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XoBB  y.  Bsfms,  plaintiil  in  enm; 

(4HeldL.a8L) 

Cbmmoncarri&r — one  who  carrisi pro  ha6  9io$. 

DtfdBdant  undertook  for  hire,  to  transport  plaintiff's  goods  in  his  ho«i.   MtH 
that  he  thereby  made  himself  liable  as  a  common  canter. 

AcnoK  for  damages.    The  opinion  stateB  the  oaM 

8.  R.  Laita,  for  plaintiff  in  error. 

Rieharchon  dk  Moss,  for  defendant 

Skebd,  J.  This  action  was  to  recoyer  damages  for  the  loss  and 
injury  to  two  boat-loads  of  lumber  which  the  defendant's  intestate, 
Joel  Peel,  in  his  life-time,  in  the  summer  of  1860,  undertook  for 
hire,  to  cany  from  Chestnut  Bluff  on  the  Forked  Deer  riyer,  in  the 
county  of  Dyer,  to  the  city  of  Memphis.  After  the  boats  had 
proceeded  down  the  river  some  fourteen  miles  from  the  point  of 
departure,  they  struck  some  obstruction  in  the  stream  and  were 
sunk,  which  occasioned  the  loss  of  some  of  the  lumber  and  the 
injury  of  much  of  that  which  was  recoyered  ;  the  greater  part  of 
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the  lumber  was,  howeyer,  after  some  weeks'  delay,  delivered  to  the 
owner  and  consignee  at  the  city  of  Memphis.  The  judgment  and 
yerdict  below  were  for  the  defendant's  intestate. 

The  defendant's  intestate  is  sought  to  be  charged  as  a  common 
carrier,  and  the  main  question  controyerted  in  the  case  is,  whether, 
in  this  undertaking,  he  is  to  be  held  to  the  responsibility  of  a  wOm« 
mon  csfirier  or  that  of  a  priyato  carrier.  There  was  much  testi- 
mony submitted  to  the  jury  tending  to  show  the  alleged  negligence 
of  the  defendant's  intestate,  and  his  want  of  skill  and  prudence  in 
overloading  the  boats,  and  in  the  management  thereof  as  they  de- 
scended the  river,  as  well  as  his  delay  and  alleged  indifference  in 
rescuing  the  cargo  after  the  accident.  We  forbear,  however,  to 
criticise  the  evidence,  or  to  intimate  an  impression  as  to  its  force 
and  effect.  Under  the  contract,  the  plaintiff  was  to  furnish  one  of 
the  boats  and  its  crew,  and  the  defendant's  intestate  was  to  furnish 
the  other,  and  have  the  command  and  control  of  both  for  the  voy- 
age. The  larger  boat  of  the  two  was  furnished  by  the  defendant's 
intestate,  and  it  seems  from  the  testimony  of  the  witness  Jordan, 
that  the  defendant's  intestate  had  constructed  the  boat  to  be  used 
in  the  transportation  of  staves.  The  defendant's  intestate  had,  for 
many  years,  been  a  boatman,  and  was  regarded  as  a  very  skiUful 
and  experienced  person  in  that  business,  and  on  account  of  liis 
accredited  skill  in  navigating  those  waters,  he  could  command  busi- 
ness as  a  carrier  and  boatman  when  no  one  else  could.  The  witness 
Harris  thus  characterizes  his  vocation  as  a  boatman:  ''Peel  was  a 
boatman,  but  worked  on  his  farm  long  enough  after  he  was  married 
to  make  a  crop.  After  crops  were  laid  by,  he  was  in  the  habit  of 
running  boats  on  the  river,  carrying  off  lumber,  staves,  etc.  He 
run  boats  for  himself  and  any  one  else  who  would  employ  him. 
He  was  an  experienced  boatman,  and  could  get  employment  when 
no  one  else  could." 

The  principles  announced  in  the  charge  of  the  court  defining  the 
distinction  between  common  carriers  and  private  carriers,  and  the 
character  and  degree  of  responsibility  to  which  they  ai-e  respectively 
held,  are  in  the  abstract  correct.  But  his  Honor  charged  the  jury 
among  other  things,  as  follows:  ''If  the  defendant  had  fitted  out  a 
flat-boat  for  the  purpose  of  running  the  Forked  Deer  river  from 
Chestnut  Bluff  to  any  other  point  on  the  Forked  Deer  river,  or  on  the 
Mississippi  river,  for  the  purpose  of  carrying  freight  indiscriminately 
for  others,  and  receiving  pay  for  the  same,  he  would  l)e  a  common 
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earner.  But  if  the  testimony  shows  that  the  defendant  built  a  flat- 
boat  for  the  purpose  of  shipping  staves  down  the  Forked  Deer  rirer 
for  himself,  and  after  building  the  boat,  he  had  abandoned  the  idea  of 
shipping  his  own  lumber,  and  entered  into  a  special  contract  with 
the  plairtiff  to  ship  his  load  of  lumber  for  him  from  Chestnut 
Bluff  to  Memphis — loaded  his  boat  exclusiyely  with  the  plain tilPs 
lumber,  and  received,  or  proposed  to  receive,  no  other  freight,  except 
that  of  the  plaintiff,  he  would  be  a  private,  and  not  a  common 


carrier.'* 


We  think  this  portion  of  the  charge,  as  a  whole,  is  erroneous;  and 
it  was  doubtless  such  an  error  under  the  peculiar  facts  of  this  case  as 
most  injuriously  affected  the  plaintiff.  It  excludes  the  idea  that  even 
in  an  isolated  act,  or  in  occasional  acts  of  carrying,  a  party  may  assume 
all  the  burdens  and  responsibilities  of  a  common  cander.  It  has  long 
been  a  settled  doctrine  of  the  law,  that  a  party  may,  by  express  con- 
tract, assume,  in  any  act  of  carrying  goods  for  another,  and  by  any 
means  of  transportation,  all  the  risks  of  a  common  carrier.  2  Kent's 
Com.  778;  Robinsoti  v.  Duntnore,  2  Bos.  &  Pal.  416;  Brind  v. 
Dale,  8  Carr.  &  Payne,  207.  But  the  rule  has  been  extended  even 
farther  than  this,  and  it  was  held  in  the  case  of  Gordon  v.  ffutcft- 
inson,  Watts  &  Serg.  285,  that  a  wagoner  who  carried  goods  for 
hire,  was  responsible  as  a  common  carrier,  though  transportation 
was  only  an  occasional  and  incidental  employment;  and  this  case  is 
cited  approvingly  in  a  note  to  2  Kent,  778,  where  it  is  said  that  it 
seems  to  be  founded  in  the  better  policy  as  applicable  to  business  in 
this  country.  It  is  true,  that  common  carriers  undertake  generally, 
and  not  as  a  casual  occupation,  and  for  all  people  indifferently;  but 
in  order  to  make  them  such,  it  is  not  necessary  that  this  should  be 
their  exclusive  business,  or  that  they  should  be  continuously  or 
regularly  employed  in  it.  They  may  combine  it  with  another  and 
several  avocations,  and  yet  be  common  carriers,  and  subject  to  the 
"  extraordinary  liabilities  which  have  been  imposed  upon  them  in 
consequence  of  the  public  nature  of  their  employment,  which  ren- 
ders their  fidelity  a  matter  of  importance  to  all  tlie  community 
alike:"  1  Smith's  Lead.  Cas.  3G3.  The  private  carrier  is  at  least 
liable  for  his  negligence,  as  it  is  not  to  be  supposed  that  a  man  of 
ordinary  prudence  will  be  guilty  of  that  degree  of  negligence  about 
his  own  affairs  as  to  do  himself  or  his  property  a  serious  injury;  and 
he  is  held  to  the  same  degree  of  care  that  a  prudent  man  would 
exercise  about  his  own  affairs.     Because,  in  the  language  of  Lord 
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Holt,  **  it  is  only  a  priyate  trast  and  a  particular  o£9fiey  and  he  doth 
the  beet  he  can,  as  the  nature  of  the  thing  puts  it  in  his  power  to 
perform.''  Coggs  y.  Bernard,  cited  in  Ang.  on  Carriers^  547.  And 
thus  says  Lord  Abikgeb,  ^^  if  a  man  agrees  to  carry  goods  for  hire, 
i&lthough  not  a  common  carrier,  he  thereby  agrees  to  make  good 
all  losses  arising  from  the  negligence  of  his  seryants."  Brind  y. 
Dale,  8  Oarr.  &  Payne,  207.  In  Dwight  y.  Brewster,  1  Pick.  50, 
Chief  Justice  Pabsons  defines  a  common  carrier  '^  to  be  one  who 
undertakes  for  hire  to  transport  the  goods  of  such  as  choose  to 
employ  him  from  place  to  place;"  ^'and  this,"  he  added,  '^ might 
be  carried  on  at  the  same  time  with  other  business."  And  it  is  said 
to  be  well  settled  in  this  country,  that  a  person  who  undertakes, 
though  it  may  be  only  pro  hoc  vice,  to  act  as  a  common  carrier,  that 
k,  to  carry  for  hire  without  special  contract,  thereby  incurs  the 
responsibility  of  a  common  carrier."  Ang.  on  Carriers,  §  70.  And 
tlie  rule  in  this  State  is,  that  one  who  undertakes  for  reward  to 
conyey  produce  from  one  place  upon  the  river  to  another,  becomes 
thereby  liable  as  a  common  carrier.  Turney  y.  Wilson,  7  Yerg.  340; 
Craid  y.  Childress,  Peck's  R  270.  In  the  case  first  cited.  Judge 
Qb££N  says  :  ''  It  has  been  so  frequently  holdon  by  this  court  that 
one  who  undertakes  for  a  reward,  to  convey  produce  or  goods  of  any 
sort,  from  one  place  upon  the  river  to  another,  becomes  liable 
thereby  as  a  common  carrier,  that  it  is  unnecessary  to  do  more  here 
than  to  refer  to  the  cases."  And  he  cites  Craig  v.  Childress,  Peck's 
R.  270;  Johnson  v.  Friar,  4  Yerg.  48;  Gordon  et  aL  y.  Buchanan 
el  aL,  5  id.  71.  And  so  it  was  held  in  North  Carolina,  that 
freighters  for  hire  upon  navigable  rivers  are  to  be  considered  as 
common  carriers,  and  subject  to  their  liabilities.  Williams  v. 
Branson,  1  Murphey,  417.  There  may  be  sound  reason  in 
holding  all  river  freighters  for  hire  to  the  responsibility  of  conunon 
carriers,  in  the  fact  that,  in  new  of  the  extraordinary  perils  of  a 
river  navigation  in  this  country,  he  who  takes  upon  himself  even 
the  occasional  trust  of  freighting  by  the  river,  thus  avouches  his 
own  skill  in  navigation,  and  trustworthiness  as  a  cannier,  and  is  apt 
to  command  the  confidence  of  the  community  at  large.  And  thus 
one  who  would  recklessly  encounter  the  perils  of  a  river  carrier, 
without  competent  skill  or  knowledge  of  such  navigation,  would  be 
guilty  of  that  kind  of  gross  neglect  as  the  trustee  of  another,  which 
among  the  Boman  lawyers  was  culled  lata  culpa,  and  which  was 
considered  equivalent  to  fraud,  and  which  consists,  accordiig  to 
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Sir  William  Jokss,  in  the  omission  of  that  CftFoand  caution  which 
even  inattentive  and  thooghtleBs  men  nayer.  fail  to.  take,  of  their 
own  property.  Ai^  on  Garr.,  §  10^  The  solution  of  the  question, 
whether  the  defendant's  intestate  was  to  be  confiidBred  as  a  oommon 
carrier  or  a  priyate  carrier,  did  not  depend  in  any  degree  upon  the 
fact  that  he  had  built  a  boat  for  the  freighting  of  his  own  cargo  of 
staves,  and  had,  at  the  instance  of  the  plaintiff,  abandoned  that 
project^  and  contracted  to  ship  the  plaintiff's  lumber,  nor  does  it 
depend  upon  the  fact  that  he  had  loaded  his  boat  exclusively  with 
the  plaintiff's  lumber,  and  that  ho  received  and  proposed  to  receive 
no  other  freight,  except  that  of  the  plaintiff.  And  the  jury  may 
very  well  have  been  misled  by  the  prominence  given  to  these  immi^ 
tehal  circumstances  in  the  charge. 

The  judgment  wiU  be  reversed,  and  the  cause  remanded  for  a 
new  triaL 


Tanot  v.  Yawot. 

(6Helflk.a68L) 
(JoMtUutumal  law — Statute  of  Umitatian. 

After  the  bar  of  the  Btatate  of  limitation  has  become  complete,  neither  the 
legUlature  nor  a  constitutional  conrention  can  revive  the  remedj  or  fomiah  a 
new  one. 

The  opinon  states  the  case. 
S.  Hill,  for  complainants. 
0.  B,  Black,  for  defendant. 

NiOHOiAON,  G.  J.  The  bill  in  this  case  is  filed  to  settle  the 
administration  of  the  estate  of  Gharles  L.  Yancy ;  to  have  an  account 
of  the  advancements,  and  partition  or  sale  of  the  real  estate. 

The  proof  in  the  cause  shows  that  in  December,  1861,  the  intes- 
tate put  into  the  possession  of  bis  daughter,  Sarah  A.  Duke,  a 
negro  woman,  Betsy,  ^nd  charged  the  same  on  his  book  a»  an 
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adTancementy  at  $500.  It  further  appears  by  the  proof,  that  in 
Jannary,  1862,  he  pat  into  the  possession  of  his  daughter,  Martha 
Patton,  the  negress  Mariah  and  her  children,  and  charged  them  on 
his  book  as  an  advancement,  at  11,500.  The  two  daughters  took 
possession  of  the  negroes  and  held  them  until  they  were  emanci- 
pated, but  it  does  not  appear  that  they  knew  of  their  being  charged 
to  them  as  adyancements. 

The  chancellor  held,  that  the  negroes  were  to  be  charged  as 
advancements  in  the  account.  From  this  holding  the  two  daugh- 
ters and  their  husbands  have  appealed  to  this  court. 

The  first  question  arising  upon  these  facts  is,  were  these  gifts  to 
the  daughters  such  advancements  as  constituted  valid  charges 
against  them,  in  the  settlement  of  the  estate?  An  advancement  is 
an  irrevocable  gift  by  a  parent,  who  afterward  dies  intestate,  of  the 
whole  or  part  of  what  it  is  supposed  the  child  will  be  entitled  to  on 
the  death  of  the  party  making  the  advancement.  2  Williams  on 
Executors,  1350. 

By  section  1766  of  the  Oode,  ''all  gifts  of  slaves  shall  be  in 
writing,  or  be  utterly  void  and  of  no  effect  whatever." 

The  writing  required  to  make  the  gift  of  a  slave  valid  must  be 
understood  as  meaning  such  written  instrument  as  would  be  proper 
to  convey  the  title.  A  mere  memorandum  made  by  the  donor  in 
his  own  book,  without  the  knowledge  or  concurrence  of  the  dpnee, 
cannot  be  regarded  as  such  compliance  with  the  statute  as  the  law 
contemplated.  If  a  gift  at  all,  therefore,  it  was  a  parol  gift,  and 
communicated  no  title.  Neely  v.  Woody  10  Yerg.  486;  Orippen  v. 
Bearden,  5  Hum.  129. 

The  title  to  the  slaves  continued  in  Charles  L.  Yancy,  and  could 
not  be  charged  to  his  daughters  as  advancements,  unless  they  held 
them  long  enough  to  perfect  their  titles  under  the  statute  of  limita- 
tions. 

This  brings  us  to  the  question,  whether  the  fourth  section  of  the 
schedule  to  the  constitutional  amendments  of  1865,  and  the  act  of 
1865,  ch.  10,  suspending  the  statutes  of  limitation  from  the  6th  of 
May,  1861,  to  the  1st  of  January,  1867,  were  operative  as  valid 
laws?  This  exact  question  was  determined  by  this  court  in  the 
case  of  Oirdner  v.  Stephens,  1  Heisk.  280;  2  Am.  Rep.  700.  In  chat 
case  it  was  held,  that  a  ''right  to  a  defense  complete  under  the 
statute  of  limitations  cannot  be  taken  away  by  a  statute,  ordinance 
of  a  constitutional  convention,  or  amendment  of  the  constitution." 
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U  this  decision  is  adhered  to  and  is  applicable  to  the  f  acts,  it  ii 
oonclosiTe  of  this  branch  of  the  case. 

The  correctness  of  the  decision  in  Qirdner  v.  Stephens  has  been 
controverted  by  counsel  with  marked  ability,  and  we  have  listened 
to  the  argument  with  much  interest^  being  entirely  willing,  and 
even  anxious,  to  correct  any  error  into  which  we  may  be  shown  to 
have  fallen. 

There  can  be  no  debate  at  this  day  as  to  the  proposition  that  a 
conyentjpn  of  a  people  of  a  State,  in  making  or  amending  their 
fundamental  law,  is  restricted  in  its  powers  only  by  the  limitations 
of  the  Federal  constitution.  We  yield  a  ready  assent,  also,  to  the 
proposition,  that  the  judicial  department  will  not  declare  an  act  of 
the  legislative  department  unconstitutional,  unless  its  violation  of 

either  the  Federal  or  State  constitution  is  clear  and  free  from  doubt. 

• 

And  we  hold  it  an  equally  sound  doctrine,  that  when  the  judicial 
department  is  called  upon  to  determine  whether  a  convention  of  the 
State  has  introduced  into  its  constitution  a  clause  in  violation  of  the 
constitution  of  the  United  States,  the  paramount  duty  of  sustain* 
ing  the  Federal  constitution  should  require  it  to  be  clearly  made 
out,  that  the  State  constitution  is  in  harmony  with  the  Federal 
constitution.  Bound,  as  we  are,  by  most  solemn  obligations  to 
support  and  protect  both  of  these  constitutions,  we  have  re-examined 
the  questions  so  thoroughly  discussed  before  us,  with  no  other  feel- 
ing than  anxious  solicitude  to  discharge  our  whole  duty. 

The  fourth  section  of  the  schedule  of  1865  declares,  in  general 
terms,  that  ^'no  statute  of  limitations  shall  be  hold  to  operate  from 
and  after  the  6th  day  of  May,  1861,  until  such  time  hereafter  as 
the  legislature  may  prescribe."  This  prohibition  applies  as  well  to 
cases  in  which  the  bar  of  the  statute  had  become  complete,  before 
the  date  of  the  schedule,  as  to  those  in  which  the  bar  had  not  then 
become  complete.  As  to  the  power  to  extend  the  remedy  in  the 
latter  class  of  cases,  no  question  is  raised.  But  in  those  cases  in 
which,  by  the  completion  of  the  bar,  no  remedy  existed  at  the  date 
of  the  schedule,  did  the  convention  have  the  power,  in  harmony 
with  the  provisions  of  the  Federal  constitution,  to  revive  the  lost 
remedy  or  to  furnish  a  new  one  ? 

The  Federal  constitution  declares  that  ^^  no  State  shall  pass  any 
law  impairing  the  obligation  of  contracts."  The  inhibition  ii 
against  impairing  the  obligation  of  a  contract,  and  not  the  contract 
itself.    In  every  case  that  arises,  in  which  this  question  is  involved^ 


g  TENNESSEE, 


Taocj  ▼•  Taocj. 


it  18  esaential  that  it  be  ascertained  what  the  obligation  of  the  oon« 
tract  is  which  is  alleged  to  be  impaired. 

In  the  case  of  McCraeken  y.  Haywood,  2  How.  608,  the  conrt 
say:  ''In  placing  the  obligation  of  contracts  onder  the  protection 
of  the  constitution,  its  framers  looked  to  the  essentials  of  the  con- 
tract  more  than  to  the  forms  and  mode  of  proceeding  by  which  it 
was  to  be  carried  into  execution ;  annulling  aU  State  legislation 
which  impaired  the  obligation,  it  was  left  to  the  States  to  prescribe 
and  shape  the  remedy  to  enforce  it.  The  obligation  of  a jcontraot 
consists  in  its  binding  force  on  the  party  who  makes  it.  This 
depends  on  the  laws  in  existence  when  it  is  made ;  these  are  neo- 
essarily  referred  to  in  all  contracts,  and  forming  a  jmrt  of  them  as 
the  measure  of  the  obligation  to  perform  them  by  the  one  party, 
and  the  right  acquired  by  the  other.  There  can  be  no  other  stand- 
ard by  which  to  ascertain  the  extent  of  either,  than  that  which  the 
terms  of  the  contract  indicate  according  to  their  settled  legal  mean- 
ing ;  when  it  becomes  consummated,  the  law  defines  the  duty  and 
the  right,  compels  one  party  to  perform  the  thing  contracted  for, 
and  giyes  the  other  a  right  to  enforce  the  performance  by  the  rem- 
edies then  in  force.  If  any  subsequent  law  affect  to  diminish  the 
duty  or  to  impair  the  right,  it  necessarily  bears  on  the  obligation  of 
the  contract,  in  favor  of  one  party  to  the  injury  of  the  other;  hence 
any  law  which,  in  its  operation,  amounts  to  a  denial  or  obstruction 
of  the  rights  accruing  by  a  contract,  though  professing  to  act  only 
on  the  remedy,  is  directly  obnoxious  to  the  prohibition  of  the  con- 
stitution.'' 

To  determine  the  question  before  us,  we  will  make  a  practical 
application  of  the  principles  and  rules,  so  clearly  laid  down  by  the 
supreme  court,  to  the  contract,  the  obligation  of  which  is  alleged 
to  be  impaired  by  the  legislation  of  the  State. 

The  contract  between  Charles  L.  Yancy  and  his  daughters  was, 
that  he  gaye  each  of  them  a  slave  and  delivered  the  possession. 
But  this  contract  was  by  parol,  and  therefore  void,  at  the  election 
of  the  donor.  The  daughters  received  the  slaves  in  accordance 
with  the  parol  contract.  The  contract  was  made  with  reference  to 
the  law  as  it  then  existed,  and  formed  part  of  it,  as  the  measure  of 
the  obligation  to  perform  by  the  one  party,  and  the  right  acquired 
by  the  other  to  enforce  it  As  the  law  then  was,  it  recognized  the 
right  of  the  donor  to  reclaim  the  slaves  at  any  time  within  three 
years — and  the  duty  of  the  donees  to  restore  them,  if  required 
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Within  that  time.  The  law  provided  a  remedy  for  the  donor  to 
reoover  the  dayes  and  to  enforce  his  right,  proridcd  he  should 
resort  to  that  remedy  within  that  time.  But  the  law  also  provided 
that  if  he  did  not  exercise  his  right  of  reclamation  within  three 
years,  then  he  forfeited  his  remedy  and  his  right  to  the  slaves,  and 
the  law  vested  the  right  to  them  in  the  donees.  2  Meigs'  Dig.,  p. 
788,  §  1274. 

Such  was  the  contract  and  such  its  obligation,  as  measured  by 
the  law  then  in  force.  But  we  proceed  a  step  further.  The  donor 
failed  to  reclaim  the  slaves  within  the  three  years.  By  the  terms 
of  the  contract,  and  its  obligation  as  measured  by  the  law  in  force, 
the  title  of  the  slaves  passed  out  of  the  donor  into  the  donees. 
The  title  became  as  perfect  and  absolute  in  the  daughters  as  if  they 
had  been  conveyed  by  bills  of  sale  and  for  full  prices  paid. 

This  was  the  legitimate  consequence  of  the  contract  of  parol 
gift,  and  the  law  with  reference  to  which  the  contract  was  made. 
So  soon  as  the  three  years  expired,  without  the  assertion  of  his 
right  of  reclamation,  the  same  law  at  once  raises  an  implied  con- 
tract, on  the  part  of  the  donor,  that  the  daughtci*s  shall  hold  the 
slaves  free  from  any  claim  on  his  part.  This  implied  contract  nec- 
essarily springing  out  of  the  original  contract,  came  at  once  under 
the  protection  of  the  constitution  of  the  United  States.  The  obli- 
gation of  that  implied  contract  consisted  in  its  binding  force  on  the 
donor  with  whom  it  was  made.  It  became  not  merely  a  vested  right 
in  the  daughters,  but  a  vested  right  sustained  and  protected  by  the 
obligation  imposed  by  law  on  their  father  not  to  disturb  their  right. 
This  is  what  Judge  Shields  meant,  in  the  case  of  Girdner  v.  Ste- 
phens,  when  he  said:  "We  hold,  both  on  authority  and  principle, 
when  a  cause  of  action  is  barred  by  a  statute  of  limitations  in  force 
at  the  time  the  right  to  sue  arose  and  until  the  time  of  limitation 
expired,  that  the  right  to  rely  upon  the  statute  as  a  defense  is  a 
vested  right  that  cannot  be  disturbed  by  subsequent  legislation." 

It  was  not  held  in  that  case,  nor  intended  to  bo  held,  that  there 
were  no  vested  rights  which  could  be  impaired  by  subsequent  legis- 
lation. The  numerous  instances  in  which  the  courts  have  held  that 
vested  rights  might  be  divested  by  subsequent  legislation,  without 
violating  the  Federal  constitution,  were  examined  and  considered 
in  preparing  the  opinion  in  that  case,  and  they  were  not  regarded 
as  in  conflict  with  the  conclusion. announced.  Those  cases  (and 
ihey  have  been  cited  in  this  argument)  establish  the  propositior 
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that  the  proliibition  of  the  Federal  constitation  does  not  prevent 
the  States^  either  through  their  conyentions  or  legislatures^  from 
impairing  vested  rights,  provided  always  those  vested  rights  are  not 
80  dependent  on  the  obligations  of  contracts  as  to  render  them 
obnozioaB  to  the  prohibition  of  the  Federal  constitution.  The 
remarks  of  Judge  Gooley,  at  page  369,  fully  sustain  the  conclusion 
in  the  case  of  Oirdner  v.  Stephensy  and  seems  to  us  to  place  the 
question  in  a  light  that  is  unanswerable:  ^^As  to  the  circumstances 
nnder  which  a  man  may  be  said  to  have  a  vested  right  to  a  defense, 
it  is  somewhat  difficult  to  lay  down  a  comprehensive  rule.  He  who 
has  satisfied  a  demand  cannot  have  it  revived  against  him,  and  he 
who  has  become  released  from  a  demand  by  the  operation  of  the 
statute  of  limitations,  is  equally  protected.  In  both  cases  the  right 
is  gone ;  and  to  restore  it  would  be  to  create  a  pew  contract  for  the 
parties  —  a  thing  quite  beyond  the  power  of  legislation." 

Why  is  the  right  acquired  by  the  lapse  of  the  time  prescribed  for 
effectuating  the  bar  of  the  remedy,  beyond  the  power  of  legisla- 
tion ?  Not  only  because  of  the  obligation  of  the  contract  implied 
by  law,  but  even  more  palpably  because  the  right  so  acquired  be- 
comes vested  as  property,  and  it  stands  protected  by  that  clause  of 
the  Federal  constitution  which  shields  the  property  of  every  citizen 
from  disturbance  except  by  due  process  of  law.  By  the  settled  law 
Oie  lapse  of  the  prescribed  time  not  only  bars  the  remedy,  but,  in 
the  case  of  property,  it  vests  a  perfect  title  to  the  property,  and  at 
once  comes  under  the  protection  guaranteed  to  the  rights  of  prop- 
erty by  the  constitution. 

But  this  result  follows  only  from  the  assumption  that  the  statute 
of  limitations  has  run  on  unobstructed  and  unsuspended  during 
the  time  prescribed  by  law.  In  the  case  before  us,  the  slaves  went 
into  the  possession  of  the  donees  in  December,  1861,  and  January, 
1862.  The  war  was  prevailing  when  the  gifts  were  made.  The 
question  raised  by  these  facts  was  reserved  in  the  case  of  Oirdner 
V.  SiepJiens,  as  the  court  in  that  case  held,  that  it  could  judicially 
know  that  the  courts  were  not  closed  in  the  locality  where  the  trans- 
action occurred.  We  have  determined  the  question  at  the  present 
term  by  holding  the  general  proposition,  that  as  the  bar  operates 
upon  the  remedy,  if,  by  the  existence  of  civil  war,  the  remedy  it 
suspended  by  reason  of  the  fact  that  the  courts  are  not  open,  then 
and  during  such  time  as  the  courts  are  so  closed,  the  statute  would 
be  suspended.     But  that  whenever  the  court  could  know  judicially 
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tihat  the  militaiy  lines  and  occupation  of  the  contending  belligerents 
were  fluctaating,  and  not  fixed  and  permanent,  then  we  could  not 
judicially  know  whether  the  courts  were  open  or  not ;  and  hence, 
that  this  was  a  proper  question  of  fact  for  proof.  The  record  shows 
that  the  intestate,  Charles  L.  Yancy,  was  a  resident  in  CarroU 
coonty,  and  that  his  two  daughters,  to  whom  the  slaves  were  giren, 
resided  in  Gibson  county.  We  know  judicially  that  these  counties 
were  under  the  military  occupation  of  the  Federal  armies  before 
the  bar  of  the  statute  was  complete,  and  that  this  occupation  so 
continued  to  the  close  of  the  war.  The  suspension  of  the  civil 
authorities  is  the  legitimate  result  of  military  occupation.  Hence, 
the  presumption  is  that  the  civil  courts  were  not  open,  and  as  there 
is  nothing  in  the  record  that  rebuts  this  presumption,  we  are  bound 
by  it ;  and,  therefore,  we  hold  that  the  bar  of  the  statute  was  not 
so  completed  as  to  vest  the  title  of  the  slaves  in  the  daughters.  It 
follows  that  they  constituted  part  of  the  estate  of  the  intestate,  and 
the  loss  arising  from  their  emancipation  will  fall  on  the  whole 
estate. 

The  decree  of  the  chancellor  is  reversed  as  to  the  advancements 
to  the  daughters,  and  affirmed  as  to  the  $1,000  note  advanced  to 
N.,  and  the  cause  remanded.  The  costs  will  be  paid  by  thi 
appeUees. 
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(»  N.  H.  uo.^ 
Agtneg^UiAiUty  of  town  eommiUee  for  fiegttffonee  of  coniraeior. 

Defendant  was  one  of  a  town  oommittee  for  the  purpose  of  Improring  a  pond 
to  sapplj  the  town  with  water.  It  was  found  neoessaiy  to  dear  a  strip  of 
land  on  the  shore  of  the  pond,  and  the  land  was  purchased  bj  the  town  for 
the  purpose.  The  oommittee  contracted  for  the  clearing  of  the  strip  with 
one  X.  at  an  agreed  price.  N.,  after  preparation,  set  fire  to  the  brush,  etc., 
on  the  strip,  and,  through  his  alleged  carelessness,  the  fire  escaped  and  de- 
stroyed some  of  plaintiff's  timber  and  fences.  Held,  that  defendant  was  not 
liable  for  the  negligence  of  N.  by  reason  of  any  relation  between  him  as 
committee  and  N.  as  contractor.  N.  having  exclusive  control  of  the  clearing 
under  the  contract. 

Qu<Bre:  Would  the  town  be  liable  as  owner  under  the  abore  dreumstanosal 
Bu8h  T.  Stoinman,  1  Bos.  ft  Pul.  404,  overruled;  Stone  ▼.  GSUtUrv  B,B.Ch^ 
19  N.  H.  437,  questioned. 

Action  on  case  bj  Charles  Wright  against  Daniel  H.  Holbrook 
for  injury  to  plaintiff's  wood,  timber  and  fences,  alleged  to  havv 
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been  caused  by  fire  escaping  from  land  of  town  of  Keene,  which  was 
rashly  set  and  carelessly  managed  by  defendant  The  trial  showed 
that  defendant  and  others  were  a  committee  appointed  by  the  town 
of  Keene  to  improye  Ooose  pond  for  use  in  supplying  its  citiaens 
with  water.  To  make  the  necessary  improvements  a  strip  of  land 
along  the  margin  would  have  to  be  cleared^  and  the  town  purchased 
it  for  that  purpose.  The  committee  let  the  contract  for  the  clearing 
to  one  Nourse.  He  prepared  the  land  for  burnings  and  set  fire  to 
the  brush  heaps,  eta,  August  7, 1869,  and  the  fire  escaped  to  the 
plaintiffs  land.  There  was  a  high  wind  blowing  at  the  time,  and 
plaintiff  insisted  that  the  fire  was  imprudently  started  and  misman- 
aged by  Nourse.  There  was  evidence  to  show  defendant's  presence, 
with  Nourse  aiding  him  at  the  time,  which  defendant  denied,  but, 
iirespectiTe  of  the  fact,  plaintiff  contended  for  his  liability  by  virtue 
of  his  relations  to  the  contractor.  The  jury  disagreed,  and  the 
questions  were  reserved  for  the  whole  court. 

Mr.  Oushing,  for  plaintiff,  citing  Elder  v.  Bernis,  2  Mete  599; 
SiOHe  T.  Cheshire  R.  R.  Co.^  19  N.  H.  427 ;  B%Leh  v.  Sieinman,  1  Bos. 
&  FuL  404;  Slone  v.  Oodman,  15  Pick.  297;  Wietaall  v.  Brinson,  10 
Ired.  554;  LoweU  y.  B.  d  L.  R.R.  Oo^%^  Pick.  24,  and  note;  16 
C.  L.  &  Eq.  445. 

Wheeler  d  FaiuXkner^  for  defendant. 

Sakobkt,  J.  The  case  of  Bueh  v.  Sieinmany  1  Bos.  &  Pul.  404| 
was  decided  in  1799,  and  was  as  follows,  as  stated  in  the  head-note 
to  the  original  opinion:  ''A,  having  a  house  by  the  road-side,  con- 
tracted with  B  to  repair  it  for  a  stipulated  sum.  B  contracted  with 
C  to  do  the  work;  0  with  D  to  furnish  the  materials.  The  servant 
of  D  brought  a  quantity  of  lime  to  the  house  and  placed  it  in  tlie 
road,  by  which  the  plaintiff's  carriage  was  overturned.  Held,  that 
A  was  answerable  for  the  damage  sustained."  Many  cases  in  Eng- 
land foUowed  the  principle  and  adopted  the  doctrine  of  this  case, 
though  the  facts  in  but  few  carried  the  application  of  the  doctrine 
so  far  as  in  the  original  case. 

These  cases  are  cited  and  commented  on  in  Stone  v.  Cheshire  R.  R^ 
19  N.  H.  427,  as  well  as  those  cited  as  authority  in  Bush  v.  Siein^ 
man:  Heine  y.  Mchols,  1  Salk.  289 ;  Jones  v.  ffarty  2  id.  441;  Stone 
V.  Cartwright,  6  T.  R.  411 ;  Littledale  v.  Lord  Lonsdale,  2  H.  Black. 
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267;  Laugher  y.  Pointer ,  5  Bam.  ft  Cress.  547.  In  which  Bush  t. 
Strinman  is  doubted  and  qnalified:  Randleson  v.  Murray,  8  Ad.  & 
B.  109;  MUligan  y.  Wedge,  12  id.  737;  AUen  y.  Bay  ward,  7  Ad.  & 
B.  (N.  S.)  960 ;  Duncan  y.  Findlater,  6  Olark  &  Fin.  894 ;  Quarman 
y.  Burnett,  6  M.  &  W.  499. 

Bat  the  case  of  Zoi^^ZJ  y.  7%^  Boston  <&  Lowell  R.  R.,  23  Pick.  24, 
was  the  only  case  cited  in  this  country  as  directly  in  point  This 
case  in  Pickering  was  decided  in  1839,  and  the  case  of  Stone  y.  The 
Cheshire  Railroad  in  1849.  Upon  examining  the  case  in  23  Pick., 
it  will  be  seen  that  there  is  no  discussion  of  the  principle  involyed, 
and  no  citation  or  examination  of  authorities,  except  the  leading 
case  of  Bush  y.  Stei7i7nan. 

But  the  subsequent  cases  in  England  haye  constantly  modified,  or 
qualified,  or  weakened  the  doctrine  of  the  principal  case,  until  it  is 
finally  considered  as  overruled  in  the  courts  of  that  country.  Knight 
y.  Fox,  5  Exch.  721 ;  S.  C,  1  L.  &  Eq.  477,  is  directly  opposed  to 
Bush  y.  Steinman,  and  also  to  Lowell  v.  77ie  Boston  £  Lowell  R.  R., 
23  Pick.,  supra.  But  the  American  publisher  appends  a  note  to  this 
case,  in  1  L.  ft  Eq.  480,  in  which  he  says :  '^  The  rule  is  well  estab- 
lished that  a  master  or  principal  is  civilly  liable  for  the  negligence 
of  his  servant  or  agent  in  the  course  of  his  employment;  but  the  later 
English  authorities  have  denied  the  application  of  such  rule  where 
the  relation  is  that  of  principal  contractor  and  sub-contractor,  and 
now  seem  to  uniformly  hold  that  such  principal  contractor  is  not 
responsible  for  the  wrongful  acts  or  negligent  conduct  of  servants 
employed  by  such  sub-contractor  in  the  prosecution  of  the  work ; 
and  the  former  cases  of  Bush  v.  Steinman,  1  Bos.  ft  Pul.  404,  and 
Randleson  v.  Murray,  8  Ad.  ft  E.  109,  have  been  denied  to  be  law. 
See  Quarman  v.  Burnett,  6  M.  &  W.  499 ;  Rapson  v.  Cuhitt,  9  id. 
710;  Milligan  v.  Wedge,  12  Ad.  ft  E.  737;  AlUn  v.  Hayward,  7  Q. 
B.  960 ;  Reedie  v.  Northwestern  R.  R.  Co.,  4  Exch.  244.  And  this, 
although  such  sub-contractor  was  also  at  the  same  time  the  general 
ueiTant  of  his  employers,  or  although  the  principal  contractor 
reserved  the  right  to  discharge  the  workmen  employed  by  the  sub- 
contractor, if  dissatisfied  therewith.  On  the  other  hand,  it  has 
been  held  in  this  country  that  a  railroad  corporation  is  liable  for 
the  negligence  of  workmen  employed  by  an  individual  who  had 
contracted  to  construct  a  certain  portion  of  the  railroad  for  a  stipu- 
lated sum;''  and  cites  LotoeUy.  The  Boston  £  Lotaell  Railroad 
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Oorparaiion,  23  Pick.  24^  and  The  Mayor,  etc,  of  Aaw  Twk  t. 
BaOmiy  2  Denio,  433. 

These  cases,  and  especially  the  last,  go  to  the  extent  of  not  only 
holding  this  defendant,  whether  he  had  any  thing  to  do  with  set- 
ting this  fire,  or  ordering  it,  or  being  present  when  it  was  set,  hot 
wonld  carry  us  farther,  and  make  the  town  of  Eoene  responsible  at 
the  first  contracting  party ;  and  also  upon  the  doctrine  of  some  of 
the  cases  cited,  that  the  owner  of  real  estate  is  responsible  for  its 
being  so  used  as  that  no  injury  be  done  to  others.  The  last  case 
dted  tends  particularly  in  that  direction.  In  that  case  the  city  of 
New  York  was  holden  liable  for  damages  caused  to  third  persona 
by  the  negligent  and  unskillful  construction  of  a  dam  on  the  Groton 
river,  built  pursuant  to  the  act  for  supplying  the  city  with  pure 
water,  where  it  appeared  that  the  city  owned  the  land  on  which  the 
dam  was  built,  though  said  dam  was  built  under  the  superintend- 
ence of  the  water  commissioners  —  officers  appointed  by  the  State, 
and  not  subject  to  the  direction  or  control  of  the  city  in  any 
respect — who  let  the  work  to  certain  contractors  under  a  written 
agreement;  neither,  in  that  case,  had  the  city  any  right  to  interfere, 
in  the  appointment  or  removal  of  the  engineers  or  workmen  who 
were  employed  in  the  construction  of  the  work,  nor  to  withhold 
the  payment  of  their  wages  out  of  the  fund  provided  by  law  for 
such  payment.  It  is  there  said,  by  Walwobth,  Chancellor,  that 
the  decision  cannot  be  sustained  upon  the  ground  that  the  relation 
of  principal  and  agent,  or  master  and  servant,  existed  between  the 
city  and  the  engineers  who  surveyed  and  the  workmen  who  con- 
structed the  dam  in  question;  but  it  is  put  upon  the  ground  that 
the  owner  of  real  estate  is  responsible  for  the  negligent  acts  of  per- 
sons employed  in  making  erections  upon  it  for  his  benefit,  though 
the  relation  of  master  and  servant  does  not  exist  between  such 
owner  and  the  persons  so  employed,  upon  the  doctrine  of  Buih  v. 
SUinman* 

By  that  authority  the  town  of  Keene  would  be  made  liable  for 
the  acts  of  the  committee,  and  also  of  Nonrse  and  of  everybody 
else  who  might  have  any  thing  to  do  with  the  clearing  or  preparing 
the  lot,  or  constructing  the  works,  or  building  dams,  or  doing  any 
thing  upon  this  land  which  the  town  owned.  But  that  would  be 
carrying  the  doctrine  too  far  for  this  case,  for,  though  the  city 
might  be  liable  on  that  ground,  this  defendant  could  not  be,  as  he 
did  not  own  the  land,  nor  was  the  work  being  done  for  his  benefit, 
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but  for  the  benefit  of  the  town  of  Eeene.  If  this  defendant  is  to 
be  held  liable^  it  must  therefore  be  upon  the  ground  that  Nourae 
was  his  agent  or  servant  in  doing  the  acts  complained  of,  as  this 
case  cannot  stand  upon  the  doctrines  of  any  of  these  cases. 

But  the  holdings  of  the  court  in  Massachusetts  and  New  York 
have  undergone  a  marked  change  since  these  cases  were  decided. 
In  Massachusetts,  the  case  of  Hillard  v.  Richardsoriy  3  Oray,  349, 
was  decided  in  1855,  where  it  was  held  that  the  owner  of  land  who 
einploya  a  carpenter  for  a  specific  price  to  alter  and  repair  a  build- 
ing thereon,  and  to  furnish  all  the  materials  for  this  purpose,  is  not 
liable  for  damages  resulting  to  a  third  person  from  boards  deposited 
in  the  highway  in  front  of  the  land  by  a  teamster  in  the  employ  of 
the  carpenter,  and  ijjtended  to  be  used  in  such  alteration  and  repair. 
The  plaintiff  had  relied  in  the  argument  upon  Stone  y.  Codman,  IS 
Pick.  297,  Lowell  v.  Boston  £  Lowell  Railroad^  23  id.  24,  and  EarU 
y.  Hally  2  Mete.  353,  as  proying  that  the  doctrine  of  Bush  t 
Steimnan  was  the  settled  law  of  Massachusetts.  Thomas,  J.,  in 
deliyering  the  opinion  of  the  court,  first  reyiews  the  Massachusetts 
cases  to  show  that  they  sustain  no  such  position. 

In  speaking  of  Lowell  y.  Boston  £  Lowell  Railroad^  23  Pick.  24, 
he  says  :  '*  The  defendants  had  been  authorized  by  their  charter  to 
construct  a  railroad  from  Boston  to  Lowell  four  rods  wide  through 
the  whole  length.  They  were  authorized  to  cross  turnpikes  or  other 
highways,  with  power  to  raise  or  lower  such  turnpikes  or  highways 
so  that  the  railroad  might,  if  necessary,  pass  conyeniently  over  or 
under  the  same.  Now  it  is  plain  that  it  is  the  corporation  that  are 
intrusted  by  the  legislature  with  the  execution  of  these  public 
works,  and  they  are  bound  in  the  construction  of  them  to  protect 
the  public  against  danger.  It  is  equally  plain  that  they  cannot 
escape  this  responsibility  by  a  delegation  of  this  power  to  others. 
The  work  was  done  on  land  appropriated  to  the  purpose  of  the 
railroad,  and  under  authority  of  the  corporation  yested  in  them  by 
law  for  that  purpose.  The  barriers,  the  omission  to  replace  which 
was  the  occasion  of  the  accident,  were  put  up  and  maintained  by  a 
seryant  of  the  corporation,  and  by  their  express  orders,  and  that 
seryant  had  the  care  and  superyision  of  them.  The  accident 
occurred  from  the  negligence  of  the  seryant  of  the  railroad  cor- 
poration, acting  under  their  express  orders.  The  case,  then,  of 
Lowell  y.  Boston  &  Lowell  Railroad  stands  perfectly  well  upon  its 
own  principles,  and  is  clearly  distinguishable  from  the  case  at  bar 
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The  oonrt  might  well  say  that  the  fact  of  Noonan's  being  a  contno- 
tor  for  this  flection  did  not  relieve  the  corporation  from  the  dutiei 
or  reeponfiibility  imposed  on  them  by  their  charter  and  the  law, 
especially  as  the  failure  to  replace  the  barriers  was  the  act  of  their 
immediate  servant,  acting  under  their  orders.'' 

Judge  Thoxas  then  examines  the  leading  case  of  Bush  v.  Stetn^ 
man,  and  the  cases  upon  which  it  was  supposed  to  stand,  and  con* 
dudes  that  this  case  does  not  stand  well,  upon  authority  or  reason ; 
and  then  examines  the  subsequent  decisions  in  England,  viz.:  Sly 
V.  Edgerltfy  6  Esp.  6 ;  Mathews  v.  West  London  Waier  Works^  S 
Camp.  403  ;  Harris  v.  Bahm-y  4  M.  &  S.  27  ;  Hall  v.  Smith,  2  Bing. 
156 ;  Randleson  v.  Murray^  8  Ad.  ft  E.  109 ;  Burgess  v.  Oray,  1  C, 
B.  578 ;  Sadler  v.  HeiUock,  4  El.  ft  Bl.  570 ;  Laugher  v.  Pointer^ 
5  Bam.  ft  C.  547 ;  Quannan  v.  Burnett^  6  M.  ft  W.  499 ;  Milligan 
V.  Wedge,  12  Ad.  ft  E.  737;  Rapson  v.  CuUtt,  9  M.  ft  W.  710;  Allen 
V.  Hayward,  7  Ad.  &  E.  (N.  S.)  960  ;  Reedie  £  Hobbit  v.  London  d 
North  Western  Railway,  4  Exch.  244 ;  Knight  v.  Fox,  5  id.  721 ; 
Overton  v.  Freeman,  11  C.  B.  867 ;  Peachey  v.  Rowland,  13  id.  182 ; 
Ellis  V.  Sheffield  Gas  Consumers  Co.,  2  El.  ft  Bl.  767 ;  Leslie  v. 
Pounds,  4  Taunt  649.  Upon  this  examination  he  concludes  that 
Bush  V.  Steinman  is  no  longer  law  in  England,  and  that  if  ever  a 
case  can  be  said  to  have  been  overruled,  directly  and  indirectly,  by 
leasoning  and  by  authority,  this  has  been. 

He  then  says :  ^  The  suggestion  is  made,  that  whatever  may  be 
the  result  of  the  later  cases  in  England,  the  doctrine  of  Bu^h  v. 
Steinman  has  been  affirmed  in  this  country."  He  then  examines 
Bailey  v.  The  Mayor,  etc^  of  New  York,  and  places  that  upon  the 
same  ground  with  Lowell  v.  Boston  &  Lowell  Railroad,  Blake  v. 
Ferris^  5  N.  Y.  48,  Stevens  v.  Armstrong,  G  id.  435,  showing  that 
they  both  reject  the  authority  of  Bush  v.  Steinnian. 

The  cases  of  Lesher  r.Wabash  Navigation  Co,,  14  111.  85,  Willnrd 
V.  Newbury,  22  Vt.  458,  and  Batty  v.  Duxbury,  24  id.  155,  rest  upon 
the  same  principles  as  Lowell  v.  Boston  S  Lowell  Railroad ;  and 
our  case  of  StOTie  v.  Cheshire  Railroad  would  stand  well  upon  the 
same  ground,  without  invoking  the  authority  of  Bush  v.  Stein- 
man.  The  case  of  Wiswall  v.  Brinson,  10  Iredell,  554,  is  admitted 
to  sustain  the  doctrine  of  Bush  v.  Steinman  ;  but  that  was  a  divided 
judgment,  Eupfik,  0.  J.,  dissenting,  while  DeForrest  v.  Wright,  2 
Mich.  368,  is  in  direct  conflict  with  the  leading  case.  Bush  v.  Steinman^ 

In  this  case  it  does  not  appear  that  the  defendant,  or  Nourse,  or 
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the  town  of  Keene>  were  acting  under  any  public  auihorityy  so  ai  to 
bring  the  case  within  the  principle  stated  for  work  done  under  pub- 
lic authoritjisuch  as  railroads  and  canals,  where  public  policy  holds 
the  corporation  reqponsible,  and  will  not  permit  it  to  escape  by  dele- 
gating  their  powers  to  another.  But  if  it  did,  it  would  go  too  fai 
for  this  case,  as  we  haye  seen,  and  make  the  town  of  Eeene,  or  the 
corporation,  whatever  it  may  be,  liable,  and  not  this  defendant  If 
the  object  were  to  hold  the  owner  of  land  for  acts  done  upon  the 
land  for  his  benefit,  that  would  tend  to  charge  the  town  of  Eeene, 
and  not  this  defendant;  and  we  think  that  if  the  case  stands  only 
upon  the  facts  that  Nourse  was  a  sub-contractor  under  the  defend- 
ant with  others,  doing  the  work  by  the  job,  and  being  at  liberty  to 
do  it  in  his  own  way,  and  use  his  own  discretion  and  judgment  in 
clearing  the  land,  tnat  he  alone  would  be  liable  in  this  action.  But 
if  the  plaintiff  can  prove  that  the  defendant  assisted,  or  directed,  or 
was  present  aiding  or  abetting,  then  he  would  be  liable;  but  if  the 
only  ground  is  that  the  defendant  is  liable  for  the  negligence  and 
carelessness  of  Nourse,  by  virtue  of  the  relation  between  them,  as 
committee  of  the  town  and  sub-contractor,  to  clear  the  land  by  the 
job  at  a  specified  price,  then  we  think  he  is  not  liable. 

The  English  cases  go  so  far  as  to  ignore  the  distinction  made  by 
TnoKAS,  J.,  in  cases  of  railroads  and  other  corporations,  and  draw 
the  line  closely  between  that  class  of  cases  founded  upon  the  rela- 
tion of  contractor  and  sub-contractor,  and  the  class  founded  upon 
that  of  principal  and  agent,  where  the  principal  has  control  of  the 
workmen,  and  can  discharge  them  at  pleasare.  I  think  the  ten- 
dency is,  in  this  country,  not  to  recognize  the  distinction  between  rail- 
roads and  other  corporations  on  one  side,  and  individuals  or  private 
companies  on  the  other,  and  to  adopt  the  doctrine  of  the  late  Eng- 
lish cases,  which  would  overrule  Stone  v.  Cheshire  Railroady  19  N. 
H.,  not  only  so  far  as  it  stands  upon  Bush  v.  Steinman,  but  also  so 
far  as  it  is  sustained  by  the  doctrine  of  Hillard  v.  Richardson^  3 
Qray.  The  case  of  erecting,  maintaining  or  suffering  a  nuisance 
upon  one's  real  estate,  stands  upon  its  own  ground ;  and  there  may 
be  other  cases  or  classes  of  cases  that  would  be  exceptional  in  their 
character. 

But  aside  from  these,  the  doctrine  of  principal  and  agent  seems 
to  1)0  more  and  more  recognized  as  the  true  and  only  foundation  5or 
the  liability  of  one  person  for  the  acts  or  negligences  of  another. 

Case  discharged. 
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Md§M§  ^f^mlgn  judgwunU, 

PlriMtUr  oflbrad  in  aTtdmee  »  eopj  of  »  reeoid  of  »  JiidgiiMiit  randorad  te 
■aotlier  mate.  The  oopj  waa  not  dnlj  anthenticatod  but  tlia  oonit  admlttad 
It  and  the  plaintur  had  a  Teidiet.  BM,  that  the  yerdlct  might  aland  and 
Judgment  be  rendeied  thereon,  npon  the  plaintiA  fnmiahing  to  the  oonii  a 
duly  anthenticated  eopj  of  the  yeidiet 

Tbotbb  by  AIpheuB  Hntohins  against  Samuel  J.  Oerrish  for 
1420,  part  United  States  treasury  notes  and  part  silver  coin  which* 
plaintiff  alleged  defendant  had  stolen  from  him.  Plaintiff  called 
defendant  as  a  witness,  and  subsequentlyy  to  impeach  him,  offered 
the  record  of  the  oonyiction  of  one  Oeorge  Johnson  of  larceny 
before  the  municipal  court  of  Boston,  Mass.  The  identity  of  the 
defendant  with  said  Oeorge  Johnson  was  established  by  the  testi- 
mony  of  Hon.  Jacob  Benton,  who  had  visited  the  institution  where 
said  Johnson  was  serving  out  his  sentence  under  said  conviction, 
and  inquired  for  him  and  was  shown  the  defendant  The  record 
was  not  authenticated  otherwise  than  by  the  seal  of  said  municipal 
court  and  a  certificate  purporting  to  be  that  of  the  clerk  thereot 
There  was  no  proof  that  the  certificate  of  the  clerk  was  in  his 
handwriting,  neither  did  the  judge  of  the  court  certify  that  the 
clerk's  certificate  was  in  due  form.  The  evidence  of  identity  and 
the  record  were  admitted  under  defendant's  exception.  The  court 
charged  that  the  record  was  not  to  be  considered  evidence  by  the 
jury  unless  the  jury  should  find  the  identity  of  the  defendant  and 
George  Johnson  to  be  the  same,  and  then  if  they  should  so  find« 
that  it  only  affected  his  credit  as  a  witness,  and  must  not  be  regarded 
as  evidence  that  he  stole  plaintiff's  money.  Verdict  by  jury  foi 
plaintiff,  and  motion  to  set  aside  for  error  in  said  rulings.  Questioi  i 
reserved. 

Itay  dk  Drew  and  Mr,  Bingham,  for  plaintifll 

Mr.  Whidd&n  and  Wm.  Heywoody  for  defendant 
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Sabgbnt,  J.  The  oonstitution  of  the  United  States,  art  4,  §  1, 
provides  that  congress  may,  by  general  laws,  prescribe  the  manner 
in  which  the  acts,  records  and  proceedings  in  the  several  States  shall 
be  proved,  and  the  effect  thereof. 

Congress  has  enacted  (United  States  Statutes,  May  29, 1790)  that 
^  the  records  and  judicial  proceedings  of  the  courts  of  any  State 
shall  be  proved  or  admitted  in  any  other  court  within  the  United 
fitates,  by  the  attestation  of  the  clerk  and  the  seal  of  the  court 
annexed,  if  there  be  a  seal,  together  with  a  certificate  of  the  judge, 
chief  justice,  or  presiding  magistrate,  as  the  case  may  be,  that  the 
authentication  is  in  due  form/'  Brightly's  Dig.  265 ;  1  Greenl.  Ev^ 
§  504. 

This  record  was  not  proved  in  that  way,  for  although  it  had  what 
"purported  to  be  a  seal  and  an  attestation  of  the  clerk,  yet  there  was 
wanting  the  certificate  of  the  judge,  chief  justice  or  presiding  magis- 
trate that  the  authentication  was  in  due  form. 

It  is  not  enough  if  the  judge  certify  that  the  person  who  attests 
the  copy  is  the  clerk  of  the  court,  and  that  the  signature  is  in 
his  handwriting  {Drumtnofid  v.  Magruder^  9  Granch,  122 ;  Craig  v« 
Brown,  1  Pet.  0.  G.  352) ;  but  it  must  state  specifically  that  the 
attestation  of  the  clerk  is  in  due  form.  And  the  certificate  of 
the  presiding  judge,  being  the  evidence  prescribed  by  law  that 
this  form  has  been  observed,  is  at  once  indispensable  and  conclu- 
sive. Ferguson  v.  Hartaood,  7  Granch,  408 ;  Tooker  v.  Tliompson,  3 
McLean,  93. 

But  it  may  be  said  that  this  provision  of  the  law  of  congress 
does  not  refer  to  this  kind  of  a  record;  that  the  records  of  justices 
of  the  peace  and  of  courts  of  limited  jurisdiction  do  not  come  within 
this  rule,  and  that  is  so  to  a  certain  extent  Warren  v.  Flagg,  2 
Pick.  448 ;  Rohimon  v.  Prescott,  4  N.  H.  450 ;  Mahurin  v.  BicJc' 
fordy  6  id.  667 ;  Thomas  v.  Robimon,  3  Wend.  267.  In  many  of  the 
cases  the  question  is  as  to  the  effect  of  the  judgment  when  proved, 
rather  than  as  to  the  form  of  the  proof.  But  the  question  here 
raised  is  fully  discussed  in  Taylor  v.  Barron,  30  N.  H.  78-95,  where 
it  is  held  that  all  records  and  judicial  proceedings  of  courts  are 
included  in  the  terms  and  meaning  of  the  act  of  congress,  when  the 
nature  of  the  tribunal  would  admit  of  the  required  proof.  A  seal 
jwas  not  absolutely  necessary.  If  there  was  one,  it  must  be  used ;  11 
there  was  none,  that  fact  must  appear  in  the  clerk's  certificate. 

But  there  must  be  a  clerk  and  a  chief  justice,  a  judge  or  a  prcsid- 
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ing  magistrate.  Now,  in  the  case  before  xxa,  there  was  t^aeai  ted  a 
olerk —  the  seal  aiid  the  derk  of  a  munioipal  court  o£  MasftaAifc' 
setts.  We  can  hardly  understand  how  there  can  be  a  court  with  »• 
clerk  and  a  seal,  which  shall  not  ha¥e  a  judge  or  presiding  magis- 
trate; and  if  it  had  either,  then  the  records  could  be  authenticated 
as  required  by  act  of  congress,  and  should  have  been ;  and  without 
the  certificate  of  the  judge  or  presiding  magistrate,  the  rast  is  all  ol 
uoaraiL 

The  defendant  cannot  complain  of  the  ruling  as  to  the  effect  ol 
the  judgment  after  it  was  introduced,  that  it  should  be  only  j»ri7na 
fads  and  not  conclusive  evidence  of  his  conviction  ;  but  what  he 
has  reason  to  complain  of  is,  that  the  record  was  introduced  at  all 
without  proper  authentication. 

But,  suppose  it  were  held  that  the  record  or  proceedings  of  thia 
court  were  not  such  as  to  be  proved  in  this  way :  that  does  not  help^ 
the  plaintiff,  but  is  rather  against  him.  If  it  is  not  such  a  record  aa 
may  thus  be  authenticated  under  the  act  of  congress,  it  must  stand 
upon  the  ground  of  a  record  from  a  foreign  State  or  government 
(Mahurin  v.  Bickford,  6  N.  K.  567),  where  the  pi*oof  is  still  more 
difficult  The  form  of  the  proof  in  these  cases  is  stated  in  Mahurin 
V.  BUkfordy  supra^vmA,  in  Cliurch  v.  Hubbarty  2  Grancb,  238,  by  Mar- 
shall, C.  J^  as  being:  '*  1.  By  an  exemplification  under  the  greai 
seal ;  2.  By  a  copy,  proved  to  be  a  true  copy ;  3.  By  the  eertiiicata 
of  an  officer,  authorized  by  law,  which  certificate  must  itself  be  prop«^ 
erly  authenticated."  Now,  it  wUl  be  readily  seen  that  the  require- 
ments  of  neither  one  of  these  three  modes  of  proof  were  auaweved  i* 
this  case. 

The  seal  of  a  municipal  court  in  Massachusetts  does  not  prove 
itself  in  another  State,  nor  is  the  clerk  of  such  court  an  officer 
known  in  any  other  State  as  a  proper  certifying  officer.  The  rule 
for  proving  such  judgments,  "  by  a  copy  proved  to  be  a  true  copy," 
is  stated  in  1  Greenl.  Ev.,  §  508.  If  a  witness  had  been  produeed 
before  the  court  at  this  trial,  who  had  compared  this  copy  with  the 
original  record  in  the  proper  court,  or  place  for  the  reoords  of  tha 
court,  that  would  have  been  sufficient  But  Mr.  Oreenleaf  says,. 
that  in  such  case  it  should  appear  that  'Uhe  record  from  which 
the  copy  was  taken  was  found  in  the  proper  place  of  deposit, 
or  in  the  hands  of  the  officer  in  whose  custody  the  records  ol. 
the  court  are  kept;  and  this  cannot  be  shown  by  any  light  re-- 
fleeted  from  the  record  itself,  which  may  have  been  improperl]. 
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placed  where  it  was  found.  Nothing  can  be  borrowed  ex  viscerihu 
judicii,  until  the  original  is  proved  to  haye  come  firom  the  pr)per 
court** 

But  there  is  no  claim  or  pretense,  in  this  case,  that  there  was  not 
a  judge  or  presiding  magistrate  of  this  municipal  court  in  Massa* 
chusetts,  who  could  have  made  the  certificate  which  the  act  of  con- 
gress requires,  viz.,  that  the  authentication  was  in  due  form,  if  such 
was  the  fact  The  record  was  therefore  not  so  authenticated  as  to 
make  it  competent  eyidence  for  any  purpose. 

The  record,  if  properly  authenticated,  might  have  been  properly 
used  under  our  statute  (ch.  38,  §  1,  of  the  Laws  of  1871),  which  is 
general,  authorizing  the  record  of  conviction  to  be  used  in  all  cases 
to  affect  the  credit  of  a  witness ;  and,  by  ch.  209,  g  15,  Oen.  Stats., 
it  is  provided  that  when  one  uses  the  opposite  party  as  a  witness, 
whether  the  nominal  or  real  party, "  he  is  not  thereby  to  be  precluded 
from  cross-examining,  contradicting  or  impeaching  him.'*  This  is 
one  way  of  impeaching  a  witness,  and  would  be  entirely  proper  if 
the  record  had  been  properly  authenticated. 

We  think  the  evidence  of  identification  was  suflicient  Benton 
states  that  he  knew  him  and  conversed  with  him  when  he  first  saw 
him  in  the  house  of  correction :  that  is,  the  form  of  expression, 
which  implies  necessarily  that  he  had  known  him  before;  and,  so 
far  as  the  case  shows,  it  is.  not  certain  which  was  his  true  name. 
But  there  was  clearly  such  evidence  as  that  the  jury  may  properly 
have  found  the  two  names  to  belong  to  one  person.  Dickinson  v. 
Lovell,  85  N.  H.  9, 17, 18. 

The  question  then  arises,  whether  this  defect  in  the  proof  is  nec- 
essarily a  cause  for  setting  aside  this  verdict;  or, may  this  additional 
certificate  now  be  furnished,  so  as  to  make  the  evidence  just  what 
it  should  have  been  in  the  first  place  ?  and,  when  the  court  can  see 
that  this  defect  is  supplied  and  the  evidence  made  fully  competenti 
may  judgment  be  ordered  on  the  verdict  ? 

The  evidence  which  was  wanting  was  evidence  addressed  to  the 
court  and  not  to  the  jury.  The  evidence  went  to  the  jury  as  though 
the  record  were  competent ;  and  they  have  passed  upon  the  facts 
as  though  the  record  were  properly  authenticated.  Now,  if  this 
record  was,  in  fact,  a  proper  record,  and  the  certificate  of  the  judge 
or  the  presiding  magistrate  of  said  court  can  now  be  obtained  to 
that  identical  copy,  that  the  authentication  is  in  due  form,  etCi, 
In  a  way  to  comply  fully  with  the  requirements  of  the  law  of  con* 
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geeea,  what  occasion  is  there  to  go  through  the  form  of  another 
trial,  and  submit  precisely  the  same  eyidenoe  to  the  jury  as  be* 
fcroy  with  a  yiew  to  a  settlement  of  the  fiftcts  in  this  case  P    We  see" 
none. 

In  Si&vmwi  y.  MudgM,  10  N.  H.  338,  342,  it  was  held  that  the 
proof  might  be  furnished  to  the  court,  after  yerdict,  of  the  deUyery 
of  the  discharge  to  the  witness  before  he  testified,  and  that,  upon 
such  proof  being  made  to  the  court,  judgment  might  be  rendered  on 
the  yerdict 

So,  in  WhUtier  y.  Vam$i/f  10  N.  H.  304,  it  was  held  that  the  re- 
turn of  an  officer  upon  an  extent,  which  was  introduoed  in  eyidence, 
may  be  amended  after  yerdict  without  setting  aside  the  yerdict,  as 
the  sufficiency  of  the  return  was  for  the  court  and  not  for  the  jury, 
especially  when  the  amendmentis  are  not  of  a  nature  to  afiect  the 
finding  of  the  jury.  The  principle  of  that  case  fully  coyers  this  case. 
Rand  v.  Dodge,  17  N.  H.  343,  356.  Jaquith  y.  Putney,  48  id.  138, 
is  a  strong  case  in  point,  as  also  Janvrin  y.  Fogg,  49  id.  340,  and 
cases  on  page  357. 

The  order  in  this  case  will  therefore  be,  that  if,  at  the  next  trial 

term  in  the  southern  judicial  district  of  Ooos  county,  the  plaintifi 

supplies  to  the  copy  of  the  fecord,  which  was  used  on  the  trial  of 

this  cause,  the  certificate  of  the  judge,  chief  justice  or  presiding 

magistrate  of  the  said  municipal  court,  so  that  this  court  can  see 

that  the  copy  is  made  fully  competent  as  eyidence,  under  the  act  of 

congress  before  referred  to,  then  judgment  will  be  rendered  on  the 

ywdict;  otherwise, 

Verdict  eel  aside. 


BuBLEiGH,  appellant,  y.  Oloxtoh. 

(SB  N.H.SS7J 

Sttaie.    WiU—l^fe  etUUs  ^remainder  ^poieer. 

B.  hequeaihed  to  his  wife,  if  living  at  his  death,  the  whole  of  his  estate  for 
use  and  disposal  for  life,  and  "  what  is  remaining  at  her  decease  undisposed 
of  hj  her/'  to  D.  and  his  heirs  and  assigns  forever.  On  the  death  of  H., 
Ills  widow  (who  had  also  property,  real  and  personal,  in  her  own  right)  took 
possession  of  his  estate  under  said  will.  The  widow  then  made  her  will,  io 
which,  after  some  specific  devises,  she  hequeathed  to  B.  "  all  the  rest  and 
residue  of  (her)  estate,  real,  personal  and  mixed,  wherever  found  and  how- 
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•TV  ■HuAted.'*    Sdd^  (1)  Th«t  bj  the  first  will,  the  widow  took  an 
for  life  with  a  power  to  defeat  the  remainder,  aad  that  D.  took,  not  an  ezee- 
'^    utorj  deTise^  bat  a  Tested  remainder.    (2)  That  the  second  will  did  nol 
operate  to  defeat  the  remainder  giren  to  D.  bj  the  first. 

AppsiX  by  Benaiah  P.  Barleigh  and  wife  against  Darid  0. 
Olough,  executor,  eta,  of  the  will  of  Hannah  Hersey,  from  a  decree 
of  the  probate  judge  of  Belknap  county.  Gase  submitted  on  the 
following  agreed  facts. 

Jacob  Hersey,  of  Sanbornton,  made  his  last  will  February  21, 
1867,  which  contained  a  provision  as  follows :  ''  I  do  give,  devise  and 
bequeath  unto  my  wife  Hannah  Hersey,  if  she  is  living  at  the  time 
of  my  decease,  all  my  estate,  both  personal  and  resA  or  mixed, 
wherever  the  same  may  be  found,  to  her,  the  said  Hannah  Hersey, 
to  her  use  and  disposal  during  her  natural  life ;  and  what  is  remain* 
ing  at  her  decease,  undisposed  of  by  her,  I  give,  devise  and  bequeath 
unto  Joshua  E.  Dennis  and  his  heirs  and  assigns  forever.  And  if 
my  said  wife,  Hannah  Hersey,  is  not  living  at  the  time  of  my  de- 
cease, I  do  give,  devise  and  bequeath  all  of  said  estate  unto  the  said 
Joshua  E.  Dennis,  to  him  and  his  heirs  and  assigns  forever.''  On  June 
18, 1867,  this  will  was  admitted  to  probate,  the  testator  having  died 
sometime  previously.  Hannah  Hersey  took  possession  of  her  hus- 
band's estate  under  this  will,  which  amounted  to  $2,543.64.  Novem- 
ber 20, 1867,  Hannah  Hersey  made  her  will,  which,  after  certain 
special  bequests,  contained  the  following:  ''I  give,  bequeath  and 
devise  to  Benaiah  P.  Burleigh  and  his  wife,  Mary  Burleigh,  all  the 
rest  and  residue  of  my  estate,  real,  personal  and  mixed,  wherever 
found  and  however  situated,  while  they  both  live,  and  in  the  event 
of  the  death  of  one  of  them,  to  descend  to  the  survivor,  his  or  her 
(as  the  case  may  be)  heirs  and  assigns  forever."  Hannah  Hersey 
died,  and  her  will  was  probated,  with  defendant  as  executor,  in 
June,  1869.  Hannah  Hersey  had  an  estate  in  her  own  right  when 
her  husband  made  his  will.  The  defendant  was  charged  with 
11,552.97  as  her  estate  under  the  decree  of  the  court  ss  executor  of 
Hannah  Hersey.  On  final  settlement,  the  executor  claimed  credit 
for  the  following  items:  ^^ Delivered  to  Joshua  E.  Dennis,  executor 
of  J  Hersey's  estate,  the  hay  cut  on  J.  Hersey's  land,  afber  Mrs.  H. 
Hersey's  death,  $218;"  ''also  a  lot  of  crockery,  which  was  of  J. 
Hersey's  estate,  $5 ; "  ''  paid  Joshua  E.  Dennis,  executor  of  J.  Hersey's 
will,  the  amount  of  receipt  for  cash  delivered  by  him  as  executor  to 
Hannah  Hersey,  as  per  said  receipt,  dated  May  20,  1867,  $262.96,'* 
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These  items  were  correct  and  nndispated  in  fact  They  were 
credited  and  allowed  defendant  by  the  probate  judge,  from  which 
allowance  said  Burleigh  and  wife  appealed.  The  money  embraced 
in  the  receipt  of  May  20, 1867>  was  not  kept  separate  by  Hannah 
Hersey  from  her  other  money  not  derived  from  her  husband's  estate. 
When  Jacob  Hersey  made  his  will,  February  21,  1867,  Hannah 
Hersey  also  made  a  will,  which  was  revoked  by  her  after  will,  of 
Koyember  20,  1867.  Counsel  agreed  that  her  first  will  and  the 
aooounts  of  Dennis  and  Clough  might  be  referred  to  on  the  argm* 
ment>  if  deemed  material  by  the  court 

Pike  d  Bhdgdt  and  A.  &  F.  A.  Ibwleff  for  appellants. 

Jfr.  Perley,  for  appellee. 

FosTBB,  J.  The  first  question  naturally  presented  by  this  case 
is,  what  kind  of  an  interest  or  estate  did  Hannah  Hersey  take  under 
her  husband's  will  ?    Was  it  a  fee  simple,  or  an  estate  for  life. 

In  considering  this  question,  we  resort,  in  the  first  instance,  to 
the  application  of  those  elementary  rules  of  construction  which  pro- 
Tide  that  eveiy  portion  of  the  instrument  must  be  made  to  have  its 
just  operation,  unless  there  arises  some  invincible  repugnance,  oi 
else  some  portion  is  absolutely  unintelligible ;  and  that  the  intention 
of  the  testator  is  the  prevailing  consideration  and  the  supremo  rule 
of  interpretation.    1  Redf.  Wills,  431-433. 

The  words  of  the  devise  are  plain  and  distinct:  *^  I  give,"  etc., 
**all  my  estate,  both  personal  and  real,  or  mixed'*  *  ♦  ♦  "  to 
her,  the  said  Hannah  Hersey,  to  her  use  and  disposal  during  her 
natural  life ;"  '*  and  what  is  remaining  at  her  decease,  undisposed  of 
by  her,  I  give,  devise  and  bequeath  unto  Joshua  E.  Dennis  and  his 
l^irs  and  assigns  forever." 

If  the  will  had  given  the  estate  to  Mrs.  Hersey  and  her  heirs,  or 
to  Mrs.  Hersey,  generally,  without  words  of  limitation,  she  would 
have  taken,  by  the  operative  words  of  the  will,  an  estate  in  fee ;  and 
that  estate  would  not  have  been  reduced  below  an  estate  in  fee  by 
the  added  power  of  disposal,  because  such  a  construction  would  be 
manifestly  repugnant  to  the  estate  in  fee  already  granted.  The 
expression  of  the  added  power  would  be  mere  surplusage,  since  every 
letate  in  fee  involves  an  absolute  power  of  disposal  of  the  whole. 

But  here  the  estate  devised  to  Mrs.  Hersey  is  expressly  limited  to 
an  estate  for  life,  with  remainder  in  fee  to  Dennis;  and  we  have  no 
Vol.  XIIL  — 4 
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difficulty  in  reaching  the  conclusion  that  the  intention  of  the  testa* 
tor  was  that  she  should  take  only  an  estate  for  life,  with  a  power 
to  defeat  the  remainder  oyer. 

The  testator  has  used  apt  and  explicit  words  of  limitation  to 
express  this  intention,  which,  to  our  minds,  is  as  clear  as  that,  bj 
the  use  of  equally  apt  and  express  words,  he  intended  to  give  to  the 
remainder-man  an  estate  in  fee.  Khe  had  intended  to  give  his  wife 
An  estate  in  fee,  he  would  have  expressed  that  intention  by  the  use 
of  such  terms  as  he  employed  in  the  devise  to  Dennis,  which  is  of 
the  remainder  to  him  and  his  heirs  and  assigns  forever. 

The  question  then  arises,  whether  this  intention  is  to  be  controlled 
by  any  superior  rule  of  law ;  for  an  intention  will  not  avail  to  create 
an  illegal  or  impossible  estate.    Smith  v.  Belly  6  Peters,  68. 

^  There  is  an  evident  difference  between  a  power  and  an  absolute 
right  of  property,*'  said  Sir  Wm.  Grant,  M,  B.,  in  Holmes  v.  Coghill, 
7  Ves.  606.  See  4  Kent's  Com.  335 ;  2  Washb.  E.  P.  ♦325 ;  3  Washb. 
R  P.  ^303,  *315,  ♦334 ;  Williams  on  Seal  Property,  249. 

A  power,  when  conferred  by  will,  is  a  bare  authority  derived  from 
the  will.  It  is  not  an  estate,  and  has  none  of  the  elements  of  an 
^tate.  It  is  defined  by  Bouvier  as  '^  an  authority  enabling  a  per- 
son, through  the  medium  of  the  statute  of  uses,  to  dispose  of  an 
icterest  in  real  property,  vested  either  in  himself  or  in  another  per- 
son." See  Williams's  R.  P.  245 ;  Co.  Litt.  271  J,  Butler's  note,  231, 
§  8,  pL  4.  '^  A  power  is  an  authority  enabling  one  person  to  dispose 
of  the  interest  which  is  vested  in  another."  Bulleb,  J.,  in  Oooditt 
V.  Brigham,  1  Bos.  &  Pul.  197.  "  A  general  power  of  disposition, 
existing  as  a  power,  does  not  imply  ownership ;  in  fact,  the  exist- 
ence of  such  a  power,  as  a  technical  power,  excludes  the  idea  of  an 
Absolute  fee  simple  in  the  party  who  possesses  the  power."  Paa- 
KBB,  0.  J.,  in  EcUon  v.  Straw,  18  N.  H.  831. 

The  learned  chief  justice,  in  the  same  case,  although  he  does  not 
find  it  necessary,  for  the  purposes  of  its  decision,  to  controvert  the 
opinion  expressed  by  the  appellants  in  the  present  case,  that  there 
can  be  no  limitation  over  after  the  gift  of  a  general  power  of  dispo- 
sition of  an  estate,  remarks  that  such  a  proposition  ^^  is  certainly 
not  a  necessary  result  from  any  legal  principle;"  and  he  adds, — 
**  there  is  nothing  incongruous  in  holding  that  the  gift  of  such  a 
power,  superadded  to  language  which  might  otherwise  be  construed 
AS  oonveying  an  absolute  fee,  tends  to  limit  the  preceding  phrase- 
ology, so  that  it  is  not  to  be  construed  as  creating  such  an  estate. 


DEGEMBBB  TEBM,  1872.  27 

Burleigh  t.  Cloogb. 

The  appellants  oontend,  in  argument^  that  this  will  must  be  oon* 
straed  as  derising  a  fee,  because  the  power  annexed  to  the  devise  was 
general,  and  not  a  mere  power  of  appointment  in  favor  of  specified 
persons.  She  had,  they  say,  an  unqualified  right  to  dispose  of  ihf 
whole  property, — she  was  a  free  moral  agent ;  and,  because  she  conld 
do  with  the  property  all  that  an  owner  in  fee  could,  simply  by  exe* 
cnting  the  power,  therefore  she  must  be  the  owner  in  fee;  and,  by 
further  consequence,  the  limitation  oyer  to  Dennis  is  by  way  of 
executory  deyise,  with  which  the  right  of  disposition,  given  to  Mrs. 
Hersey,  is  incompatible. 

It  is  quite  obvious  that  such  argument  is  the  result  of  confonnd- 
mg  the  distinction  between  property  and  power.  The  estate  given 
Mrs.  Hersey  is  a  property;  the  power  of  disposal,  a  mere  authority, 
which  Mrs.  Hersey  may  exercise  or  not,  in  her  discretion. 

If  B,  having  a  general  power  annexed  to  the  life  estate  which  he 
has  derived  from  A,  executes  that  power  by  a  sale  of  the  property  to 
G,  the  title  of  0  is  derived,  not  from  B,  who  executes  the  power,  but 
from  A,  who  gave  it 

''The  appointer,''  says  Mr.  Washburn,  "ib  merely  an  instrnment; 
the  appointee  is  in  by  the  original  deed.  The  appointee  takes  in 
the  same  manner  as  if  his  name  had  been  inserted  in  the  power,  or, 
as  if  the  power  and  instrument  executing  the  power  had  bi^n 
expressed  in  that  giving  the  power.  He  does  not  take  from  the 
donee,  as  his  assignee.""  2  Waahb.  R  P.  *320 ;  1  Sug.  Pow.  (ed. 
1856)  242 ;  2  Sug.  Pow.  22 ;  Doolittte  v.  LewiSy  7  Johns.  Oh.  45. 

This  distinction  between  property  and  power  being  kept  within 
view,  it  becomes  unnecessary  to  controvert  the  proposition,  sup- 
ported, doubtless,  by  the  authorities  so  abundantly  collected  by  the 
learned  counsel  for  the  appellants,  and  so  explicitly  declared  by 
Chancellor  Kent  in  Jackson  v.  Eobinsy  16  Johns.  589,  that  *'  it  is  a 
clear  and  well-settled  rule  of  law,  that  an  executory  devise  cannot  be 
prevented  or  defeated  by  any  alteration  of  the  estate  out  of  which,  or 
after  which,  it  is  limited,  or  by  any  mode  of  conveyance ;  that  where 
conditions  are  repugnant  to  the  estate  to  which  they  are  annexed, 
ihey  are  void  (2  Redf.  Wills,  659) ;  that  a  valid  executory  devise 
cannot  subsist  under  an  absolute  power  of  disposition  in  the  first 
taker  (4  Eenfs  Com.  270) ;  from  all  which  the  appellants  argue 
that  the  limitation  over  to  Dennis,  being  by  way  of  execatorj 
devise,  is  void ;  —  for  we  are  led  to  the  inevitable  conclusion  that 
the  estate  limited  to  Dennis  was  not  an  executory  devise,  but  a 


28  NEW  HAMPSHIBB, 

Burleigh  ▼.  Clough. 

Tested  remainder;  and  the  reasons  which  apply  to  the  dcstmctioD 
of  an  executory  devise  by  joining  it  to  a  power  of  disposal,  ha?e  ne 
application  to  a  remainder,  limited  upon  an  estate  for  life. 

We  oannot  so  well  express  the  definition  and  character  of  an 
executory  devise  as  by  adopting  the  language  of  the  leainied  connsel 
for  the  appellee,  in  argument :  ^'  An  executory  devise  is  a  future 
interest,  such  as  the  rules  of  law  do  not  permit  to  be  created  in 
conveyances,  but  allow  in  the  case  of  wills,  like  an  interest  given 
after  an  estate  in  fee  simple,  or  to  arise  in-  futuro,  without  a  par- 
ticular estate  to  support  it.  Scatterwood  v.  Edge,  1  Salk.  229.  They 
came  into  use  after  the  Statute  of  Wills,  32  Hen.  8,  and  were 
allowed  out  of  indulgence  to  testators,  that  they  might,  without 
the  intervention  of  trustees  to  preserve  remainders,  establish  future 
interests  in  strict  settlement  beyond  the  reach  of  those  who  had 
the  prior  estates  —  4  Kent,  260 ;  and  such  being  the  object,  it  was 
held  to  be  essential  to  a  good  executory  devise  that  the  first  takers 
should  have  no  power  to  dispose  of  the  interest  devised.  If,  thei*e- 
fore,  the  first  taker  had  the  power  by  grant  from  the  testator  to 
dispose  of  the  executory  devise,  the  power  defeated  the  whole  object 
of  such  devises,  and  was  held  to  make  them  inoperative  though  the 
power  was  not  executed.  Every  good  executory  devise,  as  the  rule 
would  seem  to  be  established  in  England,  is  '  inalienable,  though 
all  mankind  join  in  the  conveyance.'  Scatterwood  v.  Edge^  1  Salk. 
229 ;  4  Kent,  260 ;  6  Cruise's  D.  461,  465.  For  this  reason,  a 
power  of  disposition  has  been  held  to  be  inconsistent  with  the 
nature  of  such  an  interest  It  is  against  this  rule,  even  in  the  case 
of  an  executory  devise,  that  Pabeer,  0.  J.,  objects,  in  Eaton  ▼• 
Straw,  18  N.  H.  320." 

The  distinction  between  an  executory  devise  and  a  vested  remain* 
der  is  elementary.  An  executory  devise  is  such  a  disposition  of 
lands  by  will,  that  thereby  no  estate  vests  at  the  devisor's  death,, 
but  only  on  some  future  contingency.  It  needs  no  particular  estate 
to  support  it.  An  estate  in  remainder  is  one  limited  to  take  efiect 
and  be  enjoyed  after  another  is  determined.  Ko  remainder  can  be 
limited  after  the  grant  of  a  fee  simple,  because  the  tenant  in  fee 
has  the  whole.  See  Jackson  v.  Robins,  16  Johns.  637,  588 ;  Dotim- 
ing  V.  Wierriny  19  N.  H.  9,  85. 

Another  elementary  principle  applies  in  cases  where  it  may  be 
doubtful  whether  an  estate  is  an  executory  devise  or  a  remainder, 
namely:  that  a  gift  shall  not  be  deemed  an  executory  devise  if  it 


DECEMBER  TERM,  1872,  29 

Burleigh  t.  dough. 

can  take  effecfcas  a  remainder ;  and  that  no  remainder  ahall  be  con- 
«idered  contingent^  if  it  may,  consistently  with  intention,  be  deemed 
vested*  Blanchard  y.  Blanchard^  1  Allen,  225  ;  Doe  t.  Perryn^  8 
Term,  484-489,  note;  4  Kent's  Com.  202  ;  and  see  Banister  T, 
Henderson,  Qnincy,  Ms.  120. 

By  the  terms  of  the  will,  Mrs.  Hersey  took  two  things — an 
estate  for  life,  and  a  power  of  disposal  of  the  estate ;  and  it  is  con- 
tended that  the  grant  of  this  power  enlarges  the  estate  for  life  to 
an  estate  in  fee — that  the  power  becomes  merged  in  the  estate. 

Now,  as  an  estate  in  fee,  inrolving  the  right  of  disposal,  cannot 
be  reduced  to  an  estate  for  life,  by  implication,  from  the  addition 
of  words  conferring  a  power  of  disposal,  so  a  separate  and  distinct 
grant  of  a  power  of  disposal,  although  it  may  divest  the  estate  in 
remainder^  cannot  enlarge  an  estate  for  life,  expressly  declared  and 
limited,  to  a  fee,  because  the  power  of  disposition  is  not  inconsistent 
with  nor  repugnant  to  an  estate  for  life,  as  we  shall  presently  sec. 
It  is  not  repugnant,  because,  if  no  power  of  disposal  had  been  con- 
ferred by  the  will,  she  would  have  still  taken  an  estate  for  life,  as 
she  now  takes  both  an  estate  for  life  and  an  added  power  of  dis- 
posal. 

And  by  this  construction,  the  whole  and  every  portion  of  the  will 
becomes  effectual^  according  to  the  manifest  intention  of  the  tc8t4V> 
tor,  which  was,  as  we  have  no  doubt,  to  give  to  his  widow  an  estate 
for  life  at  all  events ;  and,  more  than  that,  a  power  of  disposition 
of  so  much  of  the  property,  even  to  the  extent  of  the  whole,  as  her 
needs,  her  comfort,  or  her  gratification  should  demand ;  and  that 
the  remainder^  if  any,  should  go  to  Dennis. 

It  will  be  found,  upon  examination,  that  a  majority  of  the 
aathorities  to  which  we  are  referred  by  the  appellants,  which  appar- 
ently go  to  the  extent  of  holding  that  a  power  of  disposition, 
annexed  to  an  estate  for  life,  enlarges  the  life  estate  to  a  fee,  are 
cases  in  which  the  estate  for  life  is  not  conferred  by  express  terms, 
but  arises  from  implication  —  such  implication  being  deemed  essen- 
tial, in  the  particular  case,  in  order  to  give  effect  to  the  intention 
of  the  testator,  as  manifested  by  the  whole  scope  of  the  devise 
Such  is  particularly  the  case  in  Ramsdell  y.  Ramadelly  21  Mo.  288 ; 
Pickering  v.  Langdon,  22  id.  213  ;  Burbani  v.  Whitney,  24  id.  1J6; 
and  White  y.  White,  Eofr,  21  Vt.  250.  In  neither  of  these  cases  la 
the  estate  for  life  granted  by  express  terms  of  limitation.  And  in 
Dther  cases  cited  to  the  same  point,  such  as  Harris  y.  Knapp,  21 
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412;  ffaU  y.  Marsh,  100  Mass.  468 ;  Dodge  y.  Moore,  100  id. 
835,  and  Stroud  t.  Morrow,  7  Jones  (N.  0.),  463,  the  general 
expression  of  an  opinion  by  the  eonrt»  that  those  cases  exhibited  an 
estate  in  fee  in  the  first  taker,  most  be  regarded  as  obiter  dictum, 
since  the  real  question  inyolyed  was,  not  as  to  the  character  of  the 
estate  created  by  the  devise,  bat»  in  the  former  of  these  cases, 
whether  the  deyisee  in  fact,  under  the  terms  of  the  will,  had  a  power 
of  disposition  —  and  in  the  others,  what  was  the  extent  of  that 
power? 

In  none  of  them,  as  I  understand  it,  was  the  question  raised  as 
to  the  effect  of  the  power  upon  the  particular  estate  devised. 

These  cases,  when  compared  with  others^  to  some  of  which  we 
shall  presently  refer,  serve  to  mark  this  plain  distinction,  that  where 
general  words,  implying  an  estate  for  life,  if  limited  to  such  an 
estate,  would  manifestly  defeat  the  intention  of  the  testator,  the 
intention  shall  control  and  enlarge  the  estate  to  a  fee;  but  if  the 
testator  in  express  terms  give  an  estate  for  life,  the  intention  is 
manifest  and  beyond  doubt;  and  in  such  case  an  added  power  of 
disposition  cannot  enlarge  the  estate  contrary  to  the  testator's  inten* 
tion. 

Thus,  in  Popham  v.  Banfield,  Salk.  236,  it  is  holden,  that  where  a 
particular  estate  is  expressly  devised,  a  contrary  intent  is  not  to  be 
implied  by  subsequent  words ;  or,  as  the  same  case  is  expressed  in  3 
Vem.  449,  ''an  express  estate  for  life  cannot  be  enlarged  by  an  im- 
plication, but  may  by  express  words;''  and,  as  again  expressed  in 
the  statement  of  the  same  case,  in  1  P.  Wms.  54,  ''no  estate  raised 
by  implication  in  a  will  can  destroy  an  express  estate." 

In  Thomlinson  v.  Dighton,  Salk.  239,  it  is  holden,  that  "  devise  to 
A  for  life,  then  to  be  at  her  disposal  to  any  of  her  children,  gives  an 
estate  for  life,  with  power  to  dispose  of  the  fee."  In  the  argument 
for  the  defendant  in  the  same  case  as  reported  (1  P.  Wms.  149),  it 
is  said:  "There  are  two  cases  that  are  express  authorities  that  the 
wife  in  the  principal  case  has  but  an  estate  for  life,  with  a  power  to 
dispose  of  the  fee;  and  these  two  cases  do  make  this  very  difference, 
?iz.,  where  lands  are  devised  to  one  generally,  and  to  be  at  his  dis. 
posal,  this  is  a  fee  in  the  devisee;  but  where  lands  are  devised  to  one 
expressly  for  life,  and  afterward  to  be  at  the  devisee's  disposal,  only 
an  estate  for  life  passes  to  the  devisee,  with  a  bare  power  to  dispose 
of  the  fee;  for  that  (as  it  is  said)  words  of  implication  shall  not 
merge  or  destroy  an  express  estate  for  life."    The  cases  referred  to 
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lie  AnanifmauSy  8  Leon.  71,  and  Liefe  r.  SaUingstane,  1  Mod.  18ft 
In  acooidanoe  wiUi  ihefle  yiews  was  the  opinion  of  the  oonrk 
(1  P.  Wms.  171). 

In  the  case  above  referred  to,  firom  8  Leon.  71,  A,  seised  of  lands 
in  fee,  devised  them  to  his  wife  for  life,  and  after  her  decease  to  ip^e 
them  to  whom  she  woald.  The  court  said:  ''A  gave  the  lands  ex- 
pressly to  his  wife  for  life,  and  therefore  she  should  not  hare,  bj 
implication,  any  farther  estate.  Bat  if  an  express  estate  had  not 
been  appointed  to  the  wife  by  the  other  words,  the  estate  in  fee 
woold  haye  passed."  See,  to  the  same  effect,  Robinson  t.  Dusffaie, 
2yem.  181;  Ifiannoek  t.  Horton,  7  Yes.  398;  Holmes  r.  Coghillt  id. 
505;  S.  0.,  12  id.  206. 

Surman  r.  Surman,  5  Madd.  Oh.  123,  was  a  ^'beqnest  of  hoase- 
hold  goods,  etc,  after  payment  of  debts,  to  the  testator's  wife  for 
life  or  widowhood,  with  power  to  her  to  sell  the  same  as  she  shoald 
think  proper,  for  her  own  benefit  and  the  maintenance  of  testator's 
nephew  and  daaghter-in-law  daring  their  minorities,  with  a  bequest 
oyer  upon  the  death  or  second  marriage  of  the  wife  of  the  same,  or 
so  mnoh  as  shoald  then  remain,  to  sach  nephew  and  daughter-in- 
hw.**  ffeldf  that  'Hhe  widow  was  entitled  to  the  residue  (that  i% 
after  payment  of  debts)  for  her  life  or  widowhood,  with  a  power  to 
apply  any  part  of  the  capital  for  her  own  benefit  and  the  proper 
maintenance  of  the  nephew  and  daaghter-in-law  during  their  minor- 
ities ;  and  that,  on  the  death  or  marriage  of  the  widow,  the  remain- 
der of  the  capital  unapplied  was  well  limited  over." 

This  case  distinctly  shows  that  the  uncertainty,  whether  there 
will  be  any  remainder,  does  not  vitiate  the  limitation  over,  and  that 
the  power  does  not  enlarge  the  estate  for  life  to  a  fee. 

And  see  Doe  y.  Martin,  4  D.  &  E.  39,  at  pp.  64,  65,  where  Lord 
Kektok  quotes  Lord  Habdwicke  as  saying  (in  Cunningham  y. 
Moody,  1  Yes.  174),  that  the  effect  of  a  power  of  appointment,  added 
to  an  estate  for  life,  **  is,  that  the  fee  which  was  vested  was  thereby 
subject  to  be  diyested,  if  the  whole  were  appointed.*' 

And  in  Reith  y.  Seymour,  4  Buss.  263,  it  was  holden,  that  a  gift 
of  personal  estate  to  the  wife  for  life,  with  a  direction  that,  after  her 
death,  one  moiety  thereof  should  be  at  her  entire  disposal,  either  by 
will  or  otherwise,  amounts  only  to  an  estate  fof  life  in  the  wife,  with 
a  power  of  appointment 

If  we  turn  now  to  the  American  authorities,  we  shall  find  them 
Domerous  and  conclusive  to  the  effect,  that  where  the  estate  for  life 
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ii  deyiaed  by  express  tenns^  a  power  of  disposal  of  the  fee,  whethet 
.ganeral  or  special,  will  not  enlai^e  the  estate.  In  Jackson  t.  Jtobins, 
16  Johns.  537,  at  p.  588,  Chancellor  Kent  says :  ^  We  may  lay  it 
down  as  an  incontrovertible  rule^  that  where  an  estate  is  given  to  a 
person  generally  or  indefinitely,  with  a  power  of  disposition,  it  car« 
ries  a  fee ;  and  the  only  exception  to  the  mie  is  where  the  testator 
gives  to  the  first  taker  an  estate  for  life  only  by  certain  and  express 
words,  and  annexes  to  it  a  power  of  disposal  In  that  particular 
and  special  case,  the  devisee  for  life  will  not  take  an  estate  in  fee^ 
Dotwithstanding  the  distinct  and  naked  gift  of  a  power  of  disposition 
of  the  reversion.  This  distinction  is  carefully  marked  and  settled 
in  the  cases/' 

In  the  Virginia  court  of  appeals  this  matter  is  considered  at  great 
length,  and  presented  with  much  force  by  Tuokbb,  president,  in 
BurfoeWs  Executors  v.  Anderson^  admW^  3  Leigh,  348,  particularly 
at  pp.  356-368,  where  it  is  said  '^a  devise  to  A,  with  power  to  dis- 
pose at  pleasure,  is  considered  as  conveying  property^  not  as  confer- 
ring power;  for  the  words  of  power  will  not  be  permitted  to  take 
away  what,  without  them,  is  expressly  given.  2  Prest.  on  Est  81, 
82 ;  13  Ves.  453.  But  where  there  is  an  express  and  inconsistent 
estate  for  life  given,  the  construction  of  the  instrument  is  altogether 
different;  for  the  express  estate  for  life  negatives  the  intention  to 
give  the  absolute  property,  and  converts  these  words  into  words  of 
mere  power,  which,  standing  alone,  would  ha^e  been  construed  to 
convey  an  interest.  This  appears  to  me  to  be  very  clearly  estab- 
lished by  the  cases  that  were  cited  at  the  bar,  which  further  lay  it 
down,  that  where  an  interesty  and  not  a  mere  power^  is  conferred, 
the  absolute  property  is  vested,  without  any  act  on  the  part  of  the 
legatee;  but  where  a  power  only  is  given,  that  power  must  be  exe* 
<3uted,  or  it  wDl  fail.*' 

Not  to  multiply  quotations,  the  general  principle  established  by  the 
foregoing  cases,  and  the  manifest  distinction  between  property  and 
power,  will  be  found  laid  down  as  the  law  in  Flintham^s  Appeal^  11 
S.  &  R  18 ;  Second  Free.  Ofiurch  v.  Diebrow^  52  Penn.  St.  219^; 
Haralson  v.  Reddy  15  Geo.  151 ;  Cboi  v.  Walker^  15  id.  457,  463 ; 
Morris  v.  Phaler,  1  Watts,  390 ;  Rubey  v.  Bamett,  12  Mo.  3 ;  Pul- 
liam  V.  Byrd,  2  StroB.  Eq.  134 ;  Ward  v.  Amory,  1  Curtis'  C.  C.  419, 
and  numerous  other  cases. 

Particular  reference,  however,  should  be  made  to  the  case  of  Den^ 
mm  V.  Mitchell  et  ux.,  26  Ala.  360,  which  overrules  the  case  Flinm 
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T«  DavUf  18  id.  132,  cited  by  the  appellants^  if  that  case  ia  to  be 
gaided  as  supporting  their  yiew  of  the  matter. 

In  Denson  t.  MUchell  et  tiz,,  it  is  said  that  ^  an  express  bequest  of 
an  estate  for  life  negatives  the  intention  to  give  the  absolute  prop- 
ertjy  and  oonyerts  a  superadded  right  of  disposition  into  a  mere 
power.** 

These  views  seem  to  be  fully  indorsed  by  the  text  writers ;  —  thus, 
Kent  says  (4  Com.  520,  521)  —  '*  If  an  estate  be  given  to  a  pei-son 
generally  or  indefinitely,  with  a  power  of  disposition,  it  carries  a 
fee,  unless  the  testator  gives  to  the  first  taker  an  estate  for  life  only, 
and  annexes  to  it  power  of  disposition  of  the  reversion.  In  that 
case  the  express  limitation  for  life  will  control  the  operation  of  the 
power,  and  prevent  it  from  enlarging  the  estate  to  a  fee.**  See,  also, 
2  Washb.  E.  P.  ♦STl ;  Greenleaf  s  note,  6  Cruise,  208,  Devise,  ch. 
11,  §  6. 

In  our  own  State  the  decision  seems,  to  be  not  in  conflict  with  the 
doctrines  we  have  stated.  Thus,  in  Eaton  v.  Slraw,  18  N.  H.  320, 
the  head-note  is,  —  ^'  A  general  power  of  disposition,  existing  as  a 
power,  does  not  imply  ownership,  but  excludes  the  idea  of  an  abso- 
lute fee  simple  in  the  party  who  possesses  the  power.** 

This  case  is  cited  by  the  appellants  as  an  aathority  to  ^he  point 
that  there  can  be  no  limitation  over  after  the  gift  of  a  general  power 
of  disposition,  which  is  undoubtedly  true  if  the  distinction  te 
entirely  disregarded  which  we  have  found  to  be  so  marked  and  plain, 
and  the  general  power  of  disposition  be  applied  to  a  general  devise, 
without  limitation  of  a  life  estate.  That  was  the  case  of  an  execu- 
tory devise,  and  the  precise  point  before  us  did  not  arise,  but  the 
doctrine  of  the  case  is  expressed  in  the  head-note  above  quoted. 

In  French  v.  Hatchy  28  N.  H.  331,  at  page  350,  Mr.  Chief  Justice 
Gilchrist  expresses,  in  the  plainest  terms,  the  true  rule,  as  follows : 
**  Where  there  is  a  devise  for  life,  in  express  terms,  a  power  of  dis- 
position does  not  enlarge  it  to  a  fee.  But  where  to  a  general  devise, 
without  any  specification  of  the  quality  of  interest,  an  absolute 
power  of  disposition  is  annexed,  the  devisee  takes  a  fee.  This 
distinction  is  carefully  marked  and  settled  in  the  case  of  Jackson  v. 
Eobins,  16  Johns.  558,  and  cases  cited  by  Eekt,  Ch.**  This  case, 
which  was  a  gift  by  will  of  both  personal  and  real  property 
expressly  limited  for  life,  necessarily  involved  the  consideration  of 
the  distinction  between  a  general  devise  and  an  express  limitat'on 
for  life.  Upon  this  branch  of  the  case,  therefore,  it  is  precisely  in 
VouXIIL  — 5 
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pointy  and  seems  to  settle  the  law  of  this  State  in  aocordance  with 
the  doctrine  declared  by  Chancellor  Kent,  in  Jackson  y.  Robins. 

And  in  the  earlier  case  of  Leavitt  y.  Woostety  14  N.  H.  551, 
although  the  point  was  not  presented  in  such  manner  as  to  require 
adjudication,  the  principle  seems  clearly  recognized  by  Qilohkist, 
J^  in  the  following  language :  ''  The  quantity  of  estate  dcYised  to 
her  is  not  a  matter  of  doubt,  as  she  is  expressly  limited  to  an  estate 
for  life.  There  are  numerous  cases  which  hold  that  where  a  dcYise 
contains  no  words  of  limitation,  and  the  payment  of  debts  and 
legacies  is  made  a  personal  charge  upon  the  dcYisee,  he  takes  a  fee 
by  implication,  unless  there  a|*e  other  words  in  the  will  which  limit 
the  quantum  of  interest  But  that  question  does  not  arise  in  this 
case,  as  the  estate  of  the  deYisee  is  particularly  described." 

In  Dennett  y.  Dennett^  40  N.  H.  498,  Bell,  0.  J.,  remarks,  con- 
cerning the  case  then  before  the  court, — "The  terms  of  this  will, 
<  all  the  residue  of  my  estate,'  if  standing  uncontrolled  by  other 
expressions,  would  pass  a  fee  [citing,  among  other  cases,  Leavitt  y. 
Wooster.l  They  cannot  be  so  construed  here,  because  the  deYises 
following  control  the  sense,  and  show  that  a  life  estate  was  intended 
to  be  giYen  him/* 

The  cases  already  cited  from  our  own  reports,  together  with 
Weeks  y.  Weeks^  5  N.  H.  326 ;  Ladd  y,  Harvey,  21  id.  514 ;  Yeaton 
Y.  Roberts,  28  id.  459,  and  Healey  y.  Toppan,  45  id.  243,  show  that 
there  is  no  distinction  between  real  and  personal  property  with 
regard  to  the  limitation  of  a  remainder  after,  an  estate  for  life, 
except,  perhaps,  in  the  case  where  the  use  necessarily  iuYolYes  the 
destruction  of  the  property. 

Richardson,  C.  J.,  in  Weeks  y.  Weeks,  5  N.  H.  326,  remarks,  — 
"  In  ancient  times  there  could  be  no  limitation  over  of  a  chattel  after 
a  gift  for  life,  but  such  a  gift  carried  the  absolute  property.  After- 
ward a  distinction  was  made  between  the  use  and  the  property. 
The  use  might  be  given  to  one  for  life,  and  then  the  property  after- 
ward to  another.  But  this  distinction  is  now  disregarded.  The 
law  admits  of  a  limitation  over  by  will,  of  a  chattel  interest,  after  a 
life  estate  in  the  same."  To  the  same  effect  is  Ladd  y.  Harvey  and 
Yeaton  y.  Roberts,  before  cited. 

Many  of  the  English  cases,  before  referred  to  in  this  oonnectiDn, 
were  bequests  of  personal  property. 

Smith  Y.  Bell,  6  Pet.  68,  is  a  very  important  case  in  support  of 
the  general  proposition  that  a  power  of  disposition  does  not  enlarge 
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an  express  estate  for  life.  It  would  be  interesting  and  instructiye 
to  quote  lengthy  passages  from  the  luminous  opinion  of  Chief  Jus- 
tice Marshall,  in  that  case,  but  we  forbear,  —  commending  the 
case  to  the  attention  of  the  lawyer  and  student,  simply  repeating 
the  language  of  that  celebrated  jurist,  that  <Uhe  rule,  that  a  re- 
mainder may  be  limited  after  a  life  estate  in  personal  property,  is  as 
well  settled  as  any  other  principle  of  our  law/' 

Having  determined  that  Mrs.  Hersey  took  by  her  husband's  will 
a  life  estate  with  a  power  of  disposal,  and  Dennis  a  rested  remain- 
der, subject  to  be  divested  by  the  due  execution  of  the  power,  the 
next  question  presented  is,  was  the  power  legally  executed  by  Mrs. 
Uersey's  will  ? 

The  property  devised  to  Mrs.  Hersey  by  her  husband's  will  con- 
sisted of  real  estate,  returned  in  the  inventory  of  his  estate  at 
11,365,  and  personal  estate  returned  at  $1,178.64,  making  $2,543.64. 
In  addition  to  this,  she  had,  in  her  own  right,  at  the  time  of  her 
death,  real  estate  returned  in  the  inventory  of  her  estate  at  $738, 
and  personal  estate  returned  at  $814.97,  making  $1,552.97. 

By  her  last  will,  she  gave  certain  special  bequests,  the  character 
and  value  of  which  are  not  indicated  by  the  case,  and  then  declared 
as  follows:  ^'I  give,  bequeath,  and  devise  to  Bcnaiah  P.  Burleigh, 
and  his  wife,  Mary  Burleigh,  all  the  rest  and  residue  of  my  estate, 
real,  personal  and  mixed,  wherever  found  and  however  situated, 
while  they  both  live;  and,  in  the  event  of  the  death  of  one  of  them, 
to  descend  to  the  survivor,  his  or  her  (as  the  case  may  be)  heirs  and 
•  assigns  forever." 

A  preliminary  question  is  suggested,  namely,  Did  Jacob  Hersey, 
by  his  will,  give  to  his  wife  a  power  of  disposition  by  will  of  the 
estate  devised  to  her  ?  The  terms  of  the  devise  in  Jacob  Hei*sej'fl 
will  are,  ^'to  her,  the  said  Hannah  Heraey,  to  her  use  and  disposal 
during  her  natural  life;  and  what  is  remaining  at  her  decease, 
undisposed  of  by  her,  I  give,  devise  and  bequeath  unto  Joshua  K 
Dennis,  and  his  heirs  and  assigns  forever." 

It  is  suggested  by  'the  appellee,  in  argument,  that  *^  Hersey  and 
his  wife  were  two  childless  people,  having  each  separate  property, 
not  very  unequal  in  amount;  that,  in  addition  to  her  own  property, 
which  might  well  be  considered  of  itself  adequate  to  her  support, 
he  gave  her  the  use  of  all  his  property  for  her  life,  with  authority 
to  dispose  of  such  part  of  it  as  she  might  need  or  desire,  leaving 
what  might  be  remaining  at  her  decease  to  Dennis,  to  whom  he  gave 
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all  his  property,  in  case  he  surrived  his  wife ;  that  giving  her  the 
power  to  apply  to  her  own  use  such  part  of  the  property  as  she 
might  choose  dnring  ber  life  would  abundantly  provide  for  her  com« 
fort  and  independenoe,  without  intrusting  to  her  the  power  to  give 
away  by  will  what  remained  at  her  decease,  and  so  defeat  the 
remainder  limited  to  Dennis,  and  would  fully  answer  all  the  object 
which  we  can  suppose  her  husband  had  in  the  provisions  made  for 
her;''  that  the  testator  intended  a  substantial  benefit  to  Dennis,  and 
did  not  intend  that  any  thing  of  his  should  go  by  descent  to  the 
heirs  of  his  wife,  nor  that  any  will  of  hers  should  take  from  Dennis 
what  was  lemaining  at  her  decease,  and  give  it  to  her  devisee  or 
legatee. 

The  construction  of  his  will,  like  hers,  is  to  be  governed  by  the 
intention  of  the  maker,  if  it  can  be  ascertained;  and,  supposing 
tliose  circumstances  alluded  to  to  exist  (which  we  do  not  under- 
stand to  be  controverted),  they  must  be  regarded  as  quite  material, 
as  affecting  the  question  of  intention. 

And,  in  connection  with  the  phraseology  of  his  will,  they  suggest 
to  our  minds  very  serious  doubts  whether  Jacob  Hersey  intended  to 
give  to  his  wife  a  power  of  disposition  by  will. 

We  do  not,  however,  find  it  necessary  to  decide  that  such  was  not 
liis  intention. 

Recurring,  then,  to  the  main  question  upon  this  branch  of  the 
case.  Was  the  power  of  disposal  executed  by  force  of  Mrs.  Hersey's 
will? 

The  will  disposes  of  her  estate,  but  makes  no  mention  of  the 
power,  nor  of  the  estate  which  was  subject  to  the  power. 

The  rule  must  be  regarded  as  settled,  by  doctrine  and  authority 
of  very  ancient  date,  and  of  almost  uniform  application,  that 
where  a  power  is  given  which  may  be  exercised  by  a  will,  it  will  not 
be  executed  unless  there  is  a  reference  in  the  will  to  the  power,  or 
to  the  subject  of  it,  or  unless  the  will  would  be  inoperative  without 
the  aid  of  the  power,  and  the  intention  to  execute  it  became  clear 
and  manifest.    4  Kent's  Com.  334 ;  1  Jarman  on  Wills,  628,  note. 

In  Lovell  v.  Knight,  3  Sim.  275,  Shadwell,  V.  0^  said:  "I 
apprehend  it  to  be  perfectly  settled  that  whenever  a  will  is  couched 
in  such  terms  as  that,  upon  the  face  of  it,  it  appears  to  express  an 
intention  to  pass  the  general  property  which  may  belong  to  ths 
party  making  the  will,  such  a  will  shall  not  be  deemed  an  execution 
erf  the  power  with  regard  to  any  specific  proj>erty." 


DECEMBER  TERM,  1872.  37 

Burleigh  ▼.  Cloagh. 

This  remark  was  applied  to  the  case  where  a  married  woman* 
having  power  to  appoint  leaseholds  and  stock*  by  her  will,  ezeoated 
and  attested  as  required  by  the  power*  but  not  referring  to  it^  gave 
to  her  husband  the  whole  of  her  property,  both  real  and  personal, 
and  whatsoever  she  might  possess  at  her  decease.  It  was  held  that 
this  was  not  an  execution  of  the  power. 

This  case  is  expressly  aflSrmed  in  Lempriere  r.  Valpy^  5  Sim.  106, 
where  the  Y.  C,  at  page  121,  adverts  to  what  he  calls  the  known 
rtUe  laid  down  in  Standen  v.  Standen^  2  Yes.  Jr.  589;  8tandm%  v. 
McNdb,  6  Bro.  P.  0.  193  (2d  ed.) ;  Bennett  v.  Aburrow,  8  Yes.  609  ; 
Jones  V.  Tucker,  2  Mer.  533,  and  Jones  v.  Curry,  1  Swanst  66.  In. 
Sianden  v.  SUinden,  ante,  the  Lord  Ohanoellor  (LoueHBOBOUQH)' 
declares  the  rule  to  be  as  expressed  in  Sir  Edward  (Jleris  Case,  6 
Co.  17,  h,  that  a  general  disposition  will  not  diqx>se  of  what  the^ 
party  has  only  a  power  to  dispose  of,  unless  it  is  necessary  to  aatirff 
the  words  of  the  disposition. 

In  Jones  v.  Curry ^  ante,  the  M.  E.,  in  giving  judgment,  said: 
''This  will  contains  no  words  which  will  be  without  operation, 
unless  referred  to  the  power;  on  the  contrary,  the  testatrix  uses 
terms  of  generality — 'all  my  estate  and  effects  of  whatever  denomi- 
nation.' That  clause  would  embrace  all  her  real  and  personal  prop- 
erty, but  would  it  go  beyond  that  ?  "  And  in  Wehb  v.  ffonnor,  1 
Jack.  &  Walk.  352,  the  M.  R.  said :  "  In  this  instrument  there  is 
nothing  to  show  that  the  testator  meant  to  dispose  of  any  thing 
but  his  own  property.  Eveiy  part  of  it  is  satisfied  by  giving  all 
that  he  was  possessed  of/' 

The  only  exception  to  the  requirement  of  a  reference  to  the  power 
or  the  subject-matter  of  it,  in  order  to  the  execution  of  the  power, 
evidently  is  the  fact  that  the  will,  iu  the  given  case,  must  be  wholly 
inoperative  without  the  aid  of  the  power.  "A  general  roving  descrip* 
tion  of  property  in  a  will  is  not  sufficient"  to  execute  a  power, 
said  the  Y.  C.  in  Rooke  v.  Rooke,  2  Drew  &  Smale,  38,  44.  *'  If  you 
can  find  evidence  of  the  testator's  intention  to  dispose  of  the  prop- 
erty which  is  the  subject  of  the  power,  then  the  court  will  give 
effect  to  that  intention." 

Bbst,  0.  J.,  in  Doe  v.  Roahe,  2  Bing.  497,  504,  expresses  the  doc^ 
trine  and  the  rule  thus :  ''  It  has  long  been  settled  that  an  express 
declaration  of  the  intent  to  execute  a  power  is  not  necessary ;  on  the 
other  hand,  no  terms,  however  comprehensive,  although  sufficient 
to  pass  every  species  of  property,  freehold  and  copyhold,  real  afid 
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peraonaly  will  execute  a  power,  unless  they  demonstrate  that  the  tes- 
tator had  the  power  in  his  contemplation,  and  intended  by  his  will 
to  execute  if  See  the  remarks  of  Lord  Chief  Justice  Hobabt,  in 
the  Comfnendam  casey  Hob.  Bep.  159, 160,  and  for  a  review  of  the 
antecedent  English  and  American  cases,  the  opinion  of  Judge  Stoby, 
in  Blagge  v.  MUeSy  1  Story,  426,  where  he  says,  at  page  446 :  "  I 
agree  that  the  intention  to  execute  the  iK)wer  must  be  apparent  and 
clear,  so  that  the  transaction  is  not  fairly  susceptible  of  any  other 
interpretation.  If  it  be  doubtful,  under  all  the  circumstances,  then 
that  doubt  will  prevent  it  from  being  deemed  an  execution  of 
the  power.**  And  see  OratwicVs  Trusts^  L.  R,  1  Eq.  177 ;  Attor- 
ney-General  v.  Wilkinson,  2  id.  817;  Johnson  v.  Stanton,  30  Conn. 
297. 

Now,  although  we  can  have  no  doubt  that  the  rule  of  the  common 
law  in  England,  and  wherever  in  this  country  it  has  not  been  changed 
by  legislation,  is  in  accordance  with  the  doctrine  declared  by  these 
numerous  and  most  respectable  authorities,  we  cannot  refrain  from 
expressing  our  extreme  dissatisfaction  with  this  supposed  condition 
of  the  law. 

Perhaps  Lord  Eldok  used  too  strong  language,  if  he  made  the 
remark  attributed  to  him  by  Sir  Johk  Leach,  in  Hughes  v.  Turner, 
3  Myl.  &  E.  688,  that  the  rule,  ^'  although  professed  to  be  adopted 
in  order  to  further  the  intention  of  the  testator,  in  nine  cases  out  of 
ten  defeats  that  objecL** 

However  that  may  be,  and  whether  the  rule  is  the  result  of  a  cor- 
rect interpretation  of  the  law  or  not,  its  practical  operation  was  found 
to  work  injustice  in  so  many  instances  that  British  legislation  was 
invoked  for  a  remedy,  and  it  became  enacted  by  the  Statutcof  Wills 
of  7  Wm.  IV  &  1  Vic,  ch.  26,  §  27,  "  that  a  general  devise  of  real  or 
personal  estate  shall  operate  as  an  execution  of  a  power  of  the  tes- 
tator over  the  same,  unless  a  contrary  intention  shall  appear  on  the 
will.** 

"  By  this  statute,'*  says  Judge  Story,  in  a  note  to  Blagge  v.  Miles, 
before  cited,  ''all  these  refined  and  subtle  distinctions, in  relation  to 
the  execution  of  powers,  are  now  swept  away  in  England,  and  the 
doctrine  has  at  lasL  settled  down  in  that  country  to  what  would 
seem  to  be  the  dictate  of  common  sense,  unaffected  by  technical 
niceties.** 

See, also,  the  remarks  of  Hoab,  J.,  in  Avery  v.  Meredith,  7  AlleUj 
897,  where  the  rule  of  the  common  law  is  repudiated. 
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But  the  rule  is  too  clearly  recognized  and  established  in  cor  own 
State  to  be  disregarded.  See  Bell  y.  Twilight,  22  K  H.  500.  And 
while  we  cannot  let  the  occasion  pass  without  expressing  onr  doubts 
as  to  its  practical  justice,  we  feel  quite  confident  that  its  application 
to  the  present  case  will  do  no  wrong,  but,  on  the  contrary,  will  fully 
effectuate  the  intention  of  both  Jacob  and  Eannah  Hersey  with 
regard  to  the  disposition  of  their  several  estates. 

Our  conclusion,  in  yiewof  all  the  apparent  circumstances,  as  well 
as  the  settled  rules  of  construction,  is,  that  Mrs.  Hersey,  by  her  last 
will,  did  not  execute  —  as  she  did  not  intend  to  execute  —  the  power 
conferred  by  the  will  of  her  husband. 

The  counsel  for  the  appellants  refer  us  to  but  two  cases  in  sup- 
port of  their  position  upon  this  branch  of  the  case.  Neither  of 
them  is  in  i^oint  In  the  one  {Jackson  y.  Coleman^  2  Johns.  392) 
there  was  no  limitation  of  a  life  estate  to  the  wife,  the  testatrix, 
and  no  power  to  be  executed  by  her;  in  the  other  {Harris  v. 
Knappy  21  Pick.  412),  as  we  have  already  observed,  the  question 
was  not  as  to  the  execution,  but  related  only  to  the  extent  of  the 
power. 

The  appellants,  however,  insist  that,  even  in  the  position  in  which 
this  case  is  placed  by  the  opinions  now  expressed,  their  third  reason 
for  appeal  must  be  allowed. 

This  is,  because  the  judge  of  probate,  in  the  final  settlement  of  the 
account  of  the  executor  of  Mrs.  Hersey's  will,  allowed  him  the  sum 
of  $262.96  for  cash  which  he  had  paid  to  the  executor  of  Jacob  Her- 
sey's will,  which  sum  was  the  amount  of  money  that  had  been  paid 
to  Mrs.  Hersey  from  her  husband's  estate. 

This  money  was  a  part  of  the  gross  amount  of  personal  estate  de 
rived  from  her  husband,  the  whole  being,  as  appraised,  $1,048.96 ; 
and  this  money  was  not  kept  separate  by  Mi*s.  Hersey,  and  in  its 
use  by  her,  no  distinction  was  made  between  it  and  other  money 
belonging  to  her,  not  derived  from  her  husband. 

Upon  this  point,  the  position  of  the  appellants  seems  to  be,  that, 
since  Mr.  Hersey  received  personal  estate  from  her  husband  to  the 
amount  of  $1,048.96,  and  had  at  her  death  only  $814.97,  therefore 
she  must  have  executed  her  power  of  disposal  over  the  difference, 
which  is  $233.99,  and  that  to  that  extent,  at  least,  the  executor's 
daim  for  $262.96  was  improperly  allowed;  but,  further  than  this, 
that  the  commingling  of  the  money  derived  from  her  husband  with 
Her  own  money,  and  the  indiscriminate  use  of  the  whole,  constitute 
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%  disposal  of  the  money,  within  the  meaning  of  the  will,  and  was  an 
execution  of  the  power  to  direst  the  remainder. 

But  the  argument,  so  far  as  it  is  based  upon  an  exhibition  of  fig* 
ures,  fails;  for,  by  examination  of  the  inventory  of  Mrs.  Hersey's 
estate,  to  which  we  are  referred  by  the  case,  it  appears  that  the 
articles  of  personal  property  which  she  received  from  her  hus- 
band's estate,  and  which,  at  the  time  of  her  death,  remained 
unchanged  in  form,  are  not  included  in  the  $81497,  but  are  re- 
turned in  the  inventory  separately  as  *'  an  inventory  of  articles  which 
belonged  to  the  estate  of  Jacob  Hersey,  and  which  is  in  controversy 
as  to  title/' 

These  articles  amount  to  1342.77.  There  are  also  the  avails  of 
the  hay  cut  on  the  land,  and  which  would  be  a  part  of  the  proceeds 
of  Mrs.  Hersey's  estate  for  life,  amounting  to  $128,  and  these  sums, 
added  to  the  rest  of  the  personal  estate,  make  the  total  $1,285.74^ 
instead  of  81,048.%,  or  $236.78  more  than  the  amount  derived  from 
her  husband's  estate. 

These  figures,  however,  do  not  afford  us  much  aid,  while  tliey 
furnish  no  support  to  the  appellant's  argument ;  for  it  does  not 
appear  how  much  personal  property  Mrs.  Hersey  had  in  her  own 
right,  at  the  time  of  ber  husband's  death,  nor  how  much  of  that 
derived  from  her  husband  was  of  such  character  that  it  would  nec- 
essarily be  destroyed  and  consumed  in  the  using. 

A  change  of  form  in  the  nature  of  personal  property,  which  can 
only  be  profitably  enjoyed  by  making  such  change,  is  by  no  means 
to  be  regarded,  per  se,  as  an  execution  of  a  power  of  disposition 
over  it.  The  profitable  use  of  money  is  obtained  only  by  its  invest* 
ment  in  securities  paying  interest,  or  in  property,  like  live  stock, 
for  example,  on  a  farm,  from  the  labor  of  which  profit  may  be 
derived.  The  remainder-man  is  not  defrauded  nor  harmed  —  his 
estate  is  not  devested  nor  diminished — if  the  money,  the  $262.96 
limited  to  him  by  Jacob  Kersey's  will,  comes  to  him  at  last  through 
Mrs.  Hersey's  executor,  whether  that  money,  in  the  meantime,  has 
been  usefully  employed  or  kept  ''laid  up  in  a  napkin." 

The  tenant  for  life  is  entitled  to  the  use  of  the  money.  She  is 
not  required  to  give  security  for  it  to  the  remainder-man,  and  her 
executor  is  only  bound  to  account  for  the  fund,  not  for  the  identical 
money,  precisely  as  he  has  done  in  this  case.  Weeks  v.  Weeks,  5  N. 
H.  826 ;  French  v.  Hatch,  28  id,  352 ;  Healey  v.  Toppan,  45  id.  243. 

In  Healey  v.  Toppan^  it  is  said  that ''  there  is  nothing  in  the  fact 
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Ihat  leal  and  personal  estate  are  bequeathed  together^  at  the  same 
time,  and  in  the  same  general  or  residuary  bequest,  that  tends  to 
show  that  the  testator  intended  that  the  personal  property,  or  any 
part  of  it,  should  be  enjoyed  in  specie  by  the  tenant  for  life." 

A  change,  therefore,  in  the  precise  form  of  the  property,  whether 
it  be  goods,  perishable  or  otherwise,  or  money,  in  order  to  the  prao* 
tical  and  profitable  use  of  the  same  by  the  tenant  for  life,  cannot 
be  assumed  to  be  the  exercise  of  absolute  dominion  over  it,  and  a 
oonyersion  of  it 

Money  is  not  property  of  that  perishable  nature  which  is  neces- 
sarily consumed  in  the  using  of  it.  The  use  may  be  enjoyed,  and 
the  equiyalent  avails  of  the  same  thing  retained  for  the  benefit  and 
as  the  property  of  him  to  whom  the  principal  is  limited. 

Any  lawful  use  of  the  money,  as  tenant  for  life,  is  not  to  be 
deemed  an  execution  of  the  power  of  disposal  of  it,  in  the  absence 
of  any  act  eyineing  that  intent.  What  is  relied  upon  by  the  appel- 
lants as  an  execution  of  the  power,  is  just  what  the  tenant  for  life 
would  naturally  do  in  the  exercise  of  her  rights  as  tenant  for  life. 

The  principles  which  we  have  already  recognized  apply  fully  in 
this  connection ;  and  as  a  conveyance  of  property,  by  deed  or  will, 
will  not  be  regarded  as  an  execution  of  a  power  over  it,  in  the 
absence  of  any  reference  to  the  power  or  the  subject  of  it  evincing 
an  intention  to  execute  it,  unless  the  deed  or  will  must  otherwise 
be  inoperative  —  so,  here,  such  an  act  in  pais  as  the  use  of  this 
money,  in  the  only  manner  consistent  with  the  profitable  enjoyment 
of  it  conferred  by  her  husband's  will,  cannot  be  regarded  as  an 
execution  of  a  power  over  it 

The  equivalent  sum  of  money  paid  by  the  executor  of  Jacob 
Hersey's  will  has  been  paid  to  the  remainder-man  by  the  executor 
of  Mrs.  Hersey^s  will,  in  pursuance  of  the  intention,  not  ouly  of 
the  original  testator,  but  also,  so  far  as  appears  or  can  be  inferred, 
in  pursuance  of  the  design  of  Mrs.  Hersey,  and  the  duty  imposed 
upon  her. 

The  conclusion  of  the  whole  matter  is,  that  the  reasons  for  appeal 
ire  disallowed,  and  the  decree  of  the  probate  court  is  aflSrmed. 

V0L.XIIL— 6 
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^  (ttN.H.SSft.) 

Common  earner  —  transporiaiion  qf  catUs. 

L  oommon  carrier  transported  cattle,  which  the  owner  had  aasnmed  the  Teepoa* 
Blbilitjof  placing  in  the  yehicles,  and  thej  were  injured  in  trandtu, 
either  from  their  own  fault  or  the  mode  of  loading  them  but  through  no 
fault  of  the  carrier.  Held,  that  the  carrier  was  not  liable  for  such  injuries, 
and  did  not  insure  against  them.    {8ee  note,  p,  58.) 

Assumpsit.  Lucius  Bixford  aad  others  against  J.  Gregory  Smith 
and  others,  defendants,  as  manager  of  the  Vt.  Cent  &  Vt  &  Can. 
B.  B.  common  carriers. 

One  of  the  plaintiffs  contracted  with  defendants'  station  agent  at 
St.  Albans,  Vt  to  transport  thirty-one  cattle  to  Eeene,  N.  H.,  paying 
$68  for  the  use  of  the  car.  He  informed  the  station  agent  that  one 
Bugg,  of  whom  the  cattle  were  purchased,  would  load  the  car,  and 
that  neither  he,  the  plaintiff,  nor  his  agent  would  accompany  the 
train.  Bngg  employed  one  Eeniston  to  load  the  car  which  he  did  by 
the  assistance  of  others  procured  by  him.  During  the  loading  defend- 
ants' said  station  agent  came  up  and  objected  to  the  loading,  stat- 
ing that  it  was  overcrowding,  and  asked  if  any  one  was  going  with 
the  cattle,  and  on  being  answered  "  uo  "  replied  that  he  would  not 
ship  them  except  at  owners'  risk,  as  the  car  was  overloaded.  Eeniston 
said  he  obeyed  orders,  and  the  agent  told  him  to  remember  what  he 
had  said  for  he  was  afraid  there  would  be  trouble  about  the  cattle. 

Defendants  requested  a  charge  that  they,  as  carriers  of  live  stock, 
were  not  under  the  ordinary  common-law  liability  of  common 
carriers,  but  only  liable  for  want  of  ordinary  care  and  skill.  The 
court  declined,  and  did  charge  that  the  common-law  liability  of  a 
common  carrier  of  living  animals  is  the  same  as  his  liability  in 
regard  to  other  merchandise.  When  he  undertakes  their  caniage 
he  assumes  the  duty  of  delivering  them  safely  against  all  contiu* 
gencies  except  such  as  would  excuse  the  non-delivery  of  other  prop- 
erty. This  general  rule  is  subject  to  the  apparent  exception  that 
the  carrier  is  not  to  be  liable  for  injuries  resulting  from  the  peculiai 
character  of  the  animals.  Vicious  animals  may  destroy  each  other, 
frightened  ones  may  die  of  terror  or  disease,  or  die  in  spite  of  al] 
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precautions ;  and  in  such  cases  the  carrier  is  not  liable  as  he  does 
not  insure  lire  stock  against  the  consequences  of  its  own  yitality. 
To  the  refusal  to  charge  and  the  charge  defendants  excepted.  The 
jury  disagreed,  and  case  reserved  to  settle  the  law  of  it  for  the  next 
trial 

Wieeler  di  Favihner^  for  plaintiflfs. 

Mr.  Ouahing,  for  defendants. 

DoBy  J.  Under  some  circumstances,  and  to  some  extent,  com- 
mon carriers  are  insurers  by  force  of  public  expediency  or  policj 
recognized  by  the  law  as  equivalent  to  practical  reasonable  necessity. 
Such  policy,  amounting  to  such  reasonable  necessity,  is  the  reason 
of  the  law  of  common-carriage  insurance ;  and  the  reason  of  the  law 
shows  when  and  to  what  extent  a  common  carrier  is  aH  insurer. 
What  is  the  reason  of  the  law  ? 

''The  law  charges  this  person  (the  common  carrier),  thus 
intrusted  to  carry  goods,  against  all  events  but  acts  of  God,  and  of 
the  enemies  of  the  king.  For  though  the  force  be  never  so  great, 
as  if  an  irresistible  multitude  of  people  should  rob  him,  nevertheless 
he  is  chargeable.  And  this  is  a  politic  establishment,  contrived  by 
the  policy  of  the  law  for  the  safety  of  all  persons,  the  necessity  of 
whose  affairs  oblige  them  to  trust  these  sorts  of  persons,  that  they 
may  be  safe  in  their  ways  of  dealing;  for  else  these  carriers  might 
have  an  opportunity  of  undoing  all  persons  that  had  any  dealings 
with  them  by  combining  with  thieves,  etc,  and  yet  doing  it  in  such 
a  clandestine  manner  as  would  not  be  possible  to  be  discovered. 
And  this  is  the  reason  the  law  is  founded  upon  in  that  point.'' 
Holt,  0.  J.,  in  Coggs  v.  Bernard,  2  Ld.  Eaym.  909,  918. 

**  The  question  is,  whether  the  common  carrier  is  liable  in  this 
case  of  fire.  ■•'■•'■•'  A  carrier  is  in  the  nature  of  an  insurer.  It 
is  laid  down  that  he  is  liable  for  every  accident,  except  by  the  act 
of  Ood,  or  the  king's  enemies.  Now,  what  is  the  act  of  God  ?  1 
consider  it  to  mean  something  in  opposition  to  the  act  of  man ;  for 
every  thing  is  the  act  of  God  that  happens  by  his  permission ;  every 
ttung,  by  his  knowledge.  But  to  prevent  litigation,  collusion  and 
the  necessity  of  going  into  circumstances  impossible  to  be  un« 
raveled,  the  law  presumes  against  the  carrier,  unless  he  shows  it 
was  done  by  the  king's  enemies,  or  by  such  act  as  could  not  happen 


44  NEW  HAMPSHmB, 

Bixf  Old  T.  &iiiih. 

by  the  interyeation  of  man,  as  Btorms,  lightning  and  tempests.  If 
ac  armed  force  come  to  rob  the  carrier  of  the  goods,  he  is  liable ; 
and  a  reason  is  given  in  the  books,  which  is  a  bad  one»  yiz.,  that  he 
ought  to  have  a  sufficient  force  to  repel  it;  but  that  would  be 
impossible  in  some  cases,  as  for  instance,  in  the  riots  in  the  year  1780. 
The  true  reason  is,  for  fear  it  may  give  room  for  collusion,  that  the 
master  may  contrive  to  be  robbed  on  purpose  and  share  the  spoiL 
In  this  case,  it  does  not  appear  but  that  the  fire  arose  from  the  act 
of  some  man  or  other.  It  certainly  did  arise  from  some  act  of  man, 
for  it  is  expressly  stated  not  to  have  happened  by  lightning.  The 
carrier  therefore  in  this  case  is  liable,  inasmuch  as  he  is  liable  for 
inevitable  accident."  Lord  Mansfield,  in  Forward  v.  PUtardy  1 
D.  &  E.  27, 33. 

'^  In  a  state  of  society  such  as  that  we  live  in,  in  which  we  are 
supplied  with  the  necessaries  and  conveniences  of  life  by  an  inter- 
change (ft  the  produce  of  the  soil  and  industry  of  every  part  of  the 
world,  so  much  property  must  be  intrusted  to  carriers  that  it  is  of 
great  importance  that  the  laws  relating  to  the  carriage  of  goods 
should  be  rendered  simple  and  intelligible ;  and  that  they  should 
be  such  as  to  provide  for  the  safe  conveyance  of  property,  and  at 
the  same  time  protect  the  carrier  against  risks,  the  extent  of  which 
ne  cannot  know,  and  therefore  cannot  determine  what  precautions 
are  proper  for  his  security.  *  *  ♦  When  goods  are  delivered  to 
a  carrier,  they  are  usually  no  longer  under  the  eye  of  the  owner ;  he 
seldom  follows  or  sends  any  servant  with  them  to  the  place  of  their 
destination.  If  they  should  be  lost  or  injured  by  the  grossest  neg- 
ligence of  the  carrier  or  his  servants,  or  stolen  by  them  or  by  thieves 
in  collusion  with  them,  the  owner  would  be  unable  to  prove  either 
of  these  causes  of  loss.  His  witnesses  must  be  the  carrier's  servants, 
and  they,  knowing  that  they  could  not  be  contradicted,  would 
excuse  their  masters  and  themselves.  To  give  due  security  to  prop- 
erty, the  law  has  added  to  that  responsibility  of  a  carrier  which 
immediately  rises  out  of  his  contract  to  carry  for  a  reward,  namely, 
that  of  taking  all  reasonable  care  of  it  the  responsibility  of  an  in- 
surer. From  his  liability  as  an  insurer,  the  carrier  is  only  to  be  re- 
lieved by  two  things,  both  so  well  known  to  all  the  country  when 
they  happen,  that  no  person  would  be  so  rash  as  to  attempt  to  prove 
that  they  had  happened  when  they  had  not,  namely,  the  act  of  God 
and  the  king's  enemies."  Best,  0.  J.,  in  Riley  v.  Homey  5  Bing 
217. 
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"  This  law  is  enforced  on  principles  of  public  policy,  to  prerent 
fraud  and  collusion  with  thieyes  and  robbers — the  owner  of  the 
goods,  not  being  generally  in  a  situation  to  oyersee  and  protect  his 
property,  haying  placed  it  in  the  possession  and  under  the  control 
of  the  carrier;  and  the  pay  of  carriers  is  graduated  upon  such 
liability."  Hubbard,  J^  in  ITiomas  y.  B.  &  P.  R.  Co^  10  Met& 
472,  476. 

''  The  case  of  a  carrier  stands  upon  peculiar  grounds.  He  is  held 
responsible  as  an  insurer  of  the  goods,  to  preyent  combinations, 
chicanery  and  fraud."  Spbkobb,  J.,  in  Roberts  y.  Turner ^  12  Johns. 
232,  233. 

*'  The  law,  in  relation  to  carriers,  has  in  some  instances  operated 
with  seyerity,  and  they  haye  been  charged  with  losses  against  which 
no  degree  of  diligence  could  guard.  But  cases  of  this  description 
are  comparatiyely  of  rare  occurrence ;  and  the  reason  why  they  are 
included  in  the  rule  of  the  common  law  is,  not  because  it  is  fit  in 
itself  that  any  man  should  answer  without  a  fault,  but  because  there 
are  no  means  of  effectually  guarding  the  public  against  imposition 
and  fraud,  without  making  the  rule  so  broad  that  it  will  sometimes 
operate  harshly."  Bbonson,  J.,  in  Hollisier  y.  Nbwlen,  19  Weni 
234,  240. 

*^  The  reason  for  this  distinction  (between  a  carrier  of  goods  and 
a  carrier  of  passengers)  was  giyen  at  an  early  period.  It  is,  that  in 
consequence  of  the  public  nature  of  his  employment  and  the  danger 
of  collusion  with  plunderers,  it  is  necessary  to  regard  a  common 
carrier  as  an  insurer.  *  *  ♦  The  necessity  of  the  application  of 
a  stringent  rule  to  simplify  and  define  the  responsibilities  of  com- 
mon carriers  has  been  repeatedly  declared."  Gilchbist,  C.  J.,  in 
Bltins  y.  B.  d  M,  R.  Co.,  23  N.  H.  276,  285. 

**  The  reasons  upon  which  the  strict  rule  of  the  common  law  was 
founded  are  extremely  obyious,  and  haye  been  often  stated.  While 
the  goods  are  in  the  course  of  transportation,  the  carrier  has  the 
sole  charge  of  them,  and  the  owner  has  no  power  to  protect  his 
property  by  any  care  of  his  own.  The  carrier  has  the  most 
tempting  opportunities  for  embezzlement,  and  for  fraudulent  collu- 
sion with  others.  It  would  be  extremely  difficult  in  all  cases,  and 
in  many  cases  quite  impossible,  for  the  owner  to  proye  the  fraud  or 
negligence  by  which  his  goods  had  been  lost  The  policy  of  the 
law  imposed  the  loss  upon  the  party  to  whose  fidelity  and  care  the 
property  was  intrusted,  and  thus  encouraged  the  utmost  diligence, 
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where  negligenoe,  if  it  existed^  could  seldom  be  detected.  This 
limple  and  uniform  rule  fixed  the  rights  of  the  parties,  and  pre- 
Tented  dispute  and  litigation.  The  reasons  for  adhering  to  the 
ancient  rule  still  exist  in  unabated  force.  Collusion  with  thieves 
and  robbers  is  jierhaps  less  to  be  apprehended  now  than  in  the  rude 
times  when  the  rule  was  first  established.  But,  on  the  other  hand, 
the  immense  increase  of  the  business,  the  inestimable  value  of  the 
commodities  now  intrusted  to  the  charge  of  common  carriers,  and 
the  vast  distances  to  which  they  are  transported,  have  multiplied 
the  difficulties  of  the  owner  who  seeks  to  recover  for  the  loss  of  his 
goods,  and  have  added  greatly  to  the  opportunities  and  temptations 
of  the  carrier  who  might  be  disposed  to  neglect  or  violate  his  trust. 
On  the  whole,  we  are  not  able  to  see  any  change  in  the'  business  of 
common  carriers  which  calls  for  a  modification  of  the  old  rule.  Nor 
does  there  appear  to  be  any  real  hardship  in  the  application  of  this 
rule  to  the  common  carrier.  The  price  of  transportation  will  in- 
clude a  reasonable  premium  for  this  kind  of  insurance.  The  rule 
being  uniform  and  well  understood,  in  this  as  in  other  similar  cases, 
the  rate  of  compensation  regulates  itself;  and  the  loss,  if  no  fault 
can  be  charged  anywhere,  will  be  cast,  on  principles  of  true  policy, 
upon  the  party  whose  diligence  and  care  will  be  encouraged  and 
stimulated  by  the  risk.'*  Peeley,  J.,  in  Moses  v.  B.  &  M.  /?.,  24 
N.  H.  71,  84,  85. 

While  the  authorities  give  an  idea  of  the  reason  of  the  law  of 
common-carriage  insurance  sufficiently  accurate  for  ordinary  prac- 
tical purposes,  they  exhibit  the  difficulty  of  condensing  the  whole 
reason  in  a  brief  formula,  or  even  expressing  it  in  many  words  with 
absolute  precision.  The  dangers  of  embezzlement  and  collusion 
with  thieves,  generally  given  as  the  reason,  might  be  sufficient  when 
the  property  is  lost,  but  not  when  (as  in  the  present  case)  it  is 
delivered  at  its  place  of  destination  in  a  damaged  condition.  The 
carrier's  exclusive  possession  of  evidence,  the  difficulties  under 
which  the  bailor  might  labor  in  discovering  and  proving  the 
carrier's  fault,  his  inability  to  contradict  the  carrier's  witnesses,  the 
necessity  of  avoiding  the  investigation  of  circumstances  impossible 
to  be  unraveled,"  the  importance  of  stimulating  the  care  and 
fidelity  of  the  carrier,  and  the  convenience  of  a  simple,  intelligible, 
and  uniform  rule  in  so  extensive  a  business,  would  constitute  « 
much  broader  ground.  The  reason  is  such. as  shows  that  it  it 
better  for  the  bailor  to  be  compelled  to  pay  the  carrier  a  premium 
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for  insnrance  against  certain  dangers  of  transportation  beyond  the 
power  of  the  carrier  to  ayert,  than  to  bear  the  risk  himself.  The 
reason  is  such  that  it  does  not  apply  to  the  transportation  of  a 
passenger^  and  does  apply^  nnder  some  cirenmstanceSy  and  to  soms 
extent,  to  the  transportation  of  his  baggage.  It  is  said  to  generally 
include  property  destroyed  by  fire  not  caused  by  lightning:  but  it 
does  not  include  property  burned  by  its  owner.  It  does  not  extend 
to  property  lost  or  injured  by  the  fault  of  the  owner.  Whallty  v. 
Wrayy  3  Bsp.  74 ;  Edwards  v.  Sherralf,  1  East,  604,  609,  610 ;  O, 
W.  R.  Co.  ▼.  TaJUy,  33  L.  T.  (N.  S.)  413 ;  White  v.  W.  Co.,  7  Cush. 
165 ;  Tower  ▼.  U.  d  &  R.  Co.,  7  Hill,  47 ;  2  Kent's  Com.  603. 

It  does  not  apply  to  those  rights  of  service  of  children  or  appren- 
tices, which  are  rights  of  property,  nor  to  chattel  slaves.    ''A  slave 
has  volition,  and  has  feelings  which  cannot  be  entirely  disregarded* 
These  properties  cannot  be  overlooked  in  conveying  him  from  place 
to  place.     He  cannot  be  stowed  away  as  a  common  package.    Not 
only  does  humanity  forbid  this  proceeding,  but  it  might  endanger 
his  life  or  health.    Consequently,  this  rigorous  mode  of  proceeding 
cannot  safely  be  adopted,  unless  stipulated  for  by  special  contract 
Being  left  at  liberty,  he  may  escape.    The  carrier  has  not  and  can- 
not have  the  same  absolute  control  over  him  that  he  has  over  inani- 
mate matter.    In  the  nature  of  things,  and  in  his  character,  he 
resembles  a  passenger,  not  a  package  of  goods.     It  would  seem 
reasonable,  therefore,  that  the  responsibility  of  the  carrier  should 
be  measured  by  the  law  which  is  applicable  to  passengers,  rather 
than  by  that  which  is  applicable  to  the  carriage  of  common  goods.'' 
Uarbhall,  C.  J.,  in  Boyce  v.  Anderson,  2  Pet  150, 154, 155;  Clark 
V.  iPDonaid,  4  McGord,  223. 

The  case  of  slaves  carried  for  their  owner  as  his  property,  puts  in 
a  strong  light  the  reasonable  and  logical  character  of  this  branch  of 
the  law,  and  the  necessity  of  considering  the  nature  of  the  property, 
and,  to  some  extent,  the  nature  of  the  loss  or  injury,  when  the 
question  of  insurance  is  raised.  Slaves  are  property,  as  cattle  are : 
Qiey  may  run  away  from  the  carrier ;  they  may  have  as  strong  in- 
dnoements  as  cattle  can  have  to  escape ;  they  may  maim  themselves, 
or  commit  suicide,  or  die  natural  deaths,  in  the  carrier's  posses- 
sion ;  —  and  if  in  any  of  these  ways  their  owner  suffers  a  loss  of 
what  the  law  regards  as  valuable  property,  the  carrier,  if  without 
fault,  is  not  liable.  And  many  other  cases  illustrate  the  legal  prin- 
ciple, which  can  be  well  elucidated  by  examples,  and  is  suggcsted| 
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bnt  not  fully  explained,  by  the  short  general  rule  and  two  excep- 
tions in  common  use.  A  common  carrier  of  menageries  might  be 
held  to  insure  againt  such  external  dangers  as  those  of  collision  of 
trains,  running  off  the  track,  breaking  bridges,  car-wheels,  or  other 
machinery  of  the  carrier,  and  against  certain  inevitable  accidents 
not  caused  by  the  uncontrollable  character  of  the  freight ;  bnt  such 
an  internal  dajiger  as  that  of  a  bailor's  wild  beasts  destroying  each 
other  in  his  cage,  in  which  they  were  receiyed  by  the  carrier,  and 
in  which  they  were  to  be  transported  by  him,  would  not  come 
within  the  reason  of  the  law  of  common-carriage  insurance.  The 
fault  would  be  in  the  freight  or  in  packing  it,  and,  in  either  case, 
would  be^  in  a  certain  sense,  the  fault  of  the  bailor.  And  although 
the  fault  were  apparent  and  known  to  the  carrier,  it  would  not  be 
his  duty  to  remedy  it  by  repacking.  The  sending  of  such  freight  in 
cages  would  be  an  order  of  the  bailor  to  carry  it  packed  as  it  waa 
So,  in  the  present  case,  the  plaintiffs  were  not  insured  against  dam- 
age caused  by  their  own  fault  If  they  had  hired  thirty-one  suffi- 
cient cars,  and  put  one  animal  only  in  each  car,  there  would  have 
been  no  damage  from  their  injuring  each  other.  And  when  the 
plaintiffs  hired  one  car,  and  caused  thirty-one  cattle  to  be  put 
into  it,  they  did  not  understand  that  any  part  of  the  $6S  which  they 
paid  for  the  use  of  the  car  was  a  premium  for  insurance  against  the 
natural  and  necessary  consequences  of  their  own  acts.  Kimball  v. 
B.  &  B.  B,  Co.y  26  Vt.  247.  The  defendants,  furnishing  such 
accommodations  as  the  plaintiffs  desired,  or  as  good  as  they  were 
willing  to  pay  for,  were  not  in  fault  for  the  mode  of  transportation 
chosen  by  the  plaintiffs.  Sending  live  cattle  or  allowing  them  to  be 
sent  on  a  railroad,  in  cai*s  loaded  in  the  usual  manner,  is  not  an 
exercise  of  a  high  degree  of  care  for  the  safety  and  welfare  of  the 
animals.  It  may  be,  financially,  a  judicious  thing  for  the  owner  to 
do.  His  t)rofits  may  exceed  his  losses.  But  there  is  a  degree  of 
negligence,  not  to  say  cruelty,  on  the  part  of  the  owner  in  such  a 
transaction,  against  which  the  carrier  is  not  requii'ed  to  insure  hinL 
When  a  common  carrier  is  an  insurer  by  force  of  his  public,  offi* 
oial,  common-law  duty,  he  can  refuse  to  carry  unless  he  is  paid  a 
premium  for  insurance ;  he  can  insist  upon  his  right  to  insure,  and 
the  bailor  can  insist  upon  his  right  to  be  insured  by  the  carrier. 
This  kind  of  insurance  is  not  an  independent  transaction,  optional 
with  each  party,  but  an  incident  of  common  carriage,  and  separable 
from  it  only  by  mutual  agreement    Such  insurance,  including  the 
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right  to  insure  and  the  right  to  be  insured^  is  fonnded  npon  princi- 
ples yeiy  different,  in  some  respects,  from  those  of  fire,  marine  and 
life  insurance.  Its  object  is  material  to  be  considered ;  and  its  object 
is  merely  subsidiary  to  that  of  transportation.  When  a  man  deliy- 
ers  fruity  yegetables,  milk,  butter,  eggs,  meat,  fish,  liye  animals  or 
other  perishable  property,  to  a  common  carrier,  his  object  is  trans- 
portation, and  not  insurance  against  the  irresistible  operation  of  the 
laws  of  nature.  His  object  is,  a  certain  change  in  the  locality  of  his 
propeity  —  not  an  insurance  for  a  certain  time,  against  all  change 
in  its  character  and  condition.  The  warranty  he  desires  is  of  the 
safety  of  the  transportation,  not  of  the  absolute  preserration  of  his 
property  from  its  own  action. 

Not  only  is  the  owner  of  chattels  sent  by  a  common  carrier  not 
insured  by  the  carrier  against  their  explosion  {Parrot  v.  Wells^  15 
WalL  524),  fermentation,  putrefaction,  dissolution,  spontaneous  com- 
bustion, growth,  decay,  disease  or  death,  but  he  may  be  liable  to  the 
carrier  for  damage  caused  by  such  natural  processes,  or  by  the  insuffi- 
ciency of  his  casks,  boxes  or  fastenings,  or  other  undisclosed  unfit- 
ness of  his  property  for  the  journey  on  which  it  is  sent.  Instead  of 
being  insured  against  his  own  negligence,  he  may  be  answerable  for 
injuries  which  it  inflicts  upon  the  carrier. 

If  the  reason  of  the  law  of  compulsory  common  carriage  insurance 
were  merely  a  difficulty  of  proof,  it  might  reach  a  case  where  the 
fault  was  in  the  freight  or  its  owner.  When  property  is  delivered 
in  a  damaged  condition  at  its  place  of  destination,  it  may  sometimes 
be  as  difficult  for  the  owner  to  prove  that  the  damage  was  caused  by 
the  carrier's  negligence,  or  to  rebut  the  carrier's  evidence  on  that 
point,  as  to  prove  that  goods  not  delivered  by  the  carrier  had  been 
lost  by  his  negligence.  But  the  reason  of  the  law  has  some  regard 
for  the  fundamental  principles  of  justice  as  well  as  the  demands  of 
convenience.  And  it  would  be  contrary  to  all  legal  reason,  whether 
of  natural  justice,  public  policy  or  private  convenience,  to  empower 
an  owner  of  property  to  compel  a  common  carrier  to  insure  it  against 
the  fault  of  the  owner,  or  against  such  a  fault  of  the  property  as 
must  be  considered  the  fault  of  the  owner.  Such  a  system  of  insur- 
ance would  encourage  fraud,  and  unreasonably  increase  the  pre- 
mium which  the  whole  community  must  pay. 

So  far  as  the  contract  in  this  case  was  to  be  performed  in  Vermont, 
tt  would  seem  that  it  would  be  governed  by  the  law  of  that  State. 
Barter  v.  Wheeler,  49  N.  H.  9,  29 ;  Oray  v.  Jackson,  51  id.  9,  39. 
V(»L.  XIIL  — 7 
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And  Kimball  t.  R.  £  B.  R.  Co.,  26  V t.  247,  would  seem  to  be  an 
important  anthority  concerning  the  law  of  Vermont 

The  instractions  given  to  the  jury  were  taken  from  Smith  v.  N.  H. 
it  N,  R.  Uo.f  12  Allen,  531,  533 ;  and,  bo  far  as  the  case  may  Do  go?- 
erned  by  the  law  of  New  Hampshire,  they  are  sabstantially  correct. 
What  was  stated  as  an  apparent  exception,  seems  to  as  to  be,  as  sng* 
gested  in  Smith  v.  N,  H.  d  N,  R.  Co.,  an  application  of  the  general 
rule ;  and  the  general  rule  is  amply  sustained  by  authority.  2  Bed- 
field  on  Railways,  §§  176,  4;  2  Greenl.  Ey:,  §  220;  Story  on  Bailm., 
§§  492a,  563, 565, 566,  576 ;  Leech  y.  Baldwin,  5  Watts,  446 ;  Hall  i. 
Renfro,  3  Mete.  (Ky.)  51 ;  Clarke  v.  R.  £  S.  R.  Co.,  14  N.  Y.  570; 
M.  S.  d  K  I.  R.  Co.  V.  McDonoughy  21  Mich.  165 ;  4  Am.  Rep.  466  ; 
Richaxiison.  v.  N.  E.  R.  Co.,  L.  R.,  7  C.  P.  75 ;  Blower  v.  O.  W.  R. 
Co.,  id.  655. 

In  the  latter  case,  Willes,  J.,  said :  ''  The  question  for  our  decis- 
ion is,  whether  the  defendants,  upon  the  facts  and  findings  of  the 
county  court  judge,  are  liable  as  common  earners  for  the  loss  of  this 
animsJ.  Whether  a  railway  company  are  common  carriers  of  ani- 
mals, is  a  question  upon  which  there  has  been  much  conflict  of  opin- 
ion ;  and  although  there  may  be  difficulties  in  determining  that 
question,  such  as  induced  Lord  Weksleydale,  in  Carr  \.  L.  <&  Y 
R.  Co.,  to  make  the  observations  which  hare  elicited  remarks  from 
some  learned  judges  apparently  to  the  contrary,  it  may  turn  out 
after  all  to  be  a  mere  controyersy  of  words.  The  question  as  to 
their  liability  may  turn  on  the  distinction  between  accidents  which 
happen  by  reason  of  some  yice  inherent  in  the  animals  themselves,  or 
disposition  producing  unruliness  or  phi^ensy,  and  accidents  which  are 
not  the  result  of  inherent  vice  or  unruliness  of  the  animals  themselves. 
It  comes  to  much  the  same  thing,  whether  we  say  that  one  who 
carries  live  animals  is  not  liable  in  the  one  event  but  is  liable  in  the 
other,  or  that  he  is  not  a  common  carrier  of  them  at  all,  because 
there  are  some  accidents  other  than  those  falling  within  the  excep- 
tion of  the  act  of  God  and  the  queen's  enemies  for  which  he  is  not 
responsible.  By  the  expression,  *  vice,*  I  do  not,  of  course,  mean 
moral  vice  in  the  thing  itself  or  its  owner,  but  only  that  sort  of  vice 
which,  by  its  internal  development,  tends  to  the  destruction  or  the 
injury  of  the  animal  or  thing  to  be  carried,  and  which  is  likely  to 
lead  to  such  a  result  If  such  a  cause  of  destruction  exists  and  pro* 
duces  that  result  in  the  course  of  the  journey,  the  liability  of  th« 
carrier  is  necessarily  excluded  from  the  contract  between  the  Dartiea. 
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This  becomes  more  clear  when  we  consider  the  reason  why  a  com- 
mon carrier  is  liable  for  a  loss,  though  happening  without  any  neg- 
ligence at  all  on  his  part,  unless  in  the  case  of  the  act  of  Ood  or  the 
queen's  enemies.  *  "^  "^  A  common  carrier  is  liable,  as  an  ordi- 
nary bailee,  for  negligence ;  and  he  is  liable  for  a  loss  occasioned  by 
n^ligence,  eyen  though  the  act  of  Ood  or  of  the  queen's  enemies 
conduce  to  the  loss.  But  he  is  further  liable  as  an  insurer  for  losses 
which  occur  through  no  negligence  on  his  nart  It  is  only  neces- 
sary, therefore,  to  observe  that  an  insurer  is  not  liable  for  accidents 
happening  through  the  inherent  vice  of  the  thing  insured,  but  only 
for  such  as  happen  through  adventitious  causes." 

It  seems  to  us  correct  to  say  that,  by  an  elementary  general  prin- 
ciple of  the  law  of  common-carriage  insurance,  a  common  carrier  of 
live  animals  is  not  bound  to  insure  them  against  inevitable  accidents 
caused  by  their  own  fault  or  vice,  in  the  sense  explained  by  ]^lr.  Jus- 
tice WiLLES.  And  we  do  not  see  how  this  principle  can  relieve  the 
carrier  from  the  liability  of  an  insurer  on  other  points,  to  which 
this  principle  has  no  application.  Ho  may  still  be  bound  to  insure 
against  inevitable  accidents  caused  by  defects  in  his  rood,  track,  cars 
and  machinery,  and  against  loss  by  embezzlement,  theft  and  tres- 
pass, when  he  has  such  exclusive  possession  and  control  of  the  prop- 
erty carried  as  require  him  to  be  an  insurer  in  those  particulars,  on 
the  ground  of  that  public  expediency  or  policy,  recognized  by  the 
law  as  equivalent  to  a  practical  reasonable  necessity,  which  is  the 
reason  of  the  law,  and  the  foundation  of  the  whole  doctrine  of  this 
compulsory  kind  of  insurance.  Palmer  v.  0.  J.  /Z.  Co.,  4  M.  &  W. 
749, 758 ;  Brind  v.  Dale,  8  C.  &  P.  207 ;  WillougJiby  v.  Horridge,  1% 
C.  B.  742 ;  Martin  v.  0.  I.  P.  R,  Co.,  L.  R.,  3  Exch.  9 ;  Wliite  v.  IF. 
Cb.,  7  Cush.  155 ;  JV.  /.  S.  N.  Co.  v.  Merchants'  Batik,  6  How.  344. 

"  Where,  however,  the  cause  of  the  damage  for  which  recompense 
is  sought  is  unconnected  with  the  conduct  or  propensities  of  the 
animal  undertaken  to  be  carried,  the  ordinary  responsibilities  of  the 
carrier  should  attach.  ♦  ♦  ♦  Considering  the  law  of  carriers  to 
be  established  upon  considerations  of  sound  policy,  we  would  not 
depart  from  it,  except  where  the  reason  upon  which  it  is  based 
wholly  fails,  and  then  no  further  than  the  cause  for  the  exception 
requires.'*  Dbnio,  0.  J.,  in  Clarke  v.  R.  £  S.  R.  Co.,  14  N.  Y.  570, 
574. 

When  the  rule  is  applied  as  far  as  the  reason  of  it  requires,  and 
no  further,  there  is  no  departure  from  the  law,  and  no  exception  to 
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the>  nd&  The  general  principle  does  not  transo^id  the  bonnds  of 
the  sound  policy  npon  which  it  is  based.  The  legal  structare,  in  its 
length  and  breadth^  is  co^xtensiye  with  its  foondation.  Where  the 
reason  of  fche  law  stops,  the  law  itself  stops. 

The  decisions  directly  in  point  are  mnch  lees  numerous  than  thej 
would  haiFe  been  bat  for  an  unfortunate  innovation  introduced  in 
Westminster  hall.  The  English  courts  haying  adopted  a  new  and 
enoneous  doctrine,  giving  effect  to  notices  and  conditions  by  which 
common  carriers  sought  to  limit  their  common-law  liability,  *'  the 
rule  of  the  common  law  has  been  substantially  restored  "  by  parlia- 
ment Moses  V.  B,  <&  M.  IL,%^  N.  H.  71,  87 ;  HoUister  v.  Nbiolen, 
1 9'  Wend..234, 237, 241-243, 248,  249, 250.  By  the  Railway  and  Canal 
Traffic  Act  of  1854, 17  and  18  Vic,  ch.  31,  §  7,  such  notices  and 
conditions  of  railway  or  canal  companies  are  declared  void,  except 
such  conditions  as  shall  be  adjudged  to  be  just  and  reasonable  by  the 
court;  and  no  special  contract  between  any  sii«  h  company  and  any 
other  parties,  respecting  transportation,  is  binding  upon  any  such 
party,  unless  sgned  by  him  or  by  the  person  delivering  the  property 
for  carriage..  Such  conditions,  to  be  binding,  must  not  only  bo,  in 
the  opinion  of  the  court,  just  and  reasonable,  but  must  also  be 
embodied  in  a  special  contract  in  writing,  signed  by  the  owner, 
bailor,  or  person  delivering  the  goods  to  such  company.  Simons  v. 
ff.  W.  Ry.  Co^  18  C.  B.  806  \  L.  <&  N.  W.  R.  Co,  v.  Dunham,  id.  826 ; 
Aldridgs  v.  Q.  W.  R.  Co.,  15  C.  B.  (X.  S.)  582 ;  Pssh  v.  N.  S.  R.  Co^ 
Ellis,  B.  4  E.  958;  S.  C,  id.  986 ;  S.  C,  4  B.  &  S.  1005  ;  10  H.  L. 
Cas.  473. 

^  The  intention  of  the  legislature  in  passing  the  act  in  ques- 
tion (17  and  18  Vic,  ch.  31)  was,  to  place  the  whole  railway  system 
under  the  control  of  the  court."  Jervis,  C.  J.,  in  L,  £  N.  W,  R, 
Co.  V.  DunJiam,  18  G.  B.  826,  829.  English  cases  abound  in,  and 
generally  turn  on  notices,  conditions,  special  contracts,  and  statutea 
So  far  as  they  show  what  are  regarded  in  England  as  just  and  reas- 
onable conditions,  they  may  be  of  some  value  in  this  country.  But 
the- errors  that  prevailed  there  before  the  interposition  of  parliament) 
and  the  modified  forms  in  which  the  common  law  has  been  restored 
by  legislation,  prevent  our  receiving  much  of  that  assistance  which 
would  have  been  afforded  by  the  English  authorities,  had  there  been 
no  departure  from  the  old  law  in  that  country.  Hinton  v.  DibhUij 
2  A.  *  E.  (N.  S.)  646 ;  Shaw  v.  Y.  d  N.  M.  R,  Co.,  13  id.  347 ; 
AusHn  V.   M.  8.  <6  L.  R.  Co.,  10  C.   B.  454 ;  S.  C,  16  A.  &  K 
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(N.  &)  600;  Carr  t.  L.  d  Y.  R.  Co.,  7  W.  H.  ft  G.  707;  WoOcbt 
?.  F.  £  N.  M.  R.  Co.y  2  E.  4  B.  750 ;  BedL  v.  &  J3.  JBi.  Oo^  6 
H.  &  N.  875 ;  S.  0.,  3  H.  &  0.  337 ;  T.  K  di  B.  R.  Oo.  t. 
Crisp,  14  0,  B.  528 ;  EugJies  y.  G.  W.  R.  Co.,  id.  637  ;  SUju  y.  O. 
N.  R.  Co^  id.  647;  MacAndrm  v.  E.  Telegraph  Co,,  17  id.  3; 
Wise  V.  ff .  JT.  J2.  Co.,  1  H.  &  N.  63 ;  Pardington  y.  S.  W  R.  Co.,  id. 
392;  White  y.  ff.  JF.  R.  Co.,  2  C.  B.  (N.  S.)  7 ;  M'Manus  v.  i.  c^  T. 
iJ.  Cb.,  2  H.  &  N.  693 ;  S.  C,  4  id.  327  ;  Coxon  y.  0.  W.R.  Co.,  5  id. 
274;  Lewis  y.  0.  W.  R.  Co.,  id.  867 ;  Harrison  v.  X.  jB.  d  S.  C.R. 
Co.,  2  B.  &  S.  122  ;  S.  C,  id.  152 ;  M'Cance  y.  L.  £  N.  W.  R.  Co.,  7 
H.  &  N.  477 ;  Oarion  y.  B.  £  E.  R.  Co.,  1  B.  &  S.  112 ;  Gregory  v. 
W.  M.  R.Co.,2B,.&  0.  944 ;  Hodgman  v.  W.  M.  R.  Co.,  6  B.  A  6. 
173 ;  Allday  y.  G.  W.  R.  Co.,  id.  903 ;  Chippendale  r.  L.  &  Y.  R.  Co., 
7  Railway  Gas.  824 ;  15  Jur.  1106 ;  12  L.  J.  (Q.  B.)  22 ;  G.N.R.  Co. 
y.  Morville,  7  Railway  Gas.  830 ;  16  Jur.  528 ;  21  L.  J.  (Q.  B.)  319 ; 
Lloyd  y.  W.  &  L.  R.  Co.,  15  Irish  C.  L.  37 ;  Dodson  y.  G.  T.  R.  Co., 
7  Ganada  L.  J.  (N.  S.)  263 ',  P.diO.  S.  K  Co.  v.  Shand,  3  Moore's  P. 
0.  C.  (N.  S.)  272;  Baxendale  y.  G.  E.  R.  Co.,  10  B.  &  S.  212;  G.  W. 
R.  Co.  y.  Redmayne,  L.  R.,  1  C.  P.  329 ;  Lord  y.  M.  R.  Co.,  L.  R^ 
2  C.  P.  339 ;  Rooth  y.  N.  E.  R.  Co.,  L.  R.,  2  Exch.  173 ;  Zunz  v.  & 
E.  R.  Co.,  L.  R,  4  Q.  B.  539. 

Case  discharged. 

NOTB.—Tbeie  an  two  olaasee  of  Ameiicfto  decUions  with  regard  to  the  liability  of 
carriers  of  live  stock  — the  one  holding  such  carrier  liable  to  the  strict  rule  of  the 
common  law  as  to  common  carriers  for  all  Injuries,  not  nccastoned  by  the  peculiar 
Datura  or  propensities  of  the  animals ;  and  the  other  holdln«r  that  the  strict  liability 
attaohes  only  as  to  the  sattdency  of  the  Tehlcles,  and  the  proper  making  up  and  run- 
ning of  the  train. 

A  leading  case  among  the  flrst  class  Is  that  of  Clarke  t.  T/m  RoehesUr  <t  Syracuae  R. 
R.  Co.,  14  N.  T.  670,  wherein  it  was  held,  that  common  carriers,  if  they  undertake  to 
carry  cattle,  are,  in  the  absence  of  a  special  agreement  limiting  their  liability,  respon- 
sible not  only  for  a  safe  and  careful  conveyance  of  the  car  containing  them,  but  also 
for  any  Injury  which  can  be  prevented  by  foresight,  vigilance  and  care,  although  aris- 
ing from  Uie  conduct  of  the  animals  — and  this  responsibility  was  not  relieved  by  the 
fact  that  the  owner  of  the  cattle  was  present  and  aided  in  loading  them,  and  was 
allowed  a  passage  for  himself  in  the  train  which  carried  his  cattle.  To  the  same  elfect 
are  Smith  v.  The  N.  T.  C.  R.  B.,  29  Barb.  135 ;  OoUien  v.  Penngj/hxinkt  R.  R.  Co.,  80  Penn. 
St.  216;  amtth  v.  New  Haven  <ft  NorlhampLoti  R,  R,  Co.,  12  Allen,  631 ;  HuU  v.  RaifrOs  S 
Meto.  (Ky.)  61 :  WVsonr.  Hamilton,  4  Ohio  St.  7S2 ;  Pmodl  v  MUls,  87  Miss. 691 ;  MeDanitlt 
▼.  GMeogo  ^t  N.  W.  Raaway  Co.,  2i  Iowa,  412;  KimtxiU  v.  The  Rutland  A  Bwiinoton  A 
H.  Co.^  26  Yt.  242. 

The  latest  and  most  carefully  considered  of  the  second  class  of  oases  Is  that  of  tli« 
MicMaan  Southern^  etc^  R.  R.  Co.  v.  MeDonouohn  4  Am.  Rep.  466  (21  Mich.  165),  wlierein 
It  was  held,  that  while  the  duties  and  obligations  of  carriers  of  animals  in  all  matten 
not  pertaining  to  the  oare,  management  and  risk  of  the  stock,  or  to  the  mode  of  itsro* 
oeption  and  delivery,  were  the  same  as  those  pertaining  to  other  property,  they  were 
not  responsible  as  common  carriers  for  the  care  and  management  of  the  propettjr  in 
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Wmwttu,  It  WIS,  of  ooune,  admitted  that  oarrien  of  aolmala  might  be  subjected  to 
the  respoDslbUitles  of  common  carrlen  by  their  charter,  or  by  express  agreement,  or 
by  holding  themselTes  out,  or  professing  to  be  common  carriers  of  such  property ;  but 
the  burden  of  fixing  such  responsibility  was  held  to  be  on  the  plaintiff.  This  decision 
was  re-afOrmed  In  the  more  recent  case  of  the  Lake  STiore,  eU^  H.  B,Oo.y,  PerkinMt  tt 
lOoh.  8S39,  which  Is  hereafter  printed  In  this  volume. 

In  Kimbatt  ▼.  The  RuUatid  A  BuHtngton  R.  R.  Co,,f»  Vt.  242,  the  court  held  that  rail- 
way  companies  which  transport  live  stock  for  hire,  for  such  persons  as  choose  to 
employ  them,  are  liable  as  common  carriers,  but  that  they  may,  by  special  contract, 
limit  their  liability  —  and  this  doctrine  that  carriers  may  thus  limit  their  liability.  Is 
generally  conceded. 

In  Perm,  ▼.  Buffalo  and  Erie  B.  B.  Oo.^  10  Am.  Rep.  866  (49  N.  Y.  S04),  defendant  re- 
ceived from  plaintiff  five  car  loads  of  cattle,  to  be  transported  from  Erie  to  Buffalo,' 
under  a  written  sgreement,  whereby  plaintiff  assumed  all  risks  of  Injuries  from  **  delays 
or  In  consequence  of  heat,  suffocation  or  the  effect  of  being  crowded  upon  the  cars ; " 
the  plaintiff  also  sgreeing  to  load  and  unload  the  cattle  at  his  own  risk,  the  defendant 
furnishing  the  necessary  assistance.  The  cattle  were  In  charge  of  plaintiff's  sgent. 
The  train  was  detained  in  transitu  three  days  by  a  snow  storm.  The  cattle  could  have 
been  unloaded  by  constructing  a  temporary  platform,  which  plalntlff*s  sgent  requested 
defendant  to  do,  but  which  defendant  refused.  The  cattle  remained  in  the  cars,  and 
some  of  them  died.  Held^  that  the  defendant  was  not  liable.  The  opinion  intimated 
that  but  for  the  written  agreement  the  defendant  would  be  liable  as  for  want  of  ordi- 
nary care.  The  doctrine  was  fully  recognized  that  carriers  of  cattle  are  not  responsi- 
ble for  injuries  arising  from  their  nature  and  propensities,  and  which  care  and  fore- 
sight could  not  prevent. 

do  in  Cragin  v.  The  New  York  Central  SaHroad  Co.^  10  Am.  Rep.  669  (61 N.  Y.  (0),  where 
defendant  transported  hogs  for  plaintiff,  under  a  contract  that  plaintiff  should  assume 
the  risks  of  all  injuries  to  the  hogs  in  consequence  of  heat,  etc.,  and  some  of  the  hogs 
died  from  the  effects  of  heat,  the  result  of  defendant's  negligence,  the  court  held  the 
defendant  was  not  liable  under  the  special  contract.  The  doctrine  was  recognized  in 
the  opinion  that  the  carrier  of  live  stock  is  not  "  responsible  for  such  injuries  as  occur 
In  consequence  of  the  vitality  of  the  freight ;  *'  but  it  was  also  Intimated  that  the 
carrier  was  bound  to  provide  suitable  means  of  transoortation,  and  to  exercise  that 
degree  of  care  which  the  nature  of  the  property  reqatres. 

In  Harris  v.  The  Northern  Ifidiana  R,  R.  Co,^  20  N.  Y.  832,  It  was  held  that  the  carrier 
of  cattle  was  not  liable  for  injuries  accruing  from  defects  in  the  vehicle,  where  the 
owner  selected  the  vehicle  and  was  cognizant  of  its  defects,  or  where  such  defects 
were  obvious,  but  that  the  carrier  was  bound  to  point  out  all  defects  not  apparent  to 
the  casual  observer ;  but  in  WaUh  v.  PUUburgh,  etc.^  R,  R,  Co.,  10  Ohio  St.  TB,  where  the 
loss  of  the  cattle  arising  not  through  their  propensities,  but  from  a  defective  door  and 
fastening  on  the  car,  the  company  was  held  liable  although  the  defect  was  known  to  the 
plaintiff  when  the  cattle  were  loaded,  and  he  expressly  agreed  to  assume  the  risk  there- 
from, the  court  remarking  that  neither  In  regard  to  cattle,  nor  any  thing  else,  could 
the  carrier  stipulate  for  impunity,  while  wantonly  sacrificing  the  property  of  others, 
or  contract  for  a  less  degree  of  care  than  that  required  by  a  mode  of  transportation 
necessarily  dangerous. 

The  earlier  JSngllsh  cases  on  this  subject  are  cited  and  examined  in  McDon/ntgh** 
eateytupra.  In  England,  by  statute  (17  and  18  Vict.,  ch.  81,  §  7),  railroad  companies 
are  expressly  made  common  carriers  of  cattle,  horses,  etc.,  except  as  they  may  limit 
their  liability  by  such  notice  or  contract  as  may  be  held  reasonable  by  the  courts. 
There  are  two  or  three  recent  English  cases  which  deserve  notice.  Tn  Rkhardaon  v. 
The  North  Eaatem  Railway  Co.,  L.  R.,  7  C.  P.  75  (1  Eng.  Rep.  128),  decided  in  1872,  the 
plaintiff  delivered  a  valuable  grayhound  to  the  defendant  for  cairlsge,  and  paid  the 
fare  demanded.  At  the  time  of  the  delivery  the  dog  had  on  a  leathern  collar  with  a 
strap  attached  to  it.  While  on  the  Journey  one  of  the  defendant's  servants  tied  the 
dog  by  this  strap  at  a  station  where  the  dog  had  to  wait  till  another  train  came.  While 
BO  fastened  the  dog  slipped  his  head  from  the  collar  and  ran  upon  the  road  and  was 
killed.   The  company  had  given  the  notice  required  by  the  statute  to  limit  Its  liability 
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In  the  transpoitatlon  of  animals.  It  was  held  that  the  defendant  was  aot  liable,  having 
DMd  the  means  for  fsstenlng  the  doff  furnished  by  the  owner.  The  Oreat  Weatem 
RaOway  Co.  t.  Bloioer,  20  Weekly  Rep.  776  OS  Bng.  Rep.  700),  decided  by  the  court  of 
Common  Pleas  In  1872,  was  more  directly  In  point.  There  cattle  haring  been  dellyered 
by  respondents  to  be  carried  on  the  appellant's  railway,  were  safely  secured  In  a  proper 
truck.  During  the  transit  one  of  them  escaped  and  was  killed.  Its  escape  being  wholly 
attributable  to  lis  own  efforts,  and  In  no  way  to  the  negligence  of  the  appellants  or 
their  servants.  Held,  that  whether  the  appellants  were  considered  as  common  car- 
riers or  not,  they  were  exempt  from  liability  for  any  thing  happening  by  reason  of  the 
proper  vice  of  the  thing  carried,  and  that,  therefore,  the  appellants  were  not,  under 
the  droamstancea,  liable. 

Wii^uES,  J.,  in  dellTering  the  Judgment  of  the  court,  said :  **  I  should  be  disposed  to 
say  that  a  railroad  company  who  carry  live  animals  are  liable  as  common  carriers,  but 
that.  In  addition  to  the  other  exemptions,  they  enjoy  this  exemption  from  liability  for 
any  thing  which  happens  to  an  animal  by  reason  of  its  proper  vice.  If  such  vice  exists, 
liability  from  its  effects  is  excluded  from  the  contract.'* 

In  KifidaU  ▼.  The  London  and  South  Western  BaUway  Co,,  20  Weekly  Rep.  886  ( 2  Bng. 
Rep.  706),  decided  by  the  court  of  Exchequer  in  1872,  the  plaintiff  sent  bis  horse  by  the 
defendant's  railway  from  London  to  Swell ;  on  its  arrival  it  was  found  to  haye  sus- 
tained a  cut  in  the  fore-arm,  and  a  dislocation  of  the  fetlock  In  the  course  of  the 
Journey  ;  the  horse  was  quiet  and  accustomed  to  travel  by  railway,  but  there  was  not 
any  negligence  on  the  part  of  the  defendants,  and  In  the  course  of  the  Journey  nothing 
extraordinary  happened  to  alarm  or  to  excite  the  horse ;  there  was  nothing  except 
the  nature  of  the  Injuries  to  show  how  they  were  caused.  The  court  having  power  to 
draw  inferences  of  fact,  had,  by  Mabtir  and  URAXwaLL,  BR.  (Pioott,  B.,  dissent* 
ing),  that  the  Injuries  were  caused  by  the  proper  vice  of  the  horse,  and  that  the  defend- 
ants were  not  liable  In  respect  thereof. 

In  Om  V.  2he  Momehestert  etc,  RaUioay  Co^  L.  R.,  8  Q.  B.  186,  decided  In  1873,  a  cow 
was  put  into  a  truck  belonging  to  defendants,  and  on  arriving  at  the  place  of  destina* 
tion,  was  brought  to  a  siding  by  defendant's  yard  for  the  purpose  of  being  unloaded. 
The  porter  In  charge  of  the  yard,  though  warned  not  to  do  so  by  the  plaintiff,  un- 
fastened the  truck  and  let  her  out,  and  she  was  killed  by  a  car.  The  plaintiff  had 
signed  a  contract  agreeing  that  defendant  should  not  be  liable  for  any  loss  or  Injury 
to  the  cow  in  the  delivery,  if  such  damage  should  be  occasioned  by  kicking,  plunging 
or  restiveness.  The  court  held  that  the  condition  in  the  contract  did  not  relieve  the 
defendant  from  liability  for  negligence  on  the  part  of  their  seryants  In  delivering  the 
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OB  N.  H.  ML) 
Highway,  defect  in  —  eividence. 

Where  an  action  waa  against  a  town  for  defect  in  highway,  and  the  alleged 
defect  waa  a  pile  of  lumber  bj  the  side  of  the  road  which  frightened  plain- 
tiff 'b  horse ;  evidence  was  offered  to  show  that  other  horses  were  frightened 
in  paaeing  it.  Held,  that  each  evidence  waa  admissible  and  its  exclaaion 
error. 

Oasb  by  Charles  Darling  against  the  town  of  Westmoreland  for 
an  injury  resulting  from  alleged  defects  in  the  highway.  These 
were  a  pile  of  lumber  by  the  side  of  the  road  calculated  to  frighten 
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horscfl,  and  a  bridge  railing  insufficient  for  protection.  Plaintiff 
claimed  that  his  horse  was  frightened  by  the  lumber  when  crossing 
the  bridge,  ran  back  and  backed  off.  One  of  the  defenses  was  that 
the  horse  was  yicions  and  unsafe,  and  much  testimony  was  pre- 
sented on  both  sides  of  this  point.  Plaintiff  offered  to  prore  by 
one  Gressy  that  in  riding  past  this  pile  of  lumber  with  one  Fletcher 
the  latter's  horse  was  frightened  by  it.  The  court  rejected  the  evi- 
dence and  the  plaintiff  excepted. 

Mr.  Gushing  and  Lane  <£  Healetf,  for  plaintiff 
Wheeler  £  Faulkner^  for  defendants. 

Dob,  J.  One  question  of  fact  was,  whether  the  pile  of  lumber 
was  likely  to  frighten  horses.  Winship  v.  Enfieldy  42  N.  H.  197 ; 
Chamberlain  y.  Enfieldy  43  id.  356 ;  Bartlett  y.  Hooksetty  48  id.  18. 
On  this  question,  the  plaintiff  had  the  affirmative  and  the  bunlen 
of  proof.  He  had  a  right  to  prove  that  the  pile  was  likely  to 
frighten  horses,  because  he  would  fail  in  this  part  of  his  case  unless 
he  did  prove  it  For  all  the  purposes  of  this  case,  nothing  could 
be  more  irrelevant  than  a  pile  not  likely  to  frighten  horses.  It  was 
not  the  pile,  but  the  character  of  the  pile  —  its  capacity  for  fright- 
ening horses  —  that  the  plaintiff  complained  of.  It  was  possible  for 
some  competent  evidence  on  this  subject  to  exist,  to  be  found,  and 
to  be  given  to  the  jury.  It  was  not  necessary  that  the  plaintiff's 
evidence  on  this  point  should  tend  to  prove  all  the  other  points  of 
his  case.  It  was  not  necessary  that  his  evidence  on  this  point  should 
tend  to  prove  that  the  way  was  a  highway,  or  that  the  railing  was 
insufficient,  or  that  the  town  had  or  ought  to  have  had  notice  of 
the  unsuitableness  of  the  way  for  the  travel  thereon,  or  that  the 
plaintiff  wad  injured,  or  that  he  was  in  the  exercise  of  reasonable 
care.  The  evidence  to  prove  several  independent  propositions  or 
distinct  facts  may  be  of  different  kinds,  and  drawn  from  different 
sources. '  Bridge  v.  EggJeston,  14  Mass.  245 ;  Foster  y.  Holly  12  Pick. 
89,  99, 100 ;  Blake  v.  Whitey  13  N.  H.  267 ;  Hale  y.  Tayhry  45  id. 
405,  407 ;  Delano  v.  Goodwiny  48  id.  203,  206. 

Another  point  of  the  plaintiff's  case  was,  that  his  horse  was 
frightened  by  the  lumber.  How  could  the  plaintiff  prove  that  ? 
By  witnesses  testifying  that  his  horse  appeared  to  be  frightened,  or 
that,  in  their  opinion,  he  was  frightened,  or  (to  omit  superfluous 
words,  and  speak  in  that  positive  manner  in  which  witnesses  would 
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generally  testify  on  Bnch  a  subject)  that  he  was  frightened.  WhU* 
iter  Y.  Franklin,  46  N.  H.  23.  And  the  fright  of  Fletcher's  horse 
coald  be  proved  in  the  same  way.  The  only  question  of  law  in  this 
ease  is,  whether  the  fright  of  Fletcher's  horse,  when  proved,  would 
be  a  fact  of  any  relevancy  and  materiality  as  evidence  upon  any 
question  of  fact  in  controversy.  If  the  only  question  of  fact  in 
controversy  were,  whether  the  plaintiff 's  horse  was  frightened  by 
the  lumber,  that  question  might  involve  the  question  of  the  capac- 
ity of  the  lumber  to  frighten  him,  and  that  might  involve  the 
secondary  question  of  its  capacity  to  frighten  other  horses.  But, 
in  this  case,  the  two  primary  questions  arose,  whether  the  lumber 
was  likely  to  frighten  horses,  and  whether  it  did  frighten  the  plain- 
tiff's horse.  Was  it  of  such  a  character,  quality,  and  condition, 
that  it  could,  and  probably  or  manifestly  would,  be  an  object  of 
terror  to  horses  in  general,  or  horses  of  ordinary  gentleness  or  of 
average  skittishness  ?  That  was  one  question.  Was  the  plaintiff's 
horse  frightened  by  it  ?  That  was  another  and  very  different  ques- 
tion. Each  of  these  questions  was  original,  and  independent  of 
the  other.  Evidence  might  be  introduced  on  either  of  them,  with- 
out any  reference  to  the  other.  And  it  is  to  be  specially  observed 
that  the  former  question  is,  not  whether  the  lumber  was  likely  to 
frighten  Darling's,  or  Fletcher's,  or  any  other  particular  horse,  but 
whether  it  was  likely  to  frighten  horses. 

Was  the  fright  of  Fletcher's  horse  competent  evidence  on  the 
question  whether  the  lumber  was  likely  to  frighten  horses  ?  No 
one  doubts  that  the  fright  of  the  plaintiff 's  horse  was  competent 
evidence  on  that  question ;  and,  ordinarily,  where  evidence  of  one 
experiment  is  admissible  to  show  the  character  of  inanimate  mat- 
ter, evidence  of  two  experiments  of  the  same  kind  is  Dot  inadmie- 
aible.  There  is  nothing  in  the  facts  of  the  reserved  case  sliowiiig 
any  peculiarity  in  the  plaintiff's  horse  that  should  make  his  terror 
a  conclusive  test  of  the  terrifying  character  of  the  pile.  For  aught 
that  appears  upon  the  facts,  he  may  have  been  very  inferior  to 
Fletcher's  horse  as  an  animal  to  make  a  fair  experiment  with  for 
the  purpose  of  testing  the  character  of  the  pile.  On  the  independ- 
ent and  general  question  of  the  horse-frightening  capacity  of  a 
certain  pile  of  lumber,  what  rule  of  law  considers  the  fright  of  Mr. 
Darling's  horse  as  important,  and  disregards  the  friglit  of  Mr. 
Fletcher's  horse  as  of  no  consequence  at  all  ?  If  the  ability  of  the 
pile  to  frighten  horses  rendered  the  highway  "unsuitable  for  the 
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trayel  thereon/'  and  the  town  were  in  fault,  an  indictment  would 
lie  as  well  as  this  action.  Qen.  Stat,  ch.  68,  §§  1,  2 ;  ch.  69,  §  1. 
And,  in  the  trial  of  such  an  indictment  {Kitig  v.  Pecise^  4  B.  &  Ad. 
8C),  the  fright  of  Fletcher's  horse  could  not  be  excluded  while  the 
{xxght  of  Darling's  was  received.  In  the  civil  and  in  the  criminal 
case,  one  fact  to  be  proved,  namely,  the  character  of  the  pile  in 
respect  to  its  power  of  frightening  horses,  is  precisely  the  same ; 
and,  in  each  case,  on  that  point,  there  is  no  more  reason  for  admit- 
ting the  fright  of  Darling's  horse  and  rejecting  that  of  Fletcher's, 
than  there  is  for  admitting  that  of  Fletcher's  and  rejecting  that  of 
Darling's.  The  only  way  to  reject  one^  by  the  application  of  an 
absolute  rule  of  law,  is  to  reject  both,  and  to  hold  that  the  jury 
should  have  been  instructed  (contrary  to  the  universal  practice) 
that  the  fright  of  Darling's  horse  was  no  evidence  that  the  lumber 
rendered  the  road  unsuitable  for  the  travel  thereon.  The  terrifying 
quality  of  the  pile  being  the  question,  tlie  terror  of  Fletcher's  horse 
is  no  more  collateral  than  the  terror  of  Darling's.  Should  they 
both  be  excluded  from  the  consideration  of  that  question?  And 
should  the  evidence  that  the  plaintiff's  horse  was  vicious  and  unsafe 
on  other  occasions  also  have  been  excluded  ? 

If  the  question  were,  whether  the  lumber  was  capable  of  floating 
in  water,  or  making  a  good  fire,  or  being  sawed  or  cut  or  planed 
in  a  specific  manner,  or  supporting  horses  and  wagons  passing 
over  a  bridge,  there  cbuld  be  no  legal  objection  to  the  trial 
of  an  appropriate  experiment  upon  it  in  the  presence  of  the 
jury,  or  to  the  evidence  of  experiments  that  had  been  tried 
elsewhere.  And  there  is  no  reason,  outside  of  the  technical 
rules  of  the  law,  why  its  ability  to  frighten  horses  should  not 
be  tested  out  of  court,  and  proved  in  court  in  the  same  man- 
ner. When  we  want  to  know  whether  a  certain  horse  is  skit- 
tish or  is  capable  of  a  certain  speed,  whether  a  certain  substance 
is  poisonous  and  destructive  of  animal  or  vegetable  life,  whether 
certain  materials  are  of  a  certain  strength,  whether  a  certain  field 
or  a  certain  kind  of  soil  is  likely  to  produce  a  certain  kind  or  amount 
of  crop,  whether  a  certain  man  or  brute  or  machine  is  likely  to  per- 
form a  certain  kind  or  amount  of  work,  or  whether  any  thing  can 
be  done  or  is  likely  to  be  done,  one  way  is  to  speculate  about  it,  and 
another  way  is  to  try  it  The  law  is  a  practical  science,  and  when 
it  is  appealed  to  to  direct  what  means  shall  be  used  to  find  out 
whether  a  certain  pile  of  lumber  is  likely  to  frighten  horses,  if  anj 
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one  aaserts  that,  on  this  Bnbject;>  the  law  prefers  speculation  to 
ezperiencey  abhors  actual  experiment  and  delights  in  guesswork,  the 
person  advancing  such  a  proposition  takes  upon  himself  the  task  of 
maintaining  it  upon  some  legal  rule,  distinctly  stated  by  him  and 
well  established  by  the  authorities.  Such  a  proposition  is  not  sus- 
tained by  the  reason  of  the  law.  It  is  sustained  by  nothing  that 
can  be  justly  called  a  principle.  By  what  technical  rule,  at  war 
with  reason  and  principle,  is  it  supported  ? 

The  only  rule  relied  upon  to  exclude  experimental  knowledge  in 
each  a  case  as  this,  is  the  rule  rec^uiring  the  evidence  to  be  confined 
to  the  issue, — that  is,  to  the  facts  put  in  controversy  by  the  plead- 
uig8>  prohibiting  the  thai  of  collateral  issues,  —  that  is,  of  facts  not 
put  in  issue  by  the  pleadings,  and  excluding  such  evidence  as  tends 
solely  to  prove  facts  not  involved  in  the  issue.  This  rule  merely 
requires  evidence  to  be  relevant.  It  merely  excludes  what  is  irrele- 
vant It  is  a  rule  of  reason,  and  not  an  arbitrary  or  technical  one, 
and  it  does  not  exclude  all  experimental  knowledge.  A  fact  as  rele- 
vant, and  as  directly  involved  in  the  issue  of  guilty  or  not  guilty, 
between  these  parties,  as  any  fact  in  controversy,  was,  the  likelihood 
or  probability  of  the  lumber  frightening  ordinary  horses.  There 
was  nothing  collateral — that  is,  nothing  irrelevant  in  that  To 
that  point  the  fright  of  Fletcher's  horse  was  no  more  collateral  than 
the  fright  of  Darling's.  And  the  combined  fright  of  both  horses 
was  no  more  collateral,  in  a  legal  sense,  than  would  be  the  combined 
results  of  any  two  experiments  that  could  be  tried  to  test  the 
frightening  power  of  the  lumber.  The  rule  confining  the  evidence 
to  the  issue,  and  excluding  evidence  bearing  solely  upon  collateral 
issues  —  that  is,  irrelevant  issues,  issues  not  raised  by  the  pleadings 
—  has  not  been  relied  upon  to  exclude  all  evidence  of  all  experi- 
ments in  all  cases.  But  it  is  sometimes  inadvertently  relied  upon, 
in  cases  of  this  kind,  where  the  plaintiff  avers  damage  caused 
by  the  dangerous  character  of  something  for  which  the  defendant 
was  responsible,  to  admit  the  plain tifiPs  experience,  on  the  occasion 
of  his  alleged  injury,  as  competent  evidence  of  the  character  of  the 
thing  complained  of,  and  to  exclude  the  experience  of  others  equally 
relevant  and  equally  material  on  that  point  There  are  a  few  casea 
which  go  to  show,  as  matter  of  authority,  that,  on  the  question 
whether  this  pile  of  lumber  was  calculated  to  frighten  horses,  wh  Je 
the  competency  of  the  experiment  with  Darling's  horse  is  not  to  be 
questioned,  the  experiment  with  Fletcher's  is  incompetent    The 
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doctrine  of  those  cases,  applied  to  this  case,  would  be  founded  on 
the  error  of  taking  it  for  granted  that  Darling's  experiment  is  the 
point  in  issne,  and  holding  Fletcher's  to  be  collateral  to  Darling's, 
▼hen  the  frightening  power  of  the  lumber  is  a  point  in  issue;  and, 
to  that  pointy  Fletcher's  experience  is  no  more  collateral  than  Dar- 
ling'Sy  and  neither  of  them  is  collateral  in  any  legal  sense. 

The  error  which  has  occurred,  in  some  cases,  is  a  misapplication 
of  the  rule  which  excludes  irreleyant  evidence,  and  is  easily  accounted 
for. 

1.  The  plaintiff's  experience,  on  the  occasion  of  his  alleged  injury, 
has  been  a  fact  first  and  necessarily  received  as  competent  evidence 
on  other  points  than  the  character  of  the  thing  complained  of; 
being  in  evidence  on  other  points,  it  has  been  considered,  without 
objection,  as  evidence  on  that  point ;  but  the  experience  of  other 
persons,  equally  relevant  on  that  point,  has  seemed  to  have  an 
objectionable  appearance,  because  it  did  not  come  into  the  case  in 
the  same  unobjectionable  way  as  that  by  which  the  plaintiff's  expe- 
rience was  introduced,  and  because  it  was  collateral  to  some  point 
to  which  his  was  not  collateral. 

2.  The  rule,  requiring  evidence  to  be  relevant,  is  so  often  spoken 
of  in  the  books  as  hostile  to  collateral  issues,  without  a  very  explicit 
accompanying  definition  of  the  term  ''collateral,"  that  a  vague 
notion  of  the  rule  excluding  something  besides  irrelevant  evidence 
would  be  likely  to  open  the  way  for  a  definite  and  serious  mistake. 
And  the  confusion  resulting  from  such  a  notion  might  be  increased 
by  other  legal  uses  of  the  term,  as  in  "  collateral  descent  or  succes- 
sion," which  is  not  always  irrelevant, and  in  "collateral  security," 
which  conveys  no  idea  of  irrelevancy.  It  would  seem  to  be  a  suffi- 
cient reason  for  the  rule  confining  the  evidence  to  the  point  in 
issue, —  in  other  words,  excluding  irrelevant  evidence, —  that  a 
judgment  is  the  object  of  a  trial ;  a  judgment  cannot  be  rendered 
on  the  finding  of  any  other  fact  than  that  put  in  issue  by  the  plead- 
ings; and  the  finding  of  useless  facts  on  which  no  judgment  can  be 
rendered,  is  not  a  duty  with  which  the  tribunal  is  charged.  To 
set  aside  a  verdict  for  the  admission  of  evidence  not  confined  to  the 
issue,  the  party  objecting  must  have  been  prejudiced  by  it ;  the  evi- 
dence must  have  been  not  only  irrelevant,  but  also  calculated  to 
influence  the  jury  to  his  injury.  But  irrelevant  evidence,  not  inju- 
rious to  either  party,  should  be  excluded,  because  it  cannot  aid  in 
the  decision  and  settlement  of  the  point  in  issue;  because  it  has  no 
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tendency  to  prodace  that  judgment  which  is  the  sole  object  of  the 
trial ;  if  it  would  be  injurious  it  should  be  exduded,  because  it  can* 
not  legally  aid  in  the  rendition  of  the  judgment^  and,  therefore, 
cannot  answer  the  only  purpose  for  which  evidence  is  received. 
That  is  reason  enough  for  its  exclusion;  and  some  of  the  othei 
reasons  sometimes  given  are  calculated  to  convey  an  indefinite  and 
confused  if  not  a  wrong  impression  of  the  object  and  meaning  of  the 
rule. 

3.  The  tendency  to  error  has  been  aggravated  by  an  exception 
(which  is  a  peculiarity  of  precedents  of  English  origin),  excluding 
relevant  evidence  of  a  defendant's  general  and  notorious  disposition 
to  commit  such  crimes  or  torts  as  that  with  which  he  is  charged, 
and  bis  habitual  commission  of  crimes  or  torts  of  a  like  kind  as 
proof  of  such  disposition.  That  such  evidence  is  relevant,  the  law 
acknowledges  by  receiving,  in  criminal  cases,  and  in  some  civil  cases 
(1  Greenl.  Ev.,  §§  54,  55 ;  Wood  v.  Oahy  10  N.  H.  247)  evidence  of 
a  defendant's  good  character  in  his  favor,  and  allowing  such  evi* 
dence  to  be  rebutted,  and  by  receiving  evidence  of  the  character  of 
witnesses  and  of  other  persons  (1  Greenl.  Ev.,  §  54).  The  exclusion 
of  such  evidence  is  a  plain  departure  from  the  general  principle 
which  admits  relevant  and  material  evidence.  There  is  reason  tc 
believe  that  this  exception  originated  in  a  usurpation  of  legislative 
power  by  English  judges,  led  by  a  merciful  impulse  to  mitigate  the 
cruelty  of  a  bloody  criminal  code  by  throwing  obstacles  in  the  way 
of  its  operation. 

^  It  is  a  melancholy  truth,  that  among  the  variety  of  actions 
which  men  are  daily  liable  to  commit,  no  less  than  a  hundred  and 
sixty  have  been  declared  by  act  of  parliament  to  be  felonies  without 
benefit  of  clergy ;  or,  in  other  words,  to  be  worthy  of  instant  death. 
So  dreadful  a  list,  instead  of  diminishing,  increases  the  number  of 
offenders.  The  injured,  through  compassion,  will  often  forbear  to 
prosecute ;  juries,  through  compassion,  will  sometimes  forget  their 
oaths,  and  either  acquit  the  guilty  or  mitigate  the  nature  of  the 
offense;  and  judges,  through  compassion,  will  respite  one-half  of  the 
convicts,  and  recommend  them  to  the  royal  mercy."  4  Bl.  Com.  18, 
19.  "  The  punishment  of  high  treason  in  general  is  very  solemn 
and  terrible.  1.  That  the  oflfender  be  drawn  to  the  gallows,  and  not 
be  carried  or  walk ;  though  usually  (by  connivance,  at  length  ripened 
by  humanity  into  law)  a  sledge  or  hurdle  is  allowed,  to  preserve  th6 
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offender  from  the  extreme  torment  of  being  dragged  on  the  ground 
or  payemenf    4  Bl.  Corn.  92. 

'Under  a  criminal  code  of  one  hundred  and  sixty  capital  offenses^ 
courts  were  exposed  to  a  temptation^  greater  than  they  were  able  to 
resist,  to  strain  the  law,  and  moderate  its  barbarity  by  the  introduc- 
tion of  anomalies  and  logical  deformities,  in  favorem  vitm,  in  the 
interest  of  humanity.  So  far  did  they  go,  in  overturning  elemen- 
tary doctrine,  that,  on  a  conyict's  application,  they  reversed  the 
judgment  against  him  for  a  mistake  made  in  his  favor.  McKean 
V.  Cutler f  48  N.  H.  370,  375;  Stevens  v.  Commonwealthy  4  Mete  360, 
371 5  Reg.  v.  Hartnett,  Jebb,  0.  0.  302 ;  1  Ben.  &  H.  Ld.  0.  0.,  notej 
Ist  ed.  Whether  a  judgment  of  death  should  be  revei'sed  because 
the  sentence  did  not  require  the  dissection  and  anatomization  of  his 
body  after  execution,  the  twelve  judges  were  equally  divided  in  opin- 
ion ;  but  the  six  who  thought  the  omission  was  not  a  fatal  defect  in 
the  judgment,  came  to  that  conclusion  upon  the  construction  of  a 
particular  statute,  and  not  upon  any  general  principle.  Rex  y. 
Fletcher,  Buss.  &  By.  58.  The  compassion  excited  by  the  severity 
of  English  statutes  is  enough  to  account  for  tlie  strictness  of  some 
of  the  exceptions  of  criminal  pleading  and  evidence  which  have 
been  allowed  to  outlive  the  cause  and  reason  of  their  existence. 
Arbitrary  in  their  nature,  originally  enacted  by  judicial  legislation, 
in  favorem  vitce,  wholly  based  upon  the  sacredness  of  human  life  so 
brutally  violated  by  acts  of  the  British  parliament,  and  specially 
designed  as  a  partial  nullification  of  those  acts,  they  are  of  a  piece 
with  the  illegal  use  of  the  sledge  or  hurdle  "by  connivance,  at 
length  ripened  by  humanity  into  law  ;"  and  they  are,  in  this  State, 
at  the  present  time,  as  much  out  of  place  as  that  British  mode  of 
conveying  traitors  to  the  gallows.  The  influence  of  such  illegal 
exceptions,  coming  at  length  to  stand  for  legal  examples  in  constant 
use,  has  been  felt  beyond  the  practice  in  criminal  cases,  and  has 
engendered  confusion  in  the  body  of  English  law  inherited  by  us. 
Why  they  have  not  ceased  by  operation  of  the  common  law  of  limit- 
ations, cessante  ratione  legia  cessat  ipsa  lexy  and  why  they  are 
adhered  to,  though  not  adapted  to  our  circumstances  {Lisbon  v. 
Lymany  49  N.  H.  553,  582)  may  be  explained  by  the  force  of  tne 
habit  of  following  English  precedent  There  is  no  pretense  that  an 
exclusive  right  to  introduce  such  innovations,  and  forever  prohibit 
the  innovation  of  abandoning  them,  was  vested  in  the  courts  of  for- 
mer times.    It  is  no  departure  from  legal  principle  not  to  continue 
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a  course  that  was  a  mere  nullification  of  the  temporary  law  of  par- 
liament, and  an  nnconstitational  usurpation  that  has  now  lost  even 
its  sole  excuse  of  obedience  to  the  higher  law  of  humanity.  The 
conflict  of  laws  having  ceased,  the  temptation  of  courts  to  nullify  the 
lower  law  which  they  are  sworn  to  enforce  has  passed  away.  And 
however  much  reverence  may  remain  for  ancient  innovations  in 
behalf  of  human  life  under  circumstances  no  longer  existing,  and 
however  strong  may  be  the  inclination  derived  from  that  reverence 
and  firom  habit  to  adhere  to  the  practice  of  excluding  evidence  of 
human  character  furnished  by  experience,  the  extension  of  that 
practice  to  the  rejection  of  experimental  knowledge  of  the  character 
of  inanimate  matter  ought  to  stop. 

4.  Another  cause  of  confusion  is  the  mixture  of  law  and  fact,  and 
the  lack  of  a  distinction,  lucidly  and  emphatically  expressed,  between 
what  is  matter  of  strict  law,  and  what  is  matter  of  judicial  discre- 
tion. Judicial  discretion,  in  its  technical  legal  sense,  is  the  name  of 
the  decision  of  certain  questions  of  fact  by  the  court  Bundy  v. 
Hyde^  50  N.  H.  116,  120.  And  a  close  attention  to  the  difference 
between  fact  and  law,  and  the  difference  between  an  exercise  of 
judicial  discretion  (unfortunately  so  called)  and  a  decision  of  a  ques- 
tion of  law,  will  remove  much  of  the  obscurity  in  which  the  subject 
of  relevancy  of  evidence  has  been  involved. 

*^  The  pleadings  at  common  law  are  composed  of  the  written  allega- 
tions of  the  parties,  terminating  in  a  single  proposition,  distinctly 
affirmed  on  one  side  and  denied  on  the  other,  called  the  issxie.  If  it  is 
a  proposition  of  fact,  it  is  to  be  tried  by  the  jury  upon  the  evidence 
adduced.  And  it  is  an  established  rule,  which  we  state  as  the  piest 
RULE  governing  in  the  production  of  evidence,  that  the  evidence  offered 
must  correspond  with  the  allegationSy  and  be  confined  to  the  poM  in 
issue.  This  rule  supposes  the  allegations  to  be  material  and  necessary.'' 
1  Greenl.  Ev., §  51.  "It  is  not  necessary, however,  that  the  evidence 
should  bear  directly  upon  the  issue.  It  is  admissible  if  it  teiids  to 
prove  the  issue,  or  constitutes  a  link  in  the  chain  of  proof,  although, 
alone,  it  might  not  justify  a  verdict  in  accordance  with  it"  1 
Greenl.  Ev.,  §  51,  a.  "  This  rule  excludes  all  evidence  of  collateral 
factSj  or  those  which  are  incapable  of  affording  any  reasonable  pre- 
sumption or  inference  as  to  the  principal  fact  or  matter  in  dispute ; 
and  the  reason  is,  that  such  evidence  tends  to  draw  away  the  minds 
of  the  jurors  from  the  point  in  issue,  and  to  excite  prejudice,  and 
mislead  them ;  and,  moreover,  the  adverse  party,  having  had  no 
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notice  of  such  a  course  of  evidence,  is  not  prepared  to  rebut  it.  ^ 
*  ♦  This  rule  is  adhered  to,  even  in  the  cross-examination  of  wit- 
nesses,—  the  party  not  being  permitted,  as  will  be  shown  hereafter, 
to  ask  the  witness  a  question  in  regard  to  a  matter  not  relevant  to 
the  issue,  for  the  purpose  of  afterward  contradicting  him.**  1 
Greenl.  Ev.,  §  52.  "  The  reasons  of  this  rule  have  been  already  inti- 
mated. If  it  were  not  so,  the  true  merits  of  the  controversy  might 
be  lost  sight  of  in  the  mass  of  testimony  to  other  points,  in  which 
they  would  be  overwhelmed;  the  attention  of  the  jury  would  be 
wearied  and  distracted;  judicial  investigations  would  become  inter- 
minable; the  expenses  might  be  enormous;  and  the  character  of 
witnesses  might  be  assailed  by  evidence  which  they  could  not  be 
prepared  to  repel.  It  may  be  added,  that  the  evidence  not  being  to 
a  material  point,  the  witness  could  not  be  punished  for  peijury,  if 
it  were  false."  1  Greenl.  Ev.,  §  448.  '*  In  cross-examinations,  how- 
ever, this  rule  is  not  usually  applied  with  the  same  strictness  as  in 
examinations-in-chief;  but,  on  the  contrary,  great  latitude  of 
interrogation  is  sometimes  permitted  by  the  judge,  in  the  exercise 
of  his  discretion.  •  ♦  •  But  it  is  a  well-settled  rule,  that  a  wit- 
ness cannot  be  cross-examined  as  to  any  fad,  which  is  collateral  and 
irrelevant  to  the  issue,  merely  for  the  purpose  of  contradicting  him 
by  other  evidence,  if  he  should  deny  it,  thereby  to  discredit  his  tes- 
timony."   1  Greenl.  Ev.,  §  449. 

Such  an  explanation  of  the  law  as  that  contained  in  these 
extracts  from  Greenleaf  is  less  satisfactory  and  useful  than  it  would 
be  if  the  distinction  between  the  law  and  the  fact  of  the  subject 
were  more  clearly  presented. 

In  State  v.  Knapp,  45  N.  H.  148, 149, 154,  "  There  was  consider- 
able evidence  tending  to  show  that  respondent  was,  at  the  time  of 
the  alleged  rape,  and,  for  the  last  fifteen  years  or  more,  had  been,  a 
man  of  more  than  ordinary  strength.  It  was  in  evidence  that  he 
had  taken  a  barrel  of  flour  up  in  his  hands  before  him  and  carried 
it  several  rods,  and  then  down  several  stairs  or  steps  into  a  cellar; 
also,  that  he  had,  within  a  few  years,  carried  a  barrel  of  sugar  some 
ten  rods  on  his  shoulder,  and  then  set  it  down  on  a  platform;  and 
of  his  putting  one  or  more  Frenchmen  out  of  his  tavern-house  in 
Warren,  and  the  circumstances  under  which  it  was  done.  One  Get- 
chel  testified  that  he  was  present  on  both  occasions,  and  saw  Enapp 
carry  the  barrel  of  flour  and  of  sugar ;  and  he  was  allowed  to  state, 
subject  to  defendant's  exception,  that  Knapp  *  seemed  to  carry  them 
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malj/  One  Glaiier,  a  witnees  for  the  State,  was  allowed  to  etate, 
sabject  to  defendant's  ezceptiony  that  about  fifteen  yean  ago,  he  had 
an  enoonnter  or  contest  with  defendant  at  a  town-meeting  at  the 
meeting-house  in  HaTerhill,  which  he  described,  in  which  Enapp 
OTercame  his  strength  and  pushed  him  (the  witness)  throngh  the 
aisle  of  the  meeting-house.  Witness  also  testified  that  he  had  lifted 
upon  scales  with  others  the  last  fall,  upon  a  trial  of  strength,  and 
stated  the  amount  he  was  able  to  lift  in  that  way.  He  also  testified 
that  he  should  call  Knapp  a  very  actiye  man ;  that  he  had  seen  him 
load  wood  upon  the  cars,  and  had  assisted  him  one  day  in  loading 
three  cars  of  wood.  One  Whicher  was  allowed  to  state,  subject  to 
the  defendant's  exception,  that  he  had  a  scuf9e  with  Knapp  some 
six  or  seven  years  ago,  and  to  describe  it,  in  which  he  said  that 
Knapp  was  too  much  for  him.  Witness  also  stated  his  own  weight 
at  165  or  170  pounds,  and  was  allowed  to  state,  as  tending  to  show 
his  own  strength,  how  much  he  had  lifted  upon  a  trial  of  strength 
with  others,  some  nine  years  ago.  One  Eben  Swain  was  allowed  to 
state,  subject  to  defendant's  exception,  that  one  year  ago  last  fourth 
of  July  there  was  a  scuffle  at  the  house  on  the  top  of  Moosehillock, 
in  which  some  men  were  making  disturbance,  and  that  Enapp, 
being  called  on  by  the  keeper  of  the  house  to  assist  him,  put  one  of 
the  men  engaged  in  making  the  disturbance  out  of  the  house, 
describing  the  man,  and  the  manner  in  which  he  was  put  out." 

The  court,  overruling  these  exceptions,  said,  —  "The  testimony 
of  Glazier  and  others,  as  to  the  exhibitions  of  strength  by  respond- 
ent in  his  encounters  with  others,  we  think  was  admissible.  It  is 
true  that  the  strength  put  forth  on  those  occasions  was  not  capable 
of  exact  measurement,  as  in  the  case  of  raising  a  known  weight ;  but 
it  might,  nevertheless,  afford  better  means  of  judging  of  his  capacity 
of  overcoming  such  resistance  as  the  prosecutrix  might  have  offered, 
especially  when  the  size  and  strength  of  the  persons  with  whom  he 
Btmggled  was  shown.  Of  course,  such  testimony  would  not  show 
respondent's  exact  strength,  but  it  might  tend  legitimately  to  show 
that  he  possessed  ordinary  or  more  than  ordinary  strength ;  and 
the  court  could  not  say  that  to  make  out  either  would  not  be  mate- 
rial. How  far  back  the  parties  should  be  allowed  to  go,  in  the 
introduction  of  such  testimony,  is  within  the  discretion  of  the  ju.lge 
who  tries  the  cause." 

In  the  trial  of  that  case,  the  judge,  in  the  exercise  of  what  is 
called  jndioial  discretion,  allowed  the  parties  to  go  back  fifteen 
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yean;  snd  if  he  had  allowed  them  to  go  back  aixteen  yean, 
or  only  fourteen,  no  question  of  law  would  have  ariflen  as  to 
the  proper  length  of  time.  During  a  period  of  fifteen  yean  in  the 
life  of  an  active  man,  his  exhibitions  of  strength  or  weaknest 
might  famish  several  thousand  issues  that  would  be  coUateral 
in  a  certain  sense.  But  evidence  of  the  defendant's  strength, 
shown  by  experiment,  was  relevant,  and  not  collateral  in  the 
legal  sense,  because,  although  it  might  be  rebutted  by  other  evi- 
dence of  various  kinds,  it  tended  to  show  whether  he  could  commit 
the  crime  of  which  he  was  accused,  and,  therefore,  bore  upon  one 
branch  of  the  question,  whether  it  was  likely  he  had  oommtited  it 
The  general  relevancy  of  that  class  of  evidence  was  matter  of 
law.  But  how  far  back  in  the  history  of  his  life  it  was  advisable  to 
go  for  the  experimental  knowledge  of  his  strength  was  a  question  of 
fact,  to  be  determined  upon  a  variety  of  considerations,  some  of 
which  are  erroneously  given  in  the  books  as  reasons  for  the  exclu- 
sion of  irrelevant  or  collateral  evidence  as  a  matter  of  law.  The 
decision  of  this  question  of  fact  was,  in  the  peculiar  and  technical 
language  of  the  law,  an  exercise  of  judicial  discretion.  ''What  are 
the  boundaries,  as  to  distance  of  time  and  locality,  between  that 
which  may  shed  some  light  upon  the  issue,  and  that  which  is  too 
remote  to  be  useful,^'  must  often  be  a  question  of  fact  for  ''  the  judge 
who  tries  the  cause  to  determine,  under  the  circumstances  of  the 
particular  case,'' ''  and  no  positive  rule  can  be  laid  down  "  for  the 
decision  of  such  a  question.  Oross  v.  Wilkins,  43  N.  H.  332,  334 ; 
Pamarotf  v.  Bailey,  id  118, 125 ;  Kelsea  v.  Fhtcher,  48  id.  282,  284; 
HolyoJce  v.  0.  T,  Bailway,  id.  541,  546. 

When  a  trial  is  likely  to  be  unreasonably  protracted  by  a  great 
number  of  witnesses  impeaching  or  sustaining  the  character  of 
other  witnesses,  the  evil  is  not  remedied  by  any  principle  of  law  pre- 
scribing the  exact  number.  Many  evils  of  tiiat  kind  must  neces- 
sarily be  avoided  by  the  judge  determining,  as  a  matter  of  fact^ 
upon  the  circumstances  of  the  case,  where  the  line  of  reasonableness 
is.  As  to  the  number  of  experiments  or  experiences  on  many  points, 
collateral  in  a  certain  sense,  but  relevant  in  the  legal  sense,  it  is 
impossible  in  the  nature  of  the  case  for  a  limit  to  be  fixed  as  a  mat- 
ter of  law.  But  it  does  not  follow  that  the  law  excludes  all  evidence 
of  which  it  cannot  measure  a  reasonable  quantity. 

In  State  v.  Knapp,  proof  of  the  defendiuifs  si^ngth  exhibited  in 
his  encounten  with  other  people  being  relevant,  evidence  of  the 
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itrmgtli  of  thoee  other  people  was  relevant^  and  was  admitted. 
And^  as  his  strength  ooold  be  shown  by  the  resnlt  of  his  straggles 
with  othen^  as  well  as  by  his  lifting  a  oertain  number  of  pounds,  so 
their  strength  oonld  be  shown  by  the  result  of  their  struggles  with 
others^  and  of  these  others  with  others  still,  and  so  on  indefinitely. 

How  tax  it  would  be  proper  to  go  in  that  direction,  would  be  a 
question  of  fact  Of  whateyer  degree  of  remoteness  such  evidence 
might  be,  it  would  be  theoreticaUy  and  strictly  relevant,  even  if 
praoticaUy  worthless. 

'^  Aiguments  upon  evidence  are  generally  arguments  from  efTects 
to  causes;  and  in  proportion  as  the  number  of  possible  causes  of  a 
given  effect  increases,  the  force  of  the  argument  is  diminished.  It 
is  impossible  to  fix  the  precise  point  at  which  the  argument  becomes 
so  weak  as  not  to  be  worth  noticing.  One  reason  why  little  has 
been  done  toward  fixing  such  a  point  is,  that,  unless  evidence  is 
very  strong,  it  is  not  worth  while  either  to  bring  it  forward,  or 
to  object  to  its  being  given.  Hence,  many  things  are  given  in  evi- 
dence which  might,  perhaps,  be  excluded,  and  many  things  are 
omitted,  which  might,  perhaps,  be  given  in  evidence.''  J.  F.  Stephen's 
Gr.  Law,  307.  Another  reason  why  little  has  been  done  to  fix  such 
a  point  is,  the  mixture  of  law  and  fact,  the  confounding  of  remote- 
ness of  kind  with  remoteness  of  degree,  and  the  want  of  a  broad 
distinction  between  what  can  be  settled  as  a  question  of  law  by  a 
general  rule,  and  what  should  be  settled  as  a  question  of  fact  by  the 
circumstances  of  each  case.    Blandish  v.  Washburn^  21  Pick.  237. 

If,  on  the  question  of  the  defendant's  strength,  in  State  v.  Knappt 
the  State  had  offered  evidence  of  his  having  often  committed,  upon 
various  persons,  the  crime  of  which  he  was  accused,  such  evidence 
would  have  been  quite  as  relevant  in  kind,  quite  as  free  from  the 
objection  of  being  collateral  in  quality,  and  much  more  pertinent 
and  material  in  degree,  than  the  proof  of  his  carrying  a  barrel  of 
flour  or  sugar,  or  putting  Frenchmen  out  of  his  tavern,  or  pushing 
Glazier  through  the  aisle  of  a  meeting-house  at  a  town  meeting,  or 
putting  a  disorderly  man  out  of  a  house  on  the  top  of  Moosehillock 
mountain  on  the  fourth  of  July.  But  if  there  had  been  any  such 
evidence,  it  would  not  have  been  offered,  because  it  is  understood 
that  such  evidence  is  incompetent  It  is  sometimes  erroneouslj 
supposed  that  such  evidence  is  excluded  because  it  is  collateral 
Ihe  true  reason  seems  to  be,  the  exception  (established  by  ancient 
Snglish,  and  adopted  without  due  consideration  by  modem  American 
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mfliorifies),  which  ezolndes  evidence  of  a  prisoner'B  dharaoter  and 
disporition  for  the  commission  of  snch  a  crime  tm  that  alleged  in 
the  indictment  on  which  he  is  being  tried,  and  the  fact  that, 
alfchongh  the  courts^  who  introdiioed  the  exception,  might  tmet 
themselyes  to  weigh  evidence  of  other  crimes,  solely  on  the  question 
of  physvoal  strength,  or  other  question  on  which  it  might  be  com- 
petent, they  would  not  trust  juries.  And  yet  juries  have  been 
trusted  in  such  matters.  StaU  v.  Weniworth^  37  N.  H.  196.  211 
(where  it  is  held  that  the  commission  of  other  crimes  like  the  one 
charged,  showed  that  the  defendants  ^^had  the  strength  and  ability'' 
to  commit  the  crime  alleged  in  the  indictment) ;  J.  F.  Stephen's  Cr. 
Law,  806.  Whether  the  authorities  can  or  cannot  be  reconciled ; 
whether  the  exception,  excluding  relevant  evidence  of  character,  did 
or  did  not  originate  in  the  compassionate  inclination  of  courts  to 
nullify  temporary  statute  provisions  of  capital  punishment  for  one 
hundred  and  sixty  "actions  which  men  are  daily  liable  to  commit;" 
and  whether  the  exception  should  or  should  not  be  extended  from 
the  character  of  men  to  the  character  of  brutes,  or  to  any  case 
where  human  life  is  not  at  stake  {E,  Kingston  v.  TowUy  48  N.  H. 
67,  65 ;  Wilbur  v.  Hubbard,  35  Barb.  303 ;  Scribner  v.  KeUetfy  38 
Barb.  14;  Todd  v.  Rowley,  8  Allen,  51),  it  is  evident  that  the  excep- 
tion, not  being  sufficiently  emphasized  as  an  exception,  and  a  very 
peculiar  one,  has  produced  much  confusion  by  seeming  to  counte- 
nance the  idea  that  the  law  has  an  antipathy  against  experimental 
knowledge  in  general. 

6.  The  very  few  authorities,  tending  to  sustain  the  exclusion 
of  the  fright  of  Fletcher's  horse  in  this  case,  are  based  upon 
the  authority  or  the  reason  of  the  decision  in  OoUins  y.  J9or- 
tester,  6  Gush.  396,  and  two  other  Massachusetts  cases  which 
rest  upon  that  case.  In  this  State  the  weight  of  such  authorities 
is  much  less  than  it  would  be  if  our  general  doctrines  of  the  high- 
way liability  of  towns  were  more  in  'harmony  with  those  of 
Massachusetts  than  they  are.  There  is  unfortunately  such  a 
difference,  that,  on  this  subject,  we  cannot  avail  ourselves  of  the 
great  aid  which  we  derive  from  the  Massachusetts  rei)orts  on  other 
subjects  Perhaps  the  difference  is  decreasing,  but  it  has  been  rery 
marked.  Howard  y.  iV.  Bridgewater,  16  Pick.  189;  Shepardson  y. 
Colerain,  13  Mete.  65;  Sfantony.  Sprifigfield^  12  Allen,  566;  Nason 
V.  Boston,  14  id.  508 ;  Luther  v.  Worcester,  97  Mass.  268 ;  StofU  r. 
UnVbardston,  100  id.  49;   Gilbert  v.  Roxbury,  id.  185;  BilUngz 
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T.  Worcester,  103  i<L.  329;  SUckney  y.  Salem,  3  Allmi,  374;  Bloi^ 
gM  T.  Bosian^  8  id.  297 ;  Hamilton  y.  BoHon,  14riiL  475;  /%  r. 
J/dhani,  98  Maaa.  678 ;  £adm»  y.  RocJoport,  101  i(L  93  ;  iSoM^iiiMhft 
y.  0.  C.  S  if.  R.  a^  105  icL  342 ;  Drake  y.  Loweli,  13.  Mete.  292 ; 
HiMn  y.  Zowtf/i  13  Gray,  59;  Dag  y.  Milford,  5  Alleii,  98;  t/biMv 
T.  BosioUf  104  Ma8&  75. 

So  different  are  the  yiews  pieyailing  in  the  two  States,  that,  ia 
Bnoh  cases  as  the  present,  it  is  held  in  Maasachnsetts  that  an  objeet 
in  a  highway  ontside  of  the  trayeled  path,  likely  to  frighten  horses, 
is  not,  on  that  acoount,  a  defect  KeUh  y.  Bastotif  2  Allen,  552; 
£ingsbury  y.  Dedham^  13  id.  186 ;  Harton  y.  Taunton,  97  Maes. 
2G6 ;  Obok  y.  Gharleeiawn,  98  id.  80. 

The  three  Massachnsetts  cases,  cited  to  sustain  the  ruling  in  this 
case,  mnst  be  considered  in  connection  with  other  Massachusetts 
decisions  which  hold  that,  on  the  question  whether  the  town  conld 
haye  remoyed  certain  ice  from  a  sidewalk  by  the  use  of  reaaonabls 
means,  the  plaintiff  may  show  that,  in  the  vicinity,  ice  had  been 
removed  from  the  sidewalk  with  a  shovel  {Shea  v.  LoweO,  8  AAleaXf 
136),  and  that  the  town  may  show  that  other  roads  were  like  the 
road  comphiined  of  ^^as  bearing  upon  the  question  of  ordinary 
care"  {Raymond  v,  Lowdl,  6  Cush.  524,  581;  Paekard  y.  New 
Bedford,  9  Allen,  200),  but  not  as  bearing  on  the  question  whether 
the  road  complained  of  was  safe  and  convenient.  Kidder  y*  Dut^ 
etable,  11  Gray,  342. 

A  consideration,  substantially  disposing  of  the  very  few  aathori*^ 
ties  that  haye  any  considerable  tendency  to  sustain  the  ruling-  in 
this  case,  is,  that  CoUina  y.  Dorchester,  on  which  the  odiers  un 
based,  is  no  anthority  for  the  exceptional  doctrine  it  has  been  sup* 
posed  to  establish.  That  case  being  no  foundation  for  the  others, 
and  they  having  no  other  foundation,  they  all  fall  together:  In 
that  case,  '*  the  highway  in  question  passed  through  a.  marsh,  and 
was  made  smooth  and  passable  for  the  width  of  at  least  thirty-one 
feet ;  and,  on  each  side,  at  the  edge  of  and  along  the  road,  thers 
was  a  row  of  posts  about  six  feet  apart,  extending  on  each  side  for 
twenty  rods  or  more,  which  had  been  standing  for  many  yearn 
The  plaintiff  drove  his  chaise  against  one  of  the  posts,  so  that  one 
wheel  passed  outside  of  and  locked  upon  the  post ;  and  this  acci* 
dent  was  the  occasion  of  the  injury  complained  ofl  It  appeared 
that  two  or  three  of  the  posts,  at  about  the  place  where  the  accident 
ocoorred,  were  broken  down  or  removed.    The  alleged  defect  was 
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the  want  of  a  railing  at  the  place  where  the  acioident  occurreid. 
♦  ♦  ♦  The  plaintiff  ♦  ♦  ♦  proposed  to  prove  by  one 
Sprague,  tbat»  before  the  happening  of  the  accident  complained  o( 
the  witness  was  riding  orer  the  same  road,  at  or  near  the  same 
place,  and  nnder  similar  circumstances,  and  that  an  accident  similar 
to  the  one  in  question  then  occurred,  which  was  caused  by  the  same 
alleged  defect,  and  without  any  neglect  or  fault  on  the  part  of  the 
witness."  The  judge  ruled  that  this  eyidence  was  not  competent 
^  for  the  purpose  of  proving  the  way  defective."  The  whole  of  the 
decision  of  the  question  raised  by  that  ruling  was  this:  ''The  tes- 
timony of  Sprague,  that  he,  before  the  injury  complained  of  by 
the  plaintiff,  received  a  similar  injury,  at  or  near  the  same  place, 
without  any  negligence  on  his  part,  was  not  competent  for  the  pur- 
pose of  proving  that  the  road  was  defective  at  the  time  and  in  the 
place  of  the  plaintiff 's  injury.  It  was  testimony  concerning  collat- 
eral facts,  which  furnished  no  legal  presumption  as  to  the  principal 
&ct8  in  dispute,  and  which  the  defendants  were  nofc  bound  to  be 
prepared  to  meet  Standish  v.  Washhurtiy  21  Pick.  237 ;  2  Stark. 
Ev.  381,  ei  seq. ;  1  Oreenl.  on  Ev^  §§  52, 448.  Even  a  judgment  re- 
covered by  Sprague  against  the  defendants  for  damages  sustained 
by  him  by  reason  of  a  defect  in  the  road,  would  not  be  admissible 
in  evidence  in  favor  of  the  plaintiff." 

In  that  case,  a  sufficient  railing  on  the  posts  would  have  pre- 
vented the  plaintiff 's  wheel  going  outside  of  the  post  with  which 
his  carriage  came  in  contact.  The  question  was,  whether,  in  the 
undisputed  condition  of  the  road,  the  absence  of  such  a  railing, 
exposing  travelers  to  the  danger  of  their  wheels  going  outside  of 
and  locking  upon  the  posts,  was  a  defect.  No  experiment  or  experi- 
ence of  the  plaintiff,  or  Sprague,  or  any  one  else,  was  necessary  to 
show  that  the  posts  were  capable  of  being  run  against.  It  does  not 
appear  that  any  such  experiment  or  experience  would  assist  the 
judgment  of  the  jury  on  the  question  whether,  in  the  undisputed 
condition  of  the  road,  the  posts  were  likely  to  be  run  against.  Such 
a  case  is  no  authority  for  holding  that  the  disputed  horse-frighten- 
ing capacity  of  a  certain  pile  of  lumber  cannot  be  shown  by 
experience. 

In  Aldrich  v.  Pelhaniy  1  Gray,  510,  it  was  held  that  the  case  could 
not  be  distinguished  from  GoUins  v.  Dor  Chester ^  and  that  conse- 
quently the  disputed  width  of  a  road  could  not  be  shown  by  a 
measurement  of  it  made  with  carriages,  although  it  ^ight  be  shown 
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by  flome  other  kind  of  meafinrement.  In  Kidder  t.  Dunstable^  11 
Qnjf  342,  it  was  held,  as  a  point  settled  by  CoUins  v.  Dorchester 
and  Aldrich  y.  Pelhamf  that  the  disputed  width  of  a  path  oould 
not  be  shown  by  a  measurement  of  it  made  with  sleighs. 

In  Collins  t.  Dorchesierf  an  experiment  was  not  neoessary  to 
prove  an  undisputed  fact  In  Aldrich  t.  Pelham  and  Kidder  y. 
Dunstable  it  was  considered  settled  by  CoUins  y.  Dorchester  that  a 
disputed  fiict  could  not  be  proyed  by  experiment.  In  this  yiew  of 
the  unsound  foundation  of  authorities  tending  to  sustain  the  ml* 
ing  in  this  case,  they  cannot  be  regarded  as  of  great  weight 

In  an  action  on  a  note  alleged  to  haye  been  giyen  for  money 
loaned,  the  defense  being  that  the  note  is  a  forgery  and  the  loan  a 
fiction,  eyidence  tending  to  show  the  payee's  want  of  means  to  make 
the  loan,  and  eyidence  tending  to  show  that  the  payer  was  a  bor- 
rower of  money,  is  admissible.  Wiggin  y.  Plumery  31  N.  H.  251, 
255,  268,  269,  270;  DemeriU  y.  Miles,  22  id.  523,  528;  Angier  y. 
Ash,  26  id.  99, 110.  On  the  question,  what  price  A  agreed,  by  an 
express  yerbal  contract,  to  pay  B  for  drawing  certain  lumber  over  a 
particular  route,  the  prices  paid  by  other  people  to  other  people  for 
similar  seryices  are  admissible,  as  bearing  upon  the  probabilities  of 
the  case.  Swain  y.  Cheney ,  41 N.  H.  232.  On  the  question,  whether 
a  building  was  set  on  fire  by  sparks  from  particular  locomotiye 
engines,  eyidence  that  sparks  were  thrown  from  other  engines  may 
be  competent  Boffce  y.  Cheshire  Railroad^  43  N.  H.  627.  A  sur- 
geon undertakes  to  treat  his  patients  with  a  reasonable  degree  of 
skill,  and  in  an  action  against  him  for  malpractice,  upon  the  question 
of  skillful  or  unskillful  treatment,  eyidence  is  admissible  to  show 
what  degree  of  skill  he  was  possessed  of —  in  other  words,  to  show 
his  surgical  ability.  Leighton  v.  Sargent^  27  N.  H.  460.  At  the 
second  trial  of  that  case,  '^  The  defendant  proposed  to  offer  evidence 
of  surgical  cases  treated  by  him  as  showing  his  skilL  But  these 
cases  haying  occurred  a  little  more  than  two  years  after  the  time  of 
the  treatment  of  the  plaintiff's  case,  and  eight  or  ten  months  after 
the  commencement  of  this  suit,  the  court,  therefore,  rejected  the 
eyidence.** 

Upon  an  exception  taken  to  the  exclusion  of  that  eyidence,  the 
decision  was  this  :  ''The  eyidence  proposed  to  be  giyen  of  cases  in 
surgery  actually  treated  by  the  defendant,  as  showing  his  skill,  was 
properly  rejected.  The  cases  occurred  two  years  after  the  case  in 
question,  and,  eyen  if  he  were  then  as  skillful  as  the  rule  of  law 
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requiresy  it  would  not  legitimately  show  that  he  was  so  skilled 
at  the  date  of  the  act  oomplaiiied  of  in  tiiis  case.  Skill,  possessed 
two  years  subsequently  to  the  time  of  the  act  complained  of,  does 
not  presuppose  a  like  degree  of  skill  at  its  date."  The  question  of 
admitting  the  eyidenoe  turned  on  the  point  of  time,  and  was  a  ques- 
tion of  faot 

We  have  carefhlly  examined  such  authorities  as  our  attention  has 
been  called  to,  some  of  the  most  important  of  which  are  Hubbard  r* 
Concord,  35  N.  H.  52  (where  eyidence  of  other  people  slipping  on 
the  ice  complained  of,  was,  on  the  authority  of  Collins  v.  Dorchester, 
and  AldricJiy.  Pelham,  held  incompetent  by  one  of  the  two  judges 
sitting  in  the  case,  the  judge  who  delivered  the  judgment  yielding 
his  own  opinion  to  avoid  the  consequence  of  an  equal  division,  and 
in  deference  to  his  senior  associate  by  whom  the  point  was  not 
thoroughly  examined,  and  where  their  attention  was  chiefly  occu- 
pied by  '*  other  more  important  question  ") ;  Hubbard  y.A.di  K.R. 
Co^  39  Me.  506 ;  Hill  r.P.diR.R  Co.,  55  id«  438 ;  ^ent  v.  Lincoln, 
32  Vt  591 ;  Walker  v.  Wesifield,  39  id.  246 ;  House  v.  Metcalf,  27 
Oonn.  631 ;  Bailey  v.  Trumbull,  81  id.  581,  584;  Calkins  v.  Hart- 
ford,  33  id.  57 ;  Crafter  v.  The  M.  S.  Co.,  L.  R.,  1 0.  P.  303 ;  Slierman 
V.  Kortright,  52  Barb.  267 ;  T.  H.  Association  v.  Giles,  33  N.  J.  260 ; 
and  have  come  to  the  conclusion  that,  in  this  case,  the  exclusion  of 
the  evidence  on  the  ground  of  its  incompetency  as  a  matter  of  law, 
cannot  be  sustained. 

Verdict  set  aside. 


MoDUFFBB  T.  ThB  PoBTLAKD  &  BOOHESTBB  BaILBOAB. 

(UM.H.4801) 

Oommen  carrier  ^'dieerifninoHon  in  earrioffe  of  flrei^ht — aeUenJbr. 

When  an  action  was  l>rought  against  a  railroad  company  for  aa  alleged 
w^OBt  diflcrimlnation  in  faTor  of  an  exprew  company,  by  affording  better 
and  extra  facilities  to  it  for  transportation  than  to  the  plaintiff,  and  the 
defendant  demnrred — Held,  that  an  action  would  lie  for  damage  caused  by 
such  discrimination ;  and  also,  held,  that  though  the  unreasonable  prefe^ 
ence  was  practiced  in  another  State,  if  in  violation  of  the  law  thereof,  the 
action  would  still  lie.    (See  noU,  p,  87.) 
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Oasx  bj  Daniel  McDnffee  against  The  Portland  &  Bochester  B. 
R.,  for  not  famishing  to  the  plaintiff,  for  his  express  business,  on  its 
line  betveen  Bochester,  N.  H^  and  Portland,  Me.,  reasonably  equal 
torms,  &cilitie8  and  acconnnodations  to  those  granted  and  allowed 
by  the  company  to  the  Eastern  Ex.  Co. 

The  defendants  interposed  a  demurrer  to  plaintiff's  declaration. 

Sanborn  <£  SmaU,  for  defendants. 

WcTcester  di  Oaffney  and  Mr.  Frank  Holism  for  plaintiff 

Dob,  J.  L  A  common  carrier  is  a  public  carrier.  He  engages  in  a 
public  employment,  takes  upon  himself  a  publig  duty,  and  exercises 
a  sort  of  public  office.  Sandford  v.  R,  Co.,  24  Penn.  St.  378, 381 ;  N. 
J.  S,  JV.  Co.  T.  Merchanti^  Bank,  6  How.  344,  382 ;  Shelden  v.  Bob- 
insofiy  7  N.  H.  157,  163, 164;  Gray  v.  Jackson,  51  id.  9, 10;  AnseS 
T.  Waierhouse,  2  Chitty,  1,  4 ;  Hollister  v.  Nowlen,  19  WenJ.  234, 
239.  He  is  under  a  legal  obligation ;  others  have  a  corresponding 
legal  right.  His  duty  being  public,  the  correlative  right  is  public. 
The  public  right  is  a  common  right,  and  a  common  right  signifies 
a  reasonably  equal  right.  ''There  are  certain  coses,  in  which,  if 
individuals  dedicate  their  personal  services,  or  the  temporary  use  of 
their  property,  to  the  public,  the  law  will  impose  certain  duties 
upon  them,  and  regulate  their  proceedings  to  a  certain  extent. 
Thus,  a  common  carrier  is  bound  by  law,  if  ho  have  conveniences 
for  the  purpose,  to  carry  for  a  reasonable  compensation."  Olcott  v« 
Banfilly  4  N.  H.  537,  646.  •*  He  [the  common  carrier]  holds  a  sort 
of  official  relation  to  the  public.  He  is  bound  to  carry  at  reasonable 
rates  such  commodities  as  are  in  his  line  of  business,  for  all  persons 
who  offer  them,  as  early  as  his  means  will  allow.  He  cannot  refuse 
to  carry  a  proper  article,  tendered  to  him  at  a  suitable  time  and 
place,  on  the  offer  of  the  usual  reasonable  compensation.  Story  on 
Bailments,  §  608;  Riley  y.  Horne,  5  Bing.  217,  224;  Bennett  v. 
Button,  10  N.  H.  486.  When  he  undertakes  the  business  of  a  com- 
mon carrier,  he  assumes  this  relation  to  the  public,  and  he  is  not  at 
liberty  to  decline  the  duties  and  responsibilities  of  his  place,  as  they 
are  defined  and  fixed  by  law.**  Moses  v.  B.d  M.R  R.,  24  N".  H.  71, 
88,  89.  On  this  ground,  it  was  held,  in  that  case,  that  a  common 
carrier  could  Act,  by  a  public  notice,  discharge  himself  from  the 
legal  responsibility  pertaining  to  his  office,  or  from  performing  hia 
public  duty  in  the  way  and  on  the  terms  prescribed  by  law. 

Vol.  XIIL  — 10 
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^  The  rery  definition  of  a  oommon  carrier  ezclndes  the  idea  of  the 
right  to  grant  monopoliee,  or  to  give  special  and  unequal  prefer- 
ences. It  implies  indifference  as  to  whom  they  may  serve,  and  an 
equal  readiness  to  serve  all  who  may  apply,  and  in  the  order  of 
their  application/'  N.  E.  ExpreM  Co.  v.  M.  C.  R.  R.  Co^  57  Me. 
188, 196.  A  common  carrier  of  passengers  cannot  exercise  an  unrea- 
sonable discrimination  in  carrying  one  and  refusing  to  carry  another. 
Bennett  v.  Dutton,  10  N.  H.  481.  A  common  carrier  of  freight 
cannot  exercise  an  unreasonable  discrimination  in  carrying  for  one 
and  refusing  to  carry  for  another.  He  may  be  a  common  carrier  of 
one  kind  of  property,  and  not  of  another ;  but,  as  to  goods  of  which 
he  is  a  common  carrier,  he  cannot  discriminate  unreasonably  against 
any  individual  in  the  performance  of  the  public  duty  which  he 
assumed  when  he  engaged  in  the  occupation  of  carrying  for  all. 
His  service  would  not  be  public,  if,  out  of  the  persons  and  things  in 
his  line  of  business,  he  could  arbitrarily  select  whom  and  what  he 
would  carry.  Such  a  power  of  arbitrary  selection  would  destroy  the 
public  character  of  his  employment,  and  the  rights  which  the  pub- 
lic acquired  when  he  volunteered  in  the  public  service  of  common- 
carrier  transportation.  With  such  a  power,  he  would  be  a  carrier, 
— a  special,  private  carrier,  but  not  a  common,  public  one.  From  the 
public  service  —  which  he  entered  of  his  own  accord — he  may  re- 
tire, ceasing  to  be  a  common  carrier,  with  or  without  the  public 
consent,  according  to  the  law  applicable  to  his  case ;  but,  as  long 
as  he  remains  in  the  service,  he  must  perform  the  duties  appertain- 
ing to  it.  The  remedies  for  neglect  or  violation  of  duty  in  the 
civil  service  of  the  State  are  not  the  same  as  in  the  military  service; 
but  the  public  rights  of  having  the  duties  of  each  performed  are 
much  the  same,  and,  in  the  department  now  under  consideration, 
ample  remedies  are  not  wanting.  The  right  to  the  transportation 
service  of  a  common  carrier  is  a  common  as  well  as  a  public  right, 
belonging  to  every  individual  as  well  as  to  the  State.  A  right  of 
conveyance,  unreasonably  and  injuriously  preferred  and  exclnsivci 
and  made  so  by  a  special  contract  of  the  common  carrier,  is  not  the 
common,  public  right,  but  a  violation  of  it  And  when  an  indi- 
vidual is  specially  injured  by  such  a  violation  of  the  common  right 
which  he  is  entitled  to  enjoy,  he  may  have  redress  in  an  action  at 
common  law.  The  common  carrier  has  no  cause  to  complain  of 
his  legal  responsibility.  It  was  for  him  to  consider. as  well  the  duty 
as  the  profit  of  being  a  public  servant,  before  embarking  in  that 
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business.  The  profit  could  not  be  considered  without  taking  the 
duty  into  account^  for  the  rightful  profit  is  the  balance  of  compen- 
ntion  left  after  paying  the  expenses  of  performing  the  duty.  And 
he  knew  beforehand,  or  ought  to  have  known,  that,  if  no  profit 
should  accrue,  the  performance  of  the  duty  would  be  none  the  less 
obligatory  until  he  should  be  discharged  from  the  public  service 
Taylor  v.  Railway^  48  N.  H.  804,  817.  The  chances  of  profit  and 
loss  are  his  risks,  being  necessary  incidents  of  his  adventure,  and 
for  him  to  judge  of  before  devoting  his  time,  labor,  care,  skill  and 
capital  to  the  service  of  the  couniy.  Profitable  or  unprofitable,  his 
condition  is  that  of  one  held  to  service,  having,  by  his  own  act,  of 
his  own  free  will,  submitted  himself  to  that  condition,  and  not  hav- 
ing liberated  himself,  nor  been  released,  from  it 

A  common  carrier  cannot  directly  exercise  unreasonable  disorim* 
ination  as  to  whom  and  what  he  will  carry.  On  what  legal  ground 
can  he  exercise  such  discrimination  indirectly  ?  He  cannot,  with- 
out good  reason,  while  carrying  A,  unconditionally  refuse  to  cany 
B.  On  what  legal  ground  can  he,  without  good  reason,  while 
providing  agreeable  terms,  facilities  and  accommodations  for  the 
conveyance  of  A  and  his  goods,  provide  such  disagreeable  ones  for 
B  that  he  is  practically  compelled  to  stay  at  home  with  his  goods, 
deprived  of  his  share  of  the  common  right  of  transportation? 
What  legal  principle,  guarantying  the  common  right  against  direct 
attack,  sanctions  its  destruction  by  a  circuitous  invasion  ?  As  no 
one  can  infringe  the  common  right  of  travel  and  commercial  inter- 
course over  a  public  highway,  on  land  or  water,  by  making  the 
way  absolutely  impassable,  or  rendering  its  passage  unreasonably 
unpleasant,  unhealthy  or  unprofitable,  so  a  common  carrier  cannot 
infringe  the  common  right  of  common  carriage,  either  by  unreason- 
ably refusing  to  carry  one  or  all,  for  one  or  for  all,  or  by  imposing 
unreasonably  unequal  terms,  facilities  or  accommodations  which 
would  practically  amount  to  an  embargo  upon  the  travel  or  traffic 
of  some  disfavored  individual.  And,  as  all  common  carriers  com- 
bined cannot,  directly  or  indirectly,  destroy  or  interrupt  the  com- 
mon right  by  stopping  their  branch  of  the  public  service  while  they 
remain  in  that  serrice,  so  neither  all  of  them  together,  nor  one  alone, 
can,  directly  or  indirectly,  deprive  any  individual  of  his  lawful 
enjoyment  of  the  common  right  Equality,  in  the  sense  of  freedom 
from  unreasonable  discrimination,  being  of  the  very  substance  of 
the  common  right,  an  individual  is  deprived  of  his  lawfa'  enjoy- 
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meiit  of  the  oommon  righfc  when  he  is  sabjeoted  to  unreaaonabla 
and  injarioufl  discrimination  in  respect  to  tenns,  faoilities  or  acoom- 
modations.  That  is  not»  in  the  ordinary  legal  sense,  a  pubhc  high* 
way,  in  which  one  man  is  unreasonably  privileged  to  nse  a  oonreni- 
ent  path,  and  another  is  unreasonably  restricted  to  the  gutter; 
and  that  is  not  a  public  serncd  of  common  carriage,  in  which  one 
enjoys  an  unreasonable  preference  or  advantage,  and  another  suffers 
an  unreasonable  prejudice  or  disadvantage.  A  denial  of  the  entire 
right  of  service  by  a  refusal  to  cany  diflers;,  if  at  all,  in  degree  only^ 
and  the  amount  of  damage  done,  and  not  in  the  essential  legal 
character  of  the  act»  fh)m  a  denial  of  the  ri^t  in  part  by  an  unrea* 
sonable  discrimination  in  terms,  facilities  or  accommodations. 
Whether  the  denial  is  general  by  refusing  to  furnish  any  trans- 
portation whatever,  or  special  by  refusing  to  carry  one  person  or  his 
goods ;  whether  it  is  direct  by  expressly  refusing  to  carry,  or  indi- 
1*601  by  imposing  such  unreasonable  terms,  facilities  or  accommo* 
dations  as  render  carriage  undesirable;  whether  unreasonableness 
of  terms,  facilities  or  accommodations  operate  as  a  total  or  a  partial 
denial  of  the  right;  and  whether  the  unreasonableness  is  in  the 
intrinaic,  individual  nature  of  the  terms,  facilities  or  accommoda- 
tions, or  in  their  discriminating,  collective  and  comparative  character 
—  the  fight  denied  is  one  and  the  same  common  right,  which  would 
not  be  a  right  if  it  could  be  rightly  denied,  and  would  not  be  com- 
mon, in  the  legal  sense,  if  it  could  be  legally  subjected  to  unreason- 
able discrimination,  and  parceled  out  among  men  in  unreasonably 
superior  and  inferior  grades  at  the  behest  of  the  servant  from  whom 
the  service  is  due. 

The  commonness  of  the  right  necessarily  implies  an  equality  of 
right,  in  the  sense  dt  freedom  from  unreasonable  discrimination ; 
and  any  practical  invasion  of  the  common  right  by  an  unreasonable 
discrimination  practiced  by  a  carrier  held  to  the  cofnmon  service, 
is  insubordination  and  mutiny,  for  which  he  is  liable,  to  the  extent 
of  the  damage  inflicted,  in  an  action  of  case  at  common  law.  The 
question  of  reasonableness  of  price  may  be  something  more  than  the 
question  of  actual  cost  and  value  of  service.  If  the  actual  value  of 
certain  transportation  of  100  barrels  of  flour,  affording  a  reasonable 
profit  to  the  carrier,  is  SlOO ;  if,  all  the  circumstances  that  ought  to 
be  considered  being  taken  into  account,  that  sum  is  the  price  which 
ought  to  be  charged  for  that  particular  service ;  and  if  the  carrier 
charges  everybody  that  price  for  that  service,  there  is  no  encroach* 
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tuent  on  the  common  right.  But  if,  for  that  servioe,  tiie  oarrier 
charges  one  flour  merchant  tlOO,  and  another  (50,  the  common 
right  is  as  manitesQj  Tiolated  as  if  the  latter  were  charged  tlOO 
sad  the  former  4;200.  What  kind  of  a  common  right  of  carriage 
would  that  be  which  the  carrier  could  so  administer  as  to  unreason- 
ably, ci^riciously,  and  despotically  enrich  one  man  and  ruin 
another?  If  the  service  or  price  is  unreasonable  and  injurious, 
the  unreasonableness  is  equally  actionable,  whether  it  is  in  inequal- 
ity, or  in  some  other  juurticular.  A  service  or  price  that  would 
otherwise  be  reasonable,  may  be  made  unreasonable  by  an  unreason- 
able discrimination,  because  such  a  discrimination  is  a  violation  of 
the  common  right.  There  might  be  cases  where  persons  complain- 
ing of  such  a  violation  would  have  no  cause  of  action,  because  they 
would  not  be  injured.  There  might  be  cases  where  the  discrimina- 
tion would  be  injurious:  in  such  cases  it  would  be  actionable. 
There  might  be  cases  where  the  remedy  by  civil  suit  for  damages  at 
common  law  would  be  practically  ineffectual  on  account  of  the  dif- 
ficulty of  proving  large  damages,  or  the  incompetence  of  a  multi- 
plicity of  such  suits  to  abate  a  continued  grievance,  or  for  other 
reasons ;  in  such  cases  there  would  be  a  plain  and  adequate  remedy, 
where  there  ought  to  be  one,  by  the  re-enforcing  operation  of  an 
injunction,  or  by  indictment,  information,  or  other  common^ 
familiar,  and  appropriate  course  of  law. 

The  common  and  equal  right  is  to  reasonable  transportation  ser- 
vice for  a  reasonable  compensation.  Neither  the  service  nor  the 
price  is  necessarily  unreasonable  because  it  is  unequal,  in  a  certain 
narrow,  strict,  and  literal  sense  ;  but  that  is  not  a  reasonable  ser- 
vice, or  a  reasonable  price,  which  is  unreasonably  unequal.  The 
question  is  not  merely  whether  the  service  or  price  is  absolutely 
unequal,  in  the  narrowest  sense,  but  also  whether  the  inequality  is 
unreasonable  and  injurious.  There  may  be  acts  of  charity  ;  there 
may  be  different  prioes  for  different  kinds  or  amounts  of  service ; 
there  may  be  many  differences  of  price  and  service,  entirely  con- 
sistent with  the  general  principle  of  reasonable  equality  which  dis- 
tinguishes the  duty  of  a  common  carrier,  in  the  legal  sense,  from 
the  duty  of  a  carrier  who  is  not  a  common  one  in  that  sense.  A 
certain  inequality  of  terms,  facilities,  or  accommodations  may  be 
reasonable,  and  required  by  the  doctrine  of  reasonableness,  and, 
therefore,  not  an  infringement  of  the  common  right  It  may  be  th« 
duty  of  a  common  oarrier  of  passengers  to  carry  under  discriminat- 
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ing  restriotions,  or  to  refoBe  to  cariy  those  who,  by  reason  of  thair 
phjuoal  or  mental  condition,  woold  injare,  endrnger,  distorby  or 
annoy  other  passeDgers;  and  an  analogous  rule  may  be  applicable  to 
the  common  carriage  of  goods.  Healthy  passengers  in  a  palatial 
oar  would  not  be  provided  with  reasonable  accommodations,  if  they 
were  there  unreasonably  and  negligently  exposed,  by  the  carrier,  to 
the  society  of  small-pox  patients.  Sober,  quiet,  moral,  and  sensitive 
travelers  may  have  cause  to  complain  of  their  accommodations,  if 
they  are  unreasonably  exposed  to  the  companionship  of  unrestrained^ 
intoxicated,  noisy,  profiEUie,  and  abusive  passengers,  who  may  enjoy 
the  discomfort  they  cast  upon  others.  In  one  sense,  both  classesi 
carried  together,  might  be  provided  with  equal  accommodations;  in 
another  sense,  they  would  not.  The  feelings  not  corporal,  and  the 
decencies  of  progressive  civilization,  as  well  as  physical  life,  health, 
and  comfort,  are  entitled  to  reasonable  accommodations.  2  QreenL 
Ev.,  §  222  a  ;  Bmneii  v.  Dutton,  10  N.  H.  481,  486.  Mental  and 
moral  sensibilities,  unreasonably  wounded,  may  be  an  actual  cause 
of  suffering,  as  plain  as  a  broken  limb ;  and,  if  the  injury  is  caused 
by  unreasonableness  of  facilities  or  accommodations  (which  is 
synonymous  with  unreasonableness  of  service),  it  may  be  as  plain  a 
legal  cause  of  action  as  any  bodily  hurt,  commercial  inconvenience, 
or  pecuniary  loss.  To  allow  one  passenger  to  be  made  uncomforta- 
ble by  another  committing  an  outrage,  without  physical  violence, 
against  the  ordinary  proprieties  of  life  and  the  common  sentiments 
of  mankind,  may  be  as  clear  a  violation  of  the  common  right  and 
as  clear  an  actionable  neglect  of  a  common  carrier's  duty,  as  to  per- 
mit one  to  occupy  two  seats  while  another  stands  in  the  aisle. 
Although  reasonableness  of  service  or  price  may  require  a  reasona- 
ble discrimination,  it  does  not  tolerate  an  unreasonable  one  ;  and 
the  law  does  not  require  a  court  or  jury  to  waste  time  in  a  useless 
investigation  of  the  question  whether  a  proved  injurious  unreason- 
ableness of  service  or  price  was  in  its  intrinsic  or  in  its  discriminat- 
ing quality.  The  main  question  is,  not  whether  the  unreasonableness 
was  in  this  or  in  that,  but  whether  there  was  unreasonableness,  and 
whether  it  was  injurious  to  the  plaintiff. 

This  question  may  be  made  unnecessarily  difficult  by  an  indefi- 
niteness,  confusion,  and  obscurity  of  ideas  that  may  arise  when  the 
public  duty  of  a  common  carrier,  and  the  correlative  common  right 
to  his  reasonable  service  for  a  reasonable  price,  are  not  clearly  and 
broadly  distinguished  from  a  matter  of  private  charity.    If  A 
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reodyeSy  as  a  charitj^  transportation  serrice  without  price,  or  for  loss 
than  a  reasonable  prioe,  from  B,  who  is  a  common  carrieri  A  does 
not  reoeive  it  as  his  enjoyment  of  the  common  right ;  B  does  not 
give  it  as  a  performance  of  his  public  duty ;  0,  who  is  required  to 
pay  a  reasonable  pried  for  a  reasonable  service,  is  not  injured ;  and 
the  public,  supplied  with  reasonable  facilities  and  accommodations 
on  reasonable  terms,  cannot  complain  that  B  is  violating  his  public 
duty.  There  is,  in  such  a  case,  no  discrimination,  reasonable  or 
unreasonable,  in  that  reasonable  service  for  a  reasonable  price  which 
is  the  common  right  A  person  who  is  a  common  carrier  may 
devote  to  the  needy,  in  any  necessary  form  of  relief,  all  the  reasona- 
ble profits  of  his  business.  He  has  the  same  right  that  any  one  else 
has  to  give  money  or  goods  or  transportation  to  the  poor.  But  it  is 
neither  his  legal  duty  to  be  charitable  at  his  own  expense,  nor  his 
legal  right  to  be  charitable  at  the  expense  of  those  whose  servant  he 
is.  If  his  reasonable  compensation  for  certain  carriage  is  SlOO,  and 
his  just  profit,  not  needed  in  his  business,  is  one-tenth  of  that  sum, 
he  has  110  which  he  may  legally  use  for  feeding  the  hungry,  cloth- 
ing the  naked,  or  carrying  those  in  poverty,  to  whom  transportation 
is  one  of  the  necessaries  of  life,  and  who  suffer  for  lack  of  it  But 
if  he  charges  the  tlO  to  those  who  pay  him  for  their  transportation, 
if  he  charges  them  tllO  for  tlOO  worth  of  service,  he  is  not  benevo* 
lent  himself,  but  he  is  undertaking  to  compel  those  to  be  benevolent 
who  are  entitled  to  his  service ;  he  is  violating  the  common  right  of 
reasonable  terms,  which  cannot  be  increased  by  compulsory  contri- 
butions for  any  charitable  purpose.  So,  if  he  carries  one  or  many 
for  half  the  reasonable  price,  and  reimburse  himself  by  charging 
others  more  than  the  reasonable  price,  he  is  illegally  administering, 
not  his  own,  but  other  people's  charity.  And  when  he  attempts  to 
justify  an  instance  of  apparent  discrimination  on  the  ground  of 
charity,  it  may  be  necessary  to  ascertain  whose  charity  was  dis- 
pensed— whether  it  was  his,  or  one  forced  by  him  from  others, 
including  the  party  complaining  of  it  But  it  will  not  be  necessary 
to  consider  this  point  further,  until  there  is  some  reason  to  believe 
that  what  the  plaintiff  complains  of  is  defended  as  an  act  of 
disinterested  benevolence  performed  by  the  railroad  at  its  own 
expense. 

In  Garfon  v.  B.  <£  JB.  R.  Co.y  1  B.  &  S.  112, 154,  165,  when  it  was 
not  found  that  any  unreasonable  inequality  had  been  made  by  the 
defendants  to  the  detriment  of  the  plaintiffs,  it  was  held  that  a  reas- 
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enable  price  paid  bj  them  was  not  made  onreaeonable  by  a  lew  priaa 
paid  by  others  —  a  proposition  snfBoiently  plain,  and  expressed  by 
OBOHFTOKy  J.9  in  another  form,  when  he  said  to  the  plaintiffs'  coun- 
sel daring  the  argument  of  that  case:  **  The  charging  another  per- 
son too  little  is  not  charging  you  too  much/'  The  proposition  taices 
it  for  granted  that  it  has  been  settled  that  the  price  paid  by  the 
party  complaining  was  reasonable — a  conclusion  that  settles  the 
whole  controversy  as  to  that  price.  But  before  that  conclu- 
sion is  reached,  it  may  be  necessary  to  determine  whether  the 
receipt  of  a  less  price  from  another  person  was  a  matter  of  charity, 
or  an  unreasonable  discrimination  and  a  violation  of  the  common 
right  Charging  A  less  than  B  for  the  same  service,  or  service  of 
the  same  value,  is  not  of  itself  necessarily  charging  A  too  little,  or 
charging  B  too  much ;  but  it  may  be  evidence  tending  to  show  that 
B  is  charged  too  much,  either  by  being  charged  more  than  the  actual 
value  of  the  service,  or  by  being  made  the  victim  of  an  unjustifiable 
discrimination.  The  doctrine  of  reasonableness  is  not  to  be  over- 
turned  by  a  conclusive  presumption  that  every  inequality  of  price  is 
the  work  of  alms-giving,  dictated  by  a  motive  of  humanity.  If  an 
apparent  discrimination  turns  out,  on  examination,  to  have  been,  not 
a  discrimination  in  the  performance  of  the  public  duty,  but  a  pri- 
vate charity,  there  is  an  end  of  the  case.  But  if  an  apparent  dis- 
crimination is  found  to  have  been  a  real  one,  the  question  is  whether 
it  was  reasonable,  and,  if  unreasonable,  whether  the  party  complain- 
ing was  injured  by  it. 

In  some  cases,  this  may  be  an  inquiry  of  some  difficulty  in  each  of 
its  branches.  But  such  difficulty  as  there  may  be  will  arise  from 
the  breadth  of  the  inquiry,  the  intricate  nature  of  the  matter  to  be 
investigated,  the  circumstantial  character  of  the  evidence  to  be 
weighed,  and  the  application  of  the  legal  rule  to  the  facts,  and  not 
&*om  any  want  of  clearness  or  certainty  in  the  general  principle  of  the 
common  law  applicable  to  the  subject.  The  difficulty  will  not  be 
in  the  common  law,  and  cannot  be  justly  overcome  by  altering  that 
law.  The  inquiry  may  sometimes  be  a  broad  one,  but  it  will  never 
be  broader  than  the  justice  of  the  case  requires.  A  narrow  view 
ttiat  would  be  partial,  cannot  be  taken ;  a  narrow  test  of  right  and 
wrong  that  would  be  grossly  inequitable,  cannot  be  adopted.  If  the 
doctrine  of  reasonableness  is  not  the  doctrine  of  justice,  it  is  for 
him  who  is  dissatisfied  with  it  to  show  its  injustice ;  if  it  is  thfi 
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doetrine  of  jnatioey  it  is  for  him  to  show  the  grounda  of  his 
content. 

The  dedaion  in  JV:  £  Bxprm  Oo.  y.  M.  C.  B.  Co.,  57  Me.  188, 
atiafactorily  disposed  of  the  argument,  yigorously  and  ably  pressed 
by  the  defendants  in  that  case,  that  a  railroad,  carrying  one  express* 
man  and  his  freight  on  passenger  trains,  on  certain  reasonable  oon* 
ditions,  bnt  ander  an  agreement  not  to  perform  a  like  senrioe  for 
others,  does  not  thereby  hold  itself  ont  as  a  common  carrier  of 
expressmen  and  their  freight  on  passenger  trains,  on  similar  condi- 
tions. So  far  as  the  common  right  of  mere  transportation  is  con- 
cerned, and  without  reference  to  the  peculiar  liability  of  a  common 
carrier  of  goods  as  an  insurer,  such  an  an-angement  would,  neces- 
sarily  and  without  hesitation,  be  found,  by  the  court  or  the  jury,  to 
be  an  evasion.  A  railroad  corporation,  carrying  one  expressman, 
and  enabling  him  to  do  all  the  express  business  on  the  line  of  their 
road,  do  hold  themselves  out  as  common  carriers  of  expresses;  and 
when  they  unreasonably  refuse,  directly  or  indirectly,  to  carry  any 
more  public  servants  of  that  class,  they  perform  this  duty  with  ille- 
gal partiality.  The  legal  principle,  which  establishes  and  secures 
the  common  right,  being  the  perfection  of  reason,  the  right  is  not  a 
mere  nominal  one,  and  is  in  no  danger  of  being  destroyed  by  a 
quibble.  If  there  could  possibly  be  a  case  in  which  the  exclusive 
arrangement  in  favor  of  one  expressman  would  not  be  an  evasion  of 
the  common-law  right,  the  question  might  arise  whether,  under  our 
statute  law  (Gen.  Stats.,  chs.  145, 146, 149, 150),  public  railroad  cor- 
porations are  not  common  carriers  (at  least  to  the  extent  of  furnish- 
ing reasonable  facilities  and  accommodations  of  transportation  on 
reasonable  terms)  of  such  passengers  and  such  freight  as  there  is  no 
good  reason  for  their  refusing  to  carry. 

The  public  would  seem  to  have  reason  to  claim,  that  the  clause  of 
Qea.  Stats.,  ch.  146,  §  1  {^  Bailroads  being  designed  for  the  public 
accommodation,  like  other  highways,  are  public  "),  is  a  very  com- 
prehensive provision ;  that  public  agents,  taking  private  property 
for  the  public  use,  are  bound  to  treat  all  alike  (that  is,  without 
unreasonable  preference),  so  far  as  the  property  is  used,  or  its  use  is 
rightfully  demanded,  by  the  public  for  whose  use  it  was  taken ;  and 
titaty  in  a  country  professing  to  base  its  institutions  on  the  natural 
equality  of  men  in  respect  to  legal  rights  and  remedies,  it  cannot 
be  presumed  that  the  legislature  intended,  in  the  charter  of  a  com- 
mon carrier,  to  grant  an  implied  power  to  create  monopolies  in  the 
Vol.  XIII.  — 11 
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express  bnsineds,  or  in  any  other  business,  by  undue  and  unreason- 
able discriminations. 

There  would  seem  to  be  a  great  doubt  whether,  upon  any  £air  con- 
struction of  general  or  special  statutes,  a  common  carrier,  incorpo- 
rated  in  this  country,  could  be  held  to  have  received  from  the 
legislature  the  power  of  making  unreasonable  discriminations  and 
creating  monopolies,  unless  such  power  were  conferred  in  very 
explicit  terms.  And,  if  such  power  were  attempted  to  be  conferred, 
there  would  be,  in  this  State,  a  question  of  the  constitutional 
authority  of  the  legislature  to  convey  u  prerogative  so  hostile  to  the 
character  of  our  institutions  and  the  spirit  of  the  organic  law.  But, 
resting  the  decision  of  this  case,  as  we  do,  on  the  simple,  elementary, 
and  unrepealed  principle  of  the  common  law,  equally  applicable  to 
individuals  and  corporations,  we  have  no  occasion,  at  present,  to  go 
into  these  other  inquiries. 

We  might  have  safely  rested  our  opinion  on  the  authority  of  If. 
E.  Hxpress  Co.  v.  M.  C.  Railroad  Co.,  67  Me.  188 ;  Sandford  v. 
Railroad  Co.,  24 Penn.  St.  378;  C.  B.  &  Q.  Railroad  Co.  v.  Parks,  18  IlL 
460,  464,  and  2  Bedfield  Am.  R.  B.  Gases,  71.  But  it  seemed  desir- 
able that  it  should  be  distinctly  founded  on  a  general  and  funda- 
mental principle,  which  does  not  need  the  support  of,  and  could 
hardly  be  shaken  by,  decided  cases.  We  have  carefully  examined  F. 
Railroad  Co.  v.  Cage,  12  Gray,  393,  and  have  not  overlooked  the 
fjEU)t  that,  in  England,  it  seems  to  be  supposed  that,  at  common  law, 
common  carriers  are  not  bound  to  carry  all  and  for  all  on  reason- 
ably equal  terms.  Baxendale  v.  B.  C.  R.  Co.,  4  G.  B.  (N.  S.)  63 ; 
Branley  v.  S.  B.  R.  Co.,  12  id.  63,  76.  The  position  of  the  English 
law  appears  to  be  plain  and  instructive.  The  principal  English 
cases  usually  cited  are  Pichford  v.  0.  J.  R.  Co,,  10  M.  &  W.  399 ; 
8.  G.  in  Equity,  3  Eng.  Eailway  and  Ganal  Gases,  638 ;  Parker  v.  0. 
W.  R.  Co.,  7  M.  &  G.  253 ;  Crouch  v.  L.  <§  iV.  W.  R.  Co.,  2  G.  &  K. 
789 ;  Parker  v.  G.  W.  R.  Co.,  11  G.  B.  646 ;  Edwards  v.  0.  W.  R. 
Co.,  11  id.  688 ;  Crouch  v.  L.  <6  iV.  W.  R,  Co.,  14  id.  265 ;  Crouch 
V.  G.  N.  R.  Co.,  9  W.  H.  &  G.  666 ;  Finnie  v.  G.  £  S.  W.  R.  Co.,  2 
Macqueen  H.  of  L.  Gas.  177;  S.  G.,  34  Eng.  L.  and  Eq.  11 ;  Crouch 
V.  G.  N.  R.  Co.,  11  H.  &  G.  742 ;  Barker  v.  M.  R.  Co.,  18  G.  B.  46; 
Park&r  v.  G.  W.  R.  Co.,  6  E.  &  B.  77 ;  Caierham  R.  Co.  v.  L.  B.  d 
8.  C.  R.  Co.,  1  G.  B.  (N.  S.)  410 ;  Barret  v.  G.  N.  R.  Co.,  id.  423; 
Ransome  v.  E.  C.  R.  Co.,  id.  437 ;  Oxlade  v.  N.  E.  R.  Co.,  id.  454 ; 
Marriott  v.  L.  <6  S.  W.  R.  Co.,  id.  499 ;  Beadell  v.  E.  C  R.  Co,,  2  a 
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B.  (N.  S.)  609;  Fainter  v.  L.  B.  <&  8.  C.  R.  Co^  id.  702 ;  BaxenddU 
y.  N.  D.  Jt.  Oo^  a  id.  324;  Harris  y.  C.  <&  W.  R  Co.y  icL 
693 ;  Janes  t.  £.  C.  R.  Co.,  id.  718;  Baxendale  y.  E.  a  R.  Co.,  4 
id.  63;  Ransoms  y.  E.  C.  R.  Co.,  id.  135;  Cooper  y.  L.  d  & 
W.  R.  Co.y  id.  738;  Piddington  y.  8.  JSl  R.  Co.,  5  id.  Ill; 
Baaendale  y.  O.  W.  R.  Co.,  id.  309,  336 ;  Mchohon  y.  0.  W.  R.  Co., 
id.  366 ;  Oarian  y.  G.  W.  R.  Co.,  id.  669 ;  Oarlon  y.  B.  d  E.  R.  Co^ 
4  H.  &  N.  33;  GaHon  y.  B.  <£  E.  R.  Co.,  6  C.  B.  (N.  S.)  639;  Ben- 
nett y.  1£.  8.  <&  L.  R.  Co.,  id.  707 ;  Nichohon  y.  0.  W.  R.  Co.,  7 
id.  756;  Ransoms  y.  E,  C.  R.  Co.,  8  id.  709;  Oart(m  v.  B.  d  E.  R. 
Cb.,  1  B.  &  S.  112;  Baxendale  v.  B.  d  E.  R.  Co.,  11  0.  B.  (N.  S.) 
787;  Branley  y.  8.  E.  R.  Co.,  12  id.  63;  Baxendale  y.  L.  d  8.  W. 
R.  Co.,  id.  758;  Baxendale  y.  0.  W.  R.  Co.,  14  id.  1;  Baxendale  y. 
0.  W.  R.  Co.,  16  id.  137;  8utton  y.  0.  W.  R.  Co.,  3  H.  &  0.  800; 
Baxendale  y.  X.  d  8.  W.  R.  Co.,  L.  R,  1  Exch.  137;  S.  C,  4  H.  &  0. 
180;  Palmer  y.  L.  d  8.  W.  R.  Co.,  L.  R.,  1  0.  P.  688 ;  West  y.  i. 
d  N.  W.  R.  Co.,  L.  R., 5  0.  P.  622;  Palmer  y.  L.  B.  d  8.  C.  R.  Co., 
L.  R,  6  C.  P.  194 ;  Parkinson  y.  0.  W.  R.  Co,,  id.  554. 

These  cases  seem  to  be  based  on  statutes  general  or  special.  The 
English  parliament  has  been  extremely  yigilant  and  industrious  in 
putting,  in  the  charters  of  corporations,  proyisions  for  the  protection 
of  the  rights  of  indiyiduals  and  the  public  Out  of  abundant 
caution,  and  for  the  information  of  those  specially  concerned,  and  to 
guard  against  any  possible  construction  by  implication  rex)ealing 
the  common  law,  they  affirmed  some  of  its  simplest  rules.  8andford 
y.  Railroad  Co.,  24  Penn.  St  378.  In  charters  of  common  carriers, 
vyhat  is  called  the  equality  clause  was  inserted,  requiring  the  carriers 
to  furnish  transportation  on  equal  terms.  The  fashion  of  legisla- 
tion once  set,  was  studiously  followed  with  a  degree  of  rever- 
ence for  precedent  that  does  not  prevail  in  this  country.  General 
statutes  were  passed,  enacting  the  common-law  doctrine  of  reason- 
able equality,  and  new  methods  of  enforcing  it  were  introduced. 
And  the  practice  of  the  English  courts,  on  charters  and  general  acts 
of  this  kind,  has  been  so  long  continued,  that  the  ftvct  seems  now  to 
be  oyerlooked  that  the  general  principle  of  equality  is  the  prin- 
eiple  of  the  common  law.  With  so  much  legislation  on  the 
subject  as  there  has  been  in  that  country,  and  so  much  litigation 
upon  acts  of  parliament,  it  was  not  strange  that  the  bar  and 
bendi  should  finally  lose  sight  of  the  common-law  origin  of 
the    principle    so    many  times   enacted  in  different  forms,  and 
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oMried  ovt  in  different  maihodB  prescribed  by  parliament  It 
seems  to  have  been  a  result  of  the  anxiety  of  parliament,  tLat^ 
instead  of  merely  providing  such  new  remedies  and  modes  of  jndi* 
cial  prooedure  as  tiiey  deemed  necessary  for  the  enforcement  of  the 
common  law^  they  repeatedly  re-enacted  the  common  law,  until  it 
came  to  be  supposed  that,  in  such  an  important  matter  as  the  pub- 
lic senrioe  of  transportation  by  common  carriers,  the  public  were 
indebted,  for  the  doctrine  of  equal  right,  to  the  modern  yigilance  of 
parliament,  instead  of  the  system  of  legal  reason  which  had  been 
the  birthright  of  Englishmen  for  many  ages.  A  mistake  of  this 
kind  is  an  evil  of  some  magnitude.  It  unjustly  weakens  the  confi'- 
dence  of  the  community  in  the  wisdom  and  justice  of  the  ancient 
system,  and  impairs  its  vigor.  When  the  understanding  prevails 
that  equality,  in  a  branch  of  the  public  service  so  vast  as  that  of 
tranfi^ortation  by  common  carriers,  depeuds  upon  the  action  of  a 
legislature  declaring  it  by  statute,  and  attempting  the  difficult  task 
of  accurately  expressing  the  whole  length  and  breadth  of  the  doc- 
trine in  words  not  defined  in  the  common  law,  public  and  common 
rights  of  immense  value  are  removed  from  a  natural,  broad,  and 
firm  foundation,  to  one  that  is  artificial  and  narrow,  and  conse- 
quently less  secure;  and  many  results  of  ill  consequence  flow  from 
such  a  miscoDception  of  the  free  institutions  of  the  common  law. 

English  cases,  based  on  statutes  passed  iu  affirmance  of  the  com- 
mon law,  are  precedents  and  authorities  on  the  reasonableness  of 
common  carriers'  discriminations  that  may  be  useful  in  this  coun- 
try. Even  if  it  should  be  found  that,  in  those  cases,  a  question  of 
fact  is  sometimes  decided  as  a  question  of  law,  or  that,  in  cases  tried 
by  the  court  without  a  jury,  the  distinction  between  law  and  fact  is 
sometimes  lost,  the  decisions  may  still,  for  some  purposes,  be  of 
material  value.  But  the  common-law  rule  of  equal  right  and  rea- 
sonableness is  the  ground  on  which  we  stand.  "  Common,"  in  its 
legal  sense,  used  as  the  description  of  the  carrier  and  his  duty  and 
the  correlative  right  of  the  public,  contains  the  whole  doctrine  of 
the  oommon  law  on  the  subject  The  defendants  are  common  car- 
ri^u  That  is  all  that  need  be  said.  All  beyond  that  can  be  no 
more  than  an  explanation  or  application  of  the  legal  meaning  of 
**  eommon  "  in  that  connection. 

II.  The  views  already  stated  necessarily  lead  to  the  opinion  that 
the  equality  clause  of  section  2,  chapter  149,  Ghn.  Stats.,  requiring 
that  all  persons  shall  have  reasonable  and  equal  terms,  facilities  and 
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iccommodations  for  the  transportation  af  themselves,  their  agents 
and  serrantSy  and  of  any  merchandise  and  other  properly,  npon  any 
railra^  owned  or  operated  in  this  State,  and  for  the  use  of  the 
depot  and  other  buildings  and  grounds,  is,  so  £ir  as  it  has  any  appli- 
cation to  the  present  posture  of  this  case,  merely  declaratory  of  the 
common  law,  which,  by  section  3  of  the  same  chapter,  may  be 
enforced  b}'  indictment  as  well  as  by  suit  for  damages.  Section  4 
allows  railroads  to  carry  stockholders  going  to  or  returning  from  the 
meetings  of  the  proprietors,  persons  in  charge  of  mails  and  expresses, 
poor  persons,  and  others,  without  payment  of  the  regular  &re.  Poor 
persons,  unable  to  pay  the  regular  fare,  may  be  reliered.  As  to  them 
the  common  law  is  not  changed.  And  the  statute,  construed  by 
the  reason  of  the  common  law  which  it  affirms,  might  well  be  held 
to  leave  the  matter  of  charity  to  the  discretion  of  the  carrier.  And, 
as  to  matters  of  business  —  matters  within  the  public  duty  of  the 
carrier^  and  the  common  rights  of  mankind  —  the  statute,  requiring 
reasonableness  and  equality  in  affirmance  of  the  common  law,  is  to 
be  construed  by  the  reason  of  the  common  law,  and  the  whole  stat* 
ute  is  to  be  construed  together.  When  section  2  says  all  persons 
shall  haye  reasonable  and  equal  terms,  and  section  4  lUlows  express- 
men and  others  to  be  carried  without  payment  of  the  regular  fare, 
both  sections,  taken  together,  do  not  allow  any  unreasonable  dis- 
drimination  between  expressmen,  or  between  any  individuals  or 
classes  of  the  human  race.  The  equality  clause  of  the  second  sec- 
tion is  the  gist  of  the  statute  in  relation  to  discrimination.  Sections 
4  and  5  are  illustrations,  showing,  to  a  certain  extent,  the  applica- 
tion of  the  common-law  doctrine  of  reasonable  equality.  In  regard 
to  the  general  doctrine,  the  statute,  so  far  as  it  goes,  is  as  broad  and 
sweeping  as  the  common  law.  The  persons  who  are  allowed,  by  sec- 
tion 4,  to  be  carried  without  payment  of  the  regular  fare,  can  no 
more  be  made  the  subjects  of  an  unreasonable  discrimination  than 
they  could  if  that  section  were  not  in  the  statute.  The  fact  that 
there  may  be  a  reasonable  discrimination  between  wholesale  and 
retail  prices  of  transportation  of  passengers,  as  well  as  botweer 
wholesale  and  retail  prices  of  lands  or  goods,  seems  to  be  recognized 
by  the  fifth  section ;  but  the  Eastern  Express  Company,  if  they  are 
such  a  company  as  their  name  indicates,  are  not  one  of  the  "  othei 
organized  companies'*  alluded  to  in  that  section. 

III.  A  part  of  the  defendants^  road  is  in  Maine,  and  a  part  in 
K"cw  Hampshire.    The  defendants  are,  for  ordinary  practical  pur- 
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poses,  one  and  the  same  corporation  in  each  State,  and  are  under  the 
same  oommon-law  obligations  in  each  State.  We  know  not  how 
any  individuals  or  corporations  of  New  Hampshire  can  be  aggrievod 
in  such  cases  as  this,  if  the  common  law  of  both  States  is  adminis- 
tered to  them  by  the  tribunals  of  Maine.  If  it  was  the  opinion  of 
the  legislature  or  the  judiciary  of  Maine  that  we  ought  not  to  take^ 
jurisdiction  of  the  plaintiff's  complaint  of  an  unreasonable  discrimi- 
nation  made  by  the  defendants  against  the  plaintiff  on  that  part  of 
the  road  situated  in  Maine,  we  should  endeavor  to  give  no  just  cause 
of  offense,  and  to  avoid  all  jurisdictional  conflict.  And,  if  it  should 
be  found  that  we  had  unwittingly  encroached  upon  the  sovereignty 
of  another  State,  we  should  make  haste  to  retrace  our  steps.  But, 
as  we  understand  the  law  of  Maine,  we  are  safe  in  holding  that  we 
may  take  jurisdiction  of  the  whole  of  the  case  presented  by  the 
plaintiff,  in  an  action  at  common  law.  Undoubtedly,  on  the  ques- 
tion of  discrimination  practiced  by  the  defendants  in  the  perform- 
ance of  their  duty  in  Maine,  the  rights  of  the  parties  are  to  be 
determined  according  to  the  law  of  that  State.  But,  with  the  pres- 
ent system  of  continuous  common  carriage  among  our  numerous 
States,  if  the  remedy  were  cut  in  pieces  by  every  State  line,  in  cases 
of  this  kind,  the  evil  consequences  would  be  serious,  and,  as  we 
think,  without  any  legal  necessity.  Considering  this  point  upon 
the  general  doctrine  of  transitory  actions,  the  generally  uniform  lia- 
bility of  natural  and  artificial  persons,  and  the  intent  of  the  legisla- 
tures of  Maine  and  New  Hampshire  to  create  a  corporation  that 
might  act,  and  be  dealt  with,  as  one  and  not  two,  in  such  matters  as 
those  involved  in  this  suit,  we  see  no  room  for  doubt  Angell  & 
Ames  on  Corporations  {4th  ed.),  §§  402-407;  Lilbey  v.  HodgdoUj  9 
N.  H.  394 ;  Fuller  v.  C.  d  K  W.  R.  R  Co.,  31  Iowa,  187 ;  Fuller 
T.  0.  £  N.  W.  R.  R  Co.,  id.  211. 

IV.  The  defendants  contend  that  the  declaration  is  bad  at  com- 
mon law,  because  it  is  not  alleged  that  the  defendants  were  common 
carriers.  It  is  not  so  alleged  in  terms  ;  probably  it  is  so  alleged  in 
substance.  The  objection  being  one  so  easily  obviated  by  an  amend- 
ment alleging,  in  so  many  words,  that  the  defendants  were  common 
carriers,  the  plaintiff,  having  his  attention  called  to  a  possible  motion 
in  arrest  of  judgment,  will  undoubtedly  guard  against  danger  in  that 
quarter,  and  avoid  an  unprofitable  and  uninteresting  question  of 
pleading,  by  making  such  an  amendment  This  being  a  case,  iir 
some  respects,  of  novel  impression  in  this  State,  the  plaintiff's  conn 
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0el,  in  drawing  the  declaration^  yery  pmdentlj  referred  to  the  stat* 
ate,  and  inserted  seyeral  ooonts  of  considerable  length  and  elabora- 
tion. Since  we  hold  that  damage  suffered  by  the  plaintiff  from  an 
nnrcasonable  discrimination  made  by  the  defendants  between  the 
plaintiff  and  the  Eastern  Express  Company  or  any  one  else,  in 
terms,  facilities  or  accommodations — damage  caased  by  any  nndue 
OT  unreasonable  preference  or  advantage  made  or  given  by  the 
defendants,  as  common  carriers,  to  or  in  favor  of  any  particular 
person  or  company,  or  caused  by  any  undue  or  unreasonable  prejn* 
dice  or  disadvantage  to  which  the  delendants  subjected  the  plaintiff 
—  is  a  cause  of  action  at  common  law,  a  good  and  sufficient  count 
can  easily  be  drawn  for  such  a  cause  of  action,  without  reference  to 
the  statute.  It  may  be  well  to  employ  as  much  of  the  phraseology 
of  the  statute  as  possible,  and  it  may  not  be  strictly  necessary  to 
insert  explicit  allegations  presenting  the  case  in  the  exact  verbal 
form  in  which  we  have  presented  it,  but  the  declaration  should  be 
made  obviously  and  unquestionably  sufficient.  The  suggestions  we 
have  made  will  enable  counsel  readily  to  put  it  in  such  form  as  to 
avoid  every  possible  objection.  Our  time  is  too  much  needed  for 
the  consideration  of  subjects  of  some  importance,  to  be  properly 
oocnpied  with  an  unnecessary  and  barren  question  of  pleading. 

Case  discharged, 

NoorB.— The  qoeetion  as  to  the  duty  of  a  common  carrier,  to  carry  without  prefer- 
enoe,  wae  considered  by  the  supreme  court  of  Maine  in  New  Enifiand  Expren  Co,  ▼. 
Mains  Central  R.  B.  Oo^  9  Am.  Rep.  81  (67  Me.  138),  and  It  was  heJd,  that  an  agreement 
hy  wbioh  the  defendant,  a  common  carrier,  contracted  to  giTC  to  one  express  company 
prtTlleges  for  transporting  freight  and  not  to  give  like  pririleges  to  any  other  person 
or  express  carrier,  was  illegal,  and  that  an  express  carrier  who  had  been  refused  facili- 
ties for  transporting  could  maintain  an  action.  So  in  Metsenoer  ▼.  Penntylvania  R.  R. 
Co^  7  Vroom.  407,  It  was  decided  by  the  supreme  court  of  New  Jersey  that  an  agree> 
ment  by  a  railroad  company  to  carry  goods  for  certain  persons  at  a  cheaper  rate  than 
Ibey  would  oarry  under  the  Mma  oondittone  for  oth«ni  was  void  as  oreattng  an  lllaga 
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VHifiie  a  eriminal  upon  trial  offered  himself  as  a  witneoa  in  his  own  beball 
and  waa  aaked  a  question,  on  cross-examination  bj  the  State's  attomej, 
which  he  declined  to  answer,  on  the  plea  that  he  ooold  not  be  oompelled  to 
furnish  eyidenoe  against  himself,  and  the  State's  attomej  argued  from  such 
declension  to  the  Jury  under  objection  by  defendant,  which  the  court  over- 
ruled, and  charged  the  jury  that  they  had  the  right  to  consider  such  declen- 
sion; Held,  that  the  respondent  had  waived  the  right  claimed  when  he 
offered  himself  for  a  witness,  and  that  he  then  became  subject  to  all  the 
rules  and  testa  applicable  to  any  other  witness.    (See  naU,  p.  03.) 

Indictmbkt  for  keeping  spirituoas  liqnors  for  sale  found  against 
Eyerett  J.  Ober,  at  April  term,  1873.  The  defendant,  on  the  trial, 
offered  himself  as  a  witness,  under  Laws  1869,  chap.  23,  and  testi- 
fied in  his  own  behalf.  On  his  cross-examination  the  State's  attor- 
ney asked  the  question  if  he  had  not  sold  spirituons  liquors  within 
one  year  previous  to  the  indictment.  The  witness  declined  to 
answer  under  Bill  of  Bights,  art  15,  which  is  against  compelling 
any  person  to  accuse  or  famish  evidence  against  himself  In  the 
dosing  argument,  the  counsel  for  the  State  insisted  that  the  jury 
should  consider  the  declining  to  answer  a  pertinent  matter  of  eyi- 
denoe against  Defendant's  coansel  objected;  the  court  allowed 
him  to  proceed,  and  afterward,  directly  charged  the  jury  that  they 
had  the  right  to  consider  such  declination,  as  bearing  on  the  ques- 
tion of  guilt  or  innocence  of  the  prisoner,  with  such  weight  as  they 
might  deem  it  entitled  to.  To  the  charge  and  ruling,  the  defendant 
excepted.  The  jnry  found  a  yerdict  of  guilty,  and  the  case  comes 
up  for  argument  on  a  bill  of  exceptions. 

Hawthorn  <£  Oreen,  for  defendant 

Mr.  Flint,  for  State. 

FosTEB,  J.  The  questions  are  presented,  whether  a  prisoner, 
who  is  sworn  as  a  witness  at  his  own  request,  can  be  compelled  to 
answer  questions,  upon  his  cross-examination,  as  to  facts  tending  to 
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oonvict  him,  in  relation  to  which  he  was  not  interrogated  on  his 
direct  examination ;  and  whether,  upon  being  permitted  to  refuse 
to  answer  such  questions,  upon  the  ground  that  his  answers  might 
tend  to  criminate  him,  such  refusals  may  be  commented  upon  by 
the  State's  counsel,  and  be  considered  by  the  jury. 

If  the  ruling  that  the  prisoner  had  the  right  to  decline  answering 
had  been  correct,  we  should  agree  with  his  counsel  that  the  subse- 
quent ruling  could  not  be  sustained.  But  the  first  ruling  was  not 
correct.  The  respondent,  by  electing  to  testify  in  his  own  favor, 
waired  his  constitutional  privilege.  If  he  refuses  to  testify  at  all, 
the  statute  protects  him  from  adverse  comment  or  inference ;  but, 
if  he  avails  himself  of  the  statute,  he  waives  the  constitutional  pro- 
tection in  his  favor,  and  subjects  himself  to  the  peril  of  being 
examined  as  to  any  and  every  matter  pertinent  to  the  issue.  This 
is  expressly  held  in  Com.  v.  Mullen,  97  Mass.  545 ;  Com.  v.  Bonner y 
id.  587 ;  Com.  v.  Morgan,  107  id.  199 ;  McOarry  v.  The  People,  2 
Lans.  227;  and  Connors  v.  The  People,  50  N.  Y.  240,  decided  in 
November,  1872,  in  which  Church,  C.  J.,  delivering  the  opinion  of 
the  court  of  appeals,  declares  the  principle  controlling  the  case  to 
be,  that,  by  consenting  to  be  a  witness  in  his  own  behalf,  under  the 
statute,  the  accused  subjected  himself  to  the  same  rules,  and  was 
called  upon  to  submit  to  the  same  tests,  which  could  by  law  be 
applied  to  the  other  witnesses ;  in  other  words,  if  he  availed  himself 
of  the  privilege  of  the  act,  he  assumed  the  burdens  necessarily  in- 
cident to  the  position.  The  prohibition  in  the  constitution  is 
against  compelling  an  accused  person  to  become  a  witness  against 
himself.  If  he  consents  to  become  a  witness  in  the  case  voluntarily, 
and  without  any  compulsion,  it  would  seem  to  follow  that  he  occu- 
pies, for  the  time  being,  the  position  of  a  witness,  with  all  its  rights 
and  privileges,  and  subject  to  all  its  duties  and  obligations.  If  he 
gives  evidence  which  bears  against  himself,  it  results  from  his  vol- 
untary act  bf  becoming  a  witness,  and  not  from  compulsion.  His 
own  act  is  the  primary  cause,  and  if  that  was  voluntary,  he  has  no 
reason  to  complain. 

If  the  respondent  had  not  seen  fit  to  make  himself  a  witness  in 
his  own  cause,  the  fact  that  he  did  not  choose  to  testify  could  not 
haye  been  commented  upon  by  the  State's  counsel,  nor  would  the 
jury  have  been  at  liberty  to  draw  any  inference  detrimental  to  him 
from  his  silence.  But,  when  he  made  himself  a  witness-in-chie!) 
he  subjected  himself  to  the  government's  right  of  cross-examination 
Vol.  XIIL  — 12 


90  NEW  HAMPSHIRE, 

State  ▼.  Ober. 

By  electing  to  testify,  he  placed  himself  in  the  attitude  of  any 
ordinary  witness,  irrespective  of  any  interest  in  the  cause.  As  a 
party,  his  denial  to  answer  a  particular  question,  on  the  ground  that 
such  answer  would  tend  to  criminate  him,  could  afford  him  no 
exemption  from  the  inferences  which  would  naturally  attach  to  any 
other  witness,  not  a  party,  in  such  circumstances.  Norfolk  t.  Qay* 
lord,  28  Oonn.  309. 

The  fact  that  he  is  charged  with  a  crime  gives  him  certain  special 
privileges.  Among  these  are  the  requirements  of  the  State  to  prove 
the  charge  against  him  beyond  a  reasonable  doubt;  the  constitu- 
tional prohibition  of  compelling  him  to  accuse  or  furnish  evidence 
against  himself;  the  right  to  meet  the  witnesses  against  him  face 
to  face,  and  so  forth. 

With  such  exceptional  advantages,  he  stands  precisely  like  a 
party  to  a  civil  cause  electing  to  testify  in  his  own  favor,  and 
thereby  subjecting  himself  to  the  ordinary  ordeal  of  cross-examina- 
tion,  and  comment  upon  his  testimony  and  his  demeanor  upon  the 
stand. 

In  the  present  case,  the  government  might  well  ask  for  a  con- 
viction upon  proof  not  merely  that  he  had  knowledge  concerning 
the  liquor  found  on  his  premises,  on  March  26,  or  that  he  had  sold 
liquor  to  Mrs.  Gofran,  or  that  Hirsch  had  ever  been  in  bis  employ- 
ment, or  that  he  had  ever  sold  liquor  to  a  female,  or  that  he  had 
sold  to  anybody  since  he  had  been  notified  by  a  committee  of  citi- 
zens, six  or  seven  weeks  before  the  date  of  the  indictment ;  but  also 
upon  proof  that  he  had  sold  spirituous  liquor  at  any  time,  and  to 
any  person,  within  one  year  previous  to  the  finding  of  the  indict- 
ment Oen.  Stats.,  ch.  99,  §  27.  Indeed,  the  only  material  ques- 
tion for  the  jury  was,  whether  he  had  kept  for  sale  spirituous 
liquors  at  any  time  within  the  year,  in  violation  of  section  13  of  the 
chapter. 

His  object  in  taking  the  witness  stand  was  to  show  himself  inno- 
cent of  this  offense  by  testifying  that  he  had  not  kept  liquor  for 
sale  within  the  year;  and  putting  himself  in  such  a  position,  and 
declining  to  testify  except  to  such  matters  as  would  tend  to  excul- 
pate himself,  refusing  to  answer  the  most  direct,  competent  and 
material  inquiry  raised  by  the  case»  was  a  matter  of  great  signifi- 
cance, which  it  was  the  right,  if  not  the  duty,  of  the  State's  counsel 
and  of  the  court  to  bring  prominently  to  the  attention  of  the  jury. 
See  Andrews  v.  FrySf  104  Mass.  234. 
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It  IB  undoubtedly  a  general  proposition  and  a  wholesome  rule, 
that,  if  a  witness  declines  answering  a  question  on  the  ground  that 
his  answer  will  tend  to  criminate  him,  no  inference  of  the  truth  of 
the  fSact  is  permitted  to  be  drawn  from  that  circumstance.  1  OreenL 
on  Ey^  §  451. 

And  the  statute  of  1869  (1  Sess.  Laws,  chap.  23),  allowing  re- 
spondents to  testify,  and  providing  that  no  inference  of  guilt  shall 
be  drawn  from  their  neglect  to  testify,  is  but  an  a£Srmance  of  this 
proposition.  But  it  is  also  very  clearly  settled  that,  in  all  cases 
where  the  witness,  being  advertised  of  his  privilege  to  decline  to 
answer,  chooses  not  to  avail  himself  of  the  privilege,  but  elects  to 
answer  the  particular  inquiry  which  he  might  have  avoided,  he  is 
bound  to  answer  every  material  question  relating  to  the  transaction. 

1  Oreenl.  Ev.,  %  4^1;  The  Slate  v.  K y  4  N.  H.  562  ;  Coburn 

V.  Odelly  30  id.  554,  555 ;  2  0.  &  II.  notes  to  Phil.  Ev.,  736,  737. 

The  respondent  was  not  bound  to  volunteer  any  statement  con- 
cerning the  matter  of  the  charge  against  him,  nor  could  he  be  com* 
pelled  to  disclose  any  fact,  or  answer  any  question  which  would 
expose  him  to  another  criminal  prosecution,  or  tend  to  convict  him 
in  this.'  Such  immunity  from  confession,  examination,  argument 
or  prejudicial  inference,  was  his  undoubted  privilege;  but  he  chose 
to  waive  it,  and  insisted  upon  his  right  to  testify;  and  having  testi- 
fied concerning  a  part  of  the  transaction,  in  which  it  was  alleged 
that  he  was  criminally  concerned,  without  claiming  his  constitu- 
tional privilege,  it  was  too  late  for  him  to  halt  at  that  point  which 
suited  his  own  convenience.  It  is  clear,  upon  reason  and  authority, 
that  he  might  have  been  compelled  to  answer  the  question  pro- 
pounded by  the  State's  counsel.  It  was  material  to  the  issue,  if 
not  directly  involved  in  his  own  proflfered  testimony.  At  this  pointy 
for  obvious  reasons,  he  saw  fit  to  close  his  lips,  and  the  court 
allowed  him  to  remain  silent  Of  this  mistaken  clemency  he  can- 
not now  be  heard  to  complain. 

The  whole  argument  of  his  counsel  now  proceeds  upon  the  erron- 
eous assumption  that  the  ruling  of  the  court  was  right.  That 
assumption  being  groundless,  his  argument  fails. 

The  views  of  so  eminent  a  man  as  Judge  Gooley  seem  to  be 
adverse  to  those  now  expressed.  He  inclines  to  the  opinion  that  a 
party  accused  of  crime  should  be  and  is  entitled,  under  statute  of 
Michigan  allowing  the  accused  to  give  evidence  in  his  own  behalf, 
to  disclose  no  more  than  he  chooses — (^'if  he  does  testify,  he  is  at 
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liberty  to  stop  at  any  point  he  chooses,  and  it  most  be  left  to  the 
jury  to  giye  a  statement,  which  he  declines  to  make  a  fall  one,  such 
weight  as,  under  the  circumstances,  they  think  it  entitled  to;  other- 
wise the  statute  must  have  set  aside  and  overruled  the  constitu- 
tional maxim  which  protects  an  accused  party  against  being 
compelled  to  testify  against  himself;  and  the  statutory  privilege 
becomes  a  snare  and  a  danger.")  Cooley's  Const.  Lim.  317;  also 
p.  182. 

The  learned  jurist  does  not  furnish  us  with  eases  in  support  of 
his  views,  which,  after  such  consideration  of  them  as  the  great 
ability  and  learning  of  Judge  Goolby  compel,  we  cannot  regard  as 
being  supported  by  authority  or  sound  reason.  But  the  statute  of 
Michigan  is  peculiar.  By  its  provisions  the  accused  is  allowed  to 
make  a  statement  to  the  court  or  jury,  and  may  be  cross-examined 
on  any  such  statement.  It  has  been  held,  says  Judge  Gooley,  that 
this  statement  should  not  be  under  oath. 

In  speaking  of  this  statute  and  of  the  right  given  to  cross-examine 
the  party  who  has  made  his  statement,  Judge  Gahpbell  says: 
**  And  while  his  constitutional  right  of  declining  to  answer  ques- 
tions cannot  be  removed,  yet  a  refusal  to  answer  any  £Eiir  question, 
not  going  outside  of  what  he  has  offered  to  explain,  would  have  its 
proper  weight  with  the  jury."    People  v.  Thomas,  9  Mich.  321. 

Upon  the  whole,  we  are  unable  to  reach  any  other  conclusion 
than  that  the  respondent's  testimony,  so  far  as  it  went — and  not 
less  the  fact  that  it  went  no  further — his  refusal  to  submit  to  a 
full  cross-examination,  within  proper  limits,  after  waiving  his  con- 
stitutional privilege,  and  all  his  conduct  and  demeanor,  were  proper 
matters  for  comment  by  counsel  and  court,  as  well  as  for  the  con- 
sideration of  the  jury.    The  exceptions  are,  therefore. 

Overruled. 

NOTB.  — To  the  third  edition  of  his  work  on  Gonttitution«l  Limitations,  Judc* 
OoouBT  appends  (page  817)  the  following  note  relative  to  the  foregoing  oaae :  "  By  a 
recent  oaae  this  paragraph  appears  to  have  led  to  some  misapprehension  of  our  views, 
and  consequently  we  must  regard  it  as  unfortunately  worded.  Nevertheless,  after  full 
consideration,  it  has  been  concluded  to  leave  It  as  it  stands.  What  we  intend  to  affirm 
by  it  is,  that  the  privilege  to  testify  in  his  own  behalf  is  one  the  accused  may  waive 
without  Justly  subjecting  himself  to  unfavorable  comments ;  and  that  If  be  avails 
himself  of  it,  and  stops  short  of  a  full  disclosure,  no  compulsory  process  can  be  made 
use  of  to  compel  him  to  testify  further.  It  was  not  designed  to  be  understood  that 
In  the  latter  case,  his  failure  to  answer  any  proper  question  would  not  be  the  subject 
of  comment  and  criticism  by  counsel ;  but  on  the  contrary,  it  was  supposed  that  this 
was  implied  in  the  remark  that  *  it  must  be  left  to  the  Jury  to  give  a  statement  which 
he  declines  to  make  a  full  one,  such  weight  as,  under  tho  circumstances,  they  tiilnk  II 
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•otlUed  to.*    All  oircumBtances  which  U  U  proper  for  the  Jury  to  ooDBider,  It  Is  proper 
for  counsel  to  comment  upon.*' 

The  author  then  proceeds  to  state  the  above  ease  of  StaU  ▼.  (Xwr,  and  oonttnuea, 
**  we  not  only  approve  of  this  niling  but  we  should  be  at  a  loss  for  reasons  which  could 
furnish  plausible  support  for  any  other.  It  Is  in  entire  accord  with  the  practice  which 
has  prevailed,  without  question.  In  MiehU^an,  and  which  has  always  sssumed  that  the 
ilcht  of  comment,  where  the  party  makes  himself  his  own  witness  and  then  lefnsei 
to  answer  proper  questions,  wss  as  clear  as  the  right  to  exemption  from  unfavorable 
when  he  shstalned  flrom  SMcrtlng  his  statutory  prlvUege." — BiP. 


WurcHssTBB  Y.  NumB. 

Ooniraei — Wager, 

A%  a  meetiiig  to  make  anangementB  for  a  sqairrel  hont^  It  was  agreed  that  the 
beaten  partj  was  to  pay  for  the  supper  of  the  victors,  and  the  captains  ol 
each  party  (the  defendants)  engaged  the  plaintiff  to  furnish  the  sapper. 
The  plaintiff  presided  at  the  meeting,  and  understood  and  knew  how  the 
sappers  were  to  be  paid  for.  IIM,  in  an  action  against  defendants  for  the 
sapper  for  the  whole  partj,  that  plaintiff  was  entitled  to  recover. 

Assumpsit  by  Cummings  M.  Winchester  against  Oscar  Nutter  and 
Elden  Farnhamy  upon  an  account  for  twenty-four  suppers  fur- 
nished to  order,  at  tl8.  Several  persons  met  one  ereuing  in  Lancas- 
ter to  arrange  for  a  squirrel  hunt  Plaintiff  was  chosen  chairman, 
and  the  defendants  each  captain  of  respective  sides.  Thoj  chose 
their  men,  twelve  on  a  side,  including  the  defendants,  and  at  the 
dose  of  the  hunt  the  beaten  party  were  to  pay  for  their  opponent's 
supper,  each  man  for  himself  and  one  of  the  opposite  side,  but  the 
captains  were  to  engage  supper  for  all  and  settle  with  the  men 
afterward.  According  to  the  arrangement,  defendants  engaged 
plaintiff  to  furnish  the  suppers  at  seventy-five  cents  each  for  the 
twenty-four,  which  plaintiff  did,  and  the  suppers  were  eaten  by 
the  two  sides.  Plaintiff  knew  and  understood  the  arrangements  for 
paying  for  the  supper. 

Defendant  moved  for  a  nonsuit  on  the  ground  that  the  contract 
was  void  under  the  provisions  of  Gen.  Stat,  chap.  254,  §  12,  hs  being 
a  bet  or  wager,  or  "  growing  out  of  such  bet  or  wager."  The  motion 
was  denied,  and  defendant  excepted. 
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FleUker  d  Heytoood  and  E,  Fletcher^  for  defendants,  cited  Pe* 
kins  T.  Mton,  3  N.  H.  152 ;  State  r.  Leicht,  17  Iowa,  28 ;  Bloxsome  t. 
Waiiams,  8  B.  &  0.  232 ;  Welsh  y.  Cutler,  44  N.  H.  561 ;  Stacy  t. 
Ibss,  19  Me.  335 ;  Murdoch  y.  Kilhorn,  6  Wis.  468,  and  Hitchins 
T.  5ni«  Peopfo,  39  N.  Y.  454. 

Ray  £  Drew  and  6^.  A.  Bingham,  for  plaintiff. 

Foster,  J.  The  plaintiff  furnished,  sold,  and  delivered  to  the 
defendants,  at  their  special  request,  twenty-four  suppers;  why 
should  not  the  defendants  pay  for  them,  there  being  no  controversy 
about  the  price  or  the  quality  of  the  article  furnished  ? 

The  plaintiff  has  fully  performed  his  part  of  the  contract ;  why 
should  not  the  defendants  perform  their  part  ? 

Because,  they  say,  that  although  they  have  received  and  eaten  the 
plaintiff's  suppers,  still  those  suppers  were  provided  in  order  to 
enable  certain  parties  to  pay  a  bet  or  wager ;  therefore,  the  contract 
for  the  purchase  and  sale  of  these  suppers  grew  out  of  a  bet  or 
wager ;  and  such  a  contract,  they  contend,  is  illegal  and  void,  aud 
in  any  effort  to  enforce  it,  potior  est  conditio  defendentis. 

If  this  contract  is  held  void,  it  can  only  be  on  the  ground  that 
the  wager  was  illegal  —  a  violation  of  law;  and  the  plaintiff,  by 
contracting  to  furnish  the  suppers  absolutely,  lyhatever  might  be 
the  result  of  the  squirrel  hunt,  for  a  certain  price  and  payment, 
absolute  and  unconditional,  to  these  two  defendants,  whether  they 
or  the  party  that  either  one  of  them  represented  should  be  defeated 
or  not  in  the  event  of  the  hunt,  aided,  abetted,  counseled,  hired,  or 
procured  the  commission  of  a  crime  or  misdemeanor. 

At  common  law,  some  contracts  of  wager  are  valid  and  some  are 
void.  2  Pars,  on  Gout  627,  755.  But  the  common  law,  allowing 
actions  to  be  maintained  upon  a  wager  in  cases  not  contrary  to  pub- 
lie  policy  nor  prohibited  by  statute,  has  never  been  adopted  in  New 
Hampshire. 

Here  all  wagers  are  void  contracts.  Perkins  v.  Eaton,  3  N.  H. 
152 ;  Iloit  V.  Hodge,  6  id.  104.  This  is  not  because  the  contract 
is  to  commit  or  be  accessory  to  a  crime  or  a  misdemeanor,  for  a 
wager  contract  is  neither  a  crime  nor  a  misdemeanor.  Mere  betting, 
unconnected  with  a  criminal  offense,  is  no  offense  against  the  crim- 
inal law.  Neither  the  common  law  nor  any  statute  of  this  State 
affixes  any  penalty  to  betting,  as  a  criminal  offense,  or  in  any  respect 
a  misdemeanor. 
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The  plaintiff  presided  at  the  meeting  at  wbicli  the  arrangementiB 
for  the  hunt  and  for  the  subsequent  suppers  w^ere  made.  He  knew  and 
understood  fully  all  these  arrangements.  And  so  he  may  be  said  to 
hare  aided  and  abetted  the  transaction.  But  as  the  wager  was  not 
a  misdemeanor,  the  plaintiff,  in  aiding  the  wager,  did  not  aid  a  mis- 
demeanor. 

Here  was  no  offense  against  the  common  law.  How  is  the  rans« 
action  to  be  viewed  in  the  light  of  our  statutes,  and  how  is  it  affected 
by  them  ?    The  wager  contract  is  simply  a  void  contract 

Section  12  of  chap.  254,  Oen.  Stats.,  provides  that  "  all  bets  and 
wagers,  upon  any  question  where  the  parties  have  no  interest  in  the 
subject  except  that  created  by  the  wager,  are  void ;  and  either  party 
may  recover  any  property  by  him  deposited,  paid,  or  delivered  upon 
such  wager  or  its  loss,  and  repel  any  action  brought  for  any  thing, 
the  right  or  claim  to  which  grows  out  of  such  bet  or  wager.'' 

The  contract  of  wager,  then,  as  between  the  parties  to  that  con- 
tract, the  winning  and  losing  parties  in  the  result  of  the  hunt,  was 
a  void  contract.  But  it  was  not  void  as  being  an  undertaking  to 
violate  the  law,  nor  as  an  undertaking  involving  any  violation  of 
law  punishable  by  a  penalty  as  an  offense  against  the  crin\inal  law. 

The  criminal  law  does  not  prohibit  the  contract.  The  criminal 
}aw  is  not  violated  by  it  The  criminal  law  afiSxes  no  penalty  to 
the  making  or  execution  of  the  contract  The  contract  is  in  no 
way  connected  with  a  violation  of  the  criminal  law,  for  betting  is 
not  a  violation  of  the  criminal  law. 

Therefore,  the  doctrine  of  participes  crimines  does  not  arise,  and 
cannot  be  applied,  because  there  is  no  crimen ;  no  statutory  nor 
common-law  offense,  no  municipal  regulation  nor  ordinance  —  noth- 
ing but  a  special  statute  imposing  no  penalty  by  virtue  of  any 
criminal  process  or  proceeding,  and  not  declaring  a  wager  to  be  a 
misdemeanor,  but  merely  denying  a  civil  remedy  and  annulling  a 
contract  upon  grounds  of  supposed  public  policy. 

What  is  the  public  policy  ?  Probably  to  restrain  the  tendency  to 
idleness  and  improvidence,  which  is  likely  to  be  promoted  by  indul- 
gence in  the  habit  of  betting.  But  public  policy  has  not  seemed  to 
require  that  such  amusements  should  be  punished  as  a  crime  or 
misdemeanor,  nor  even  that  they  should  be  so  much  as  forbidden, 
by  the  language  of  the  law.  The  act  of  betting  and  the  contract 
of  wager  is,  therefpre,  neither  malum  in  se  nor  malum  prohibitum,  .n 
the  eye  or  the  letter  of  the  law. 
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Furthenziorey  as  to  the  public  policy^  then,  of  the  special  statute 
referred  to^  which  only  renders  the  contract  or  wager  void^  its  pur- 
pose  and  intent  may  be  gathered  from  an  additional  part  of  the 
statute;  for  a  subsequent  section  of  the  same  chapter — section  14 
—  furnishes  a  definition  of  the  terms  ^^  bet  '^  or  **  wager/'  as  employed 
in  the  previous  section.  '^  Any  contract  or  agreement  for  the  pur- 
chase, sale,  loan,  payment,  or  use  of  money  or  property,  real  or  per- 
sonal, the  terms  of  which  are  made  to  depend  upon,  or  are  to  be 
raried  or  affected  by,  any  uncertain  eyent  in  which  the  parties  have 
no  interest  except  that,  created  by  such  contract  or  agreement,  shall 
be  deemed  a  bet  or  wager." 

Now,  it  seems  very  clear  that  the  idea  of  the  special  statute,  sec- 
tion 12,  is  to  declare  yoid  and  to  annul  all  contracts,  the  considera- 
tion or  performance  of  which  depends  upon  such  an  uncertain 
event  as  is  mentioned  in  section  14,  —  that  is,  where  one  party's 
consideration,  to  be  furnished,  and  the  other  party's  performance  or 
payment  is  to  be  furnished  or  made,  according  as  such  uncertain 
event  may  happen;  in  other  words,  where  the  contract  is  to  be  per- 
formed if  the  uncertain  event  happen,  and  not  to  be  performed  if  it 
decs  not  happen,  or  vice  versa. 

The  statute,  then,  evidently  applies  to  a  party  to  the  transaction, 
and  under  its  provision  the  losing  party  may  successfully  resist  an 
action  to  recover  the  money  or  value  of  the  thing  forfeited  by  the 
terms  of  the  wager,  or  any  action  to  recover  damages  for  the  non- 
performance of  any  act  stipulated  to  be  done,  or  for  the  omission  of 
performance  of  any  act  stipulated  not  to  be  done,  or  indeed  any 
action  founded  upon  any  thing  growing  out  of  the  wager. 

And  this  immunity  from  liability  would  probably  attach  to  any 
person  not  directly  a  party  to  the  wager,  who  might  be  so  identified 
with  the  transaction  as  that  his  cause,  claim  or  rights  should  grow 
out  of  and  depend  upon  the  uncertain  event  which  was  the  subject 
of  the  wager. 

But,  as  between  the  parties  to  this  suit,  there  was  no  element  of 
uncertainty  involved  in  their  contract.  The  defendants  contracted 
with  the  plaintiff  that  he  should  furnish  for  them  twenty-four  sup- 
pers, at  seventy-five  cents  each,  upon  their  credit.  They  agreed  to 
pay  for  them.  This  was  the  whole  of  the  contract  Their  own 
reimbursement  was  to  be  regulated  independently  of  their  contract 
with  the  plaintiff.  He  was  not  to  gain  or  lose  by  the  success  or  the 
defeat  of  either  party.     The  consideration    for  the  defendant's 
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promise  was  the  suppers,  which  the  two  defendants  wore  to  haye 
and  dispose  of  as  thej  might  see  fit.  They  might  eat  the  twenty- 
four  sappers  themselves,  or  give  them  to  their  dogs.  They  were  to 
receive  so  much  food,  absolutely  and  at  all  events.  They,  and  only 
ihey,  were  to  pay  the  plaintiff  for  it,  absolutely  and  at  all  events. 
There  was  no  element  of  uncertainty  on  either  side  of  this  contracts 

It  is  said  that  money  lent  for  the  purpose  of  betting  cannot  be 
leoovered  by  the  lender  of  the  borrower.  Peck  v.  BriggSj  3  Den. 
107 ;  Buckman  v.  Bryant  id.  340 ;  2  Pars,  on  Gont.  756,  note  h; 
but  that  depends  entirely  upon  the  question  whether  the  wager  was 
a  crime  or  a  misdemeanor,  or  a  contract  connected  with  a  violation 
of  law. 

So,  a  note  given  for  money  knowingly  lent  to  be  applied  for  the 
oppression  of  a  prosecution  for  crime  is  void.  Plumer  v.  Smith, 
6  N.  H.  553;  but,  by  Bichabdson,  G.  J.,  ^Mt  is  most  unquestion- 
ably illegal,  in  a  private  individual,  to  suppress  a  criminal  prose* 
ontion." 

A  bet  upon  the  result  of  a  squirrel  hunt  is,  most  unquestionably, 
not  a  violation  of  any  law  of  this  State. 

The  defendants'  exception  is  therefore  overruled,  and  their  motion 

for  a 

NbmuU  denied. 


OOBDOV  ▼•  Mastohbstbb  akd  Lawebitob  B.  Bi 

(»N.H.flBa.) 
Carrier.    BaHroad  —  faUure  to  etart  aeeording  to  tme4Me. 

PlfllBtlir  was  the  purchaser  of  a  season  ticket  on  defendants'  road,  between  8. 
and  M.  Defendants  pabliehed  a  time-table  advertising  a  train  from  8.,  8.45 
A.  M.,  to  M.  at  9.85  a.  h.  On  a  certain  day  plaintiff  was  at  the  depot  at  S.,in 
thne  to  take  this  train,  but  it  did  not  stop  there.  In  assumpsit  by  plaintiiT 
for  damages  against  defendant  for  a  failure  to  transport  him  punctually  to 
M.on  the  day  in  question,  defendants  offered  to  prove  that  the  road  was  suit- 
ably conditioned  for  ordinary  travel,  and  had  accommodation  for  any  antici- 
pated excess  on  extraordinary  occasions;  that  upon  this  day  an  unusual 
and  unexpected  number  of  persons  took  passage  from  stations  before  reach* 
tng  S.,  and  tliat  it  could  not  accommodate  more  with  safety,  the  cars  being 
already  overloaded;  that,  as  several  persons  were  waiting  at  S.  besides 
plaintiff',  they  could  not  have  discriminated  if  they  could  have  accommodated 
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mnj  more ;  tliat  they  had  eighteen  passenger  coaches  and  one  baggage  car 
tm  this  train  and  could  not  have  stopped  at  S.,  being  on  an  up-grade,  without 
being  impossible  to  start  again ;  and  that  as  soon  as  it  could  be  done  safely 
the  company  had  sent  a  train  to  S.  to  bring  the  passengers  there  waiting  to 
M.  This  eyidence  was  all  exclnded. 
HM,  that  the  offered  evidence  was  improperly  exdnded  because  it  tended  to 
tree  the  defendants  of  the  imputation  of  negligence  in  not  doing  all  in  Its 
power  to  transport  the  plidntlff  punctually  according  to  its  time-table. 

Assumpsit  brought  by  George  Gordon  against  the  Maachestei 
•nd  Lawrence  Bailroad.  Plaintiff  purchased  of  the  defendant  a 
season  tickety  of  which  the  following  is  a  copy : 

**  Manchester  &  Lawrence  Bailroad.  Season  ticket.  Pass  George 
0.  Gordon  for  three  months,  ending  September  30, 1870,  between 
Salem  and  Manchester. 

«  Chab.  E.  Twombly,  G.  T.  A." 

This  ticket  was  purchased  on  or  about  July  1, 1870,  and  plaintiff 
paid  defendant  120  for  it  Defendants  conceded  that,  during  the 
year  1870,  it  published  a  time-table  which  advertised  a  train  from 
Lawrence  at  8.27,  leaving  Salem  at  8.45  A.  M.,'and  arriving  at  Man« 
Chester  at  9.35  A.  m.  Plaintiff  testified  that  he,  on  September  8, 1870, 
was  at  Salem  depot  ready  to  take  the  morning  train,  which  went  by 
without  stopping,  and  that  he  did  not  reach  Manchester  until  2  p.  m, 
and  rested. 

A  motion  was  made  for  a  nonsuit,  which  was  denied,  and  an 
exception  taken  by  defendant 

The  defendants  then  offered  to  prove  the  following  facts :  '^  That 
said  defendants  have,  at  all  times  before,  and  on  the  said  September 
8, 1870,  and  since,  supplied  said  railroad  with  a  good  and  sufficient 
number  of  suitable  cars  and  locomotives  for  transporting  the  usual 
and  regular  travel  on  said  road,  and  for  accommodating  the  excess 
ordinarily  to  be  anticipated  from  extraordinary  occasions.  That,  on 
said  September  8,  when  the  plaintiff  alleges  that  he  was  not  taken  by 
the  morning  train,  an  extraordinary,  unusual  and  unexpected  number 
of  persons  appeared  at  Lawrence  to  take  passage  on  the  train,  and 
there,  and  at  Methuen  and  Messer's,  so  completely  filled  the  passen- 
ger and  baggage  cars  as  to  occupy  all  the  seats,  fill  the  aisles  and 
platforms,  and  otherwise  overload  the  oars,  so  that  it  would  have 
been  dangerous  to  have  admitted  more  passengers  on  the  train ; 
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that  at  said  Btation  of  Salem  there  Was,  besides  the  plamtiff,  a  large 
Ammber  of  persons  —  to  wit,  one  hnndred  —  waiting  for  transporta- 
tion, whom  it  wonid  bare  been  impossible  to  have  taken  into  the 
ibeady  overloaded  cars,  and  it  would  have  been  dangerois  to  the 
safe  transportation  of  the  passengers  already  on  the  train  to  have 
permitted  any  of  the  persons  at  the  said  station  of  Salem  to  get  on 
board,  and  that  the  defendants  could  not  have  discriminated  as  to 
whom  they  would  take  or  decline  to  take,  eren  if  they  had  had  the 
means  to  transport  any  of  them;  that  the  defendants  were  commoa 
carriers,  and  were  and  are  bound  to  receive  and  carry  all  persons 
asking  transportation,  so  far  as  their  means  would  allow,  and  had 
no  right  to  refuse  transportation  because  they  anticipated  that  at 
some  other  station  there  might  be  other  persons  also  claiming 
transportation ;  and  that  the  defendants  had  no  reason  to  expect 
that  such  an  unusual  number  of  persons  would  apply  for  transpor- 
tation on  the  morning  of  the  said  September  8;  and  that  the 
defendants,  on  the  arrival  of  the  train  in  Manchester,  and  as  soon 
as  the  same  could  be  done  with  safety  to  the  traveling  public,  sent 
back  the  train  to  said  Salem  to  bring  the  plaintiff,  and  all  other 
persons  desiring  transportation,  to  Manchester,  which  was  all  that 
said  defendants  were  bound  to  do  in  law.'' 

The  defendants  also  offered  to  prove  ^^  that  the  train  consisted  of 
eighteen  passenger  cars  and  one  baggage  car,  and  that,  if  the  train 
had  stopped  at  that  station,  being  on  an  up-grade,  it  would  have 
been  impossible  to  have  started  if 

This  evidence  was  excluded,  and  defendants  excepted. 

The  court  charged  the  jury  "  that  the  defendants  were  lialle  for 
not  carrying  the  plaintiff,  and  that  it  made  no  difference  by  what 
means  they  were  prevented  from  fulfilling  their  contract" 

The  jury  returned  a  verdict  for  the  plaintiff.  The  defendants 
moved  to  set  it  aside. 

Mr.  Marston,  for  plaintiff. 

&  C.  Eastman  and  0.  C.  BartMtf  for  defendants. 

Smith,  J.  In  order  to  decide  whether  the  evidence  offered  by  t.h« 
defendants  was  rightly  rejected,  it  is  indispensable  to  determine  what 
the  contract  was.  If  the  defendants  entered  into  an  absolute  and 
imconditional  engagement  to  transport  the  plaintiff  to  Manchestei 


100  NEW  HAMPSHIRE, 


Gordon  v.  Manchester  and  Lawrence  Railroad. 


at  the  precise  hour  and  minute  named  in  the  time-table,  the  ruling 
of  the  court  was  correct.  If,  on  tlie  other  hand,  the  defendants  only 
engaged  to  do  all  that  due  care  and  skill  could  do  to  insure  punctu- 
ality, a  different  result  may  follow. 

A  common  carrier  of  passengers  is  a  person  upon  whom  the  law 
imposes  particular  obligations;  ''and  all  persons  are  supposed  to 
deal  with  the  carrier  on  the  terms  which  the  law  predetermines, 
unless  they  specially  provide  otherwise."  "  A  particular  arrange- 
ment is  determined  by  a  provision  of  the  law,  subject  to  be  altered 
by  a  special  convention  between  the  parties."  Where  the  contract 
is  in  general  terms,  or  is  not  expressed  in  words  at  all,  and  there 
are  no  external  circumstances  indicating  the  intention  of  the 
parties  that  the  carrier  should  assume  more  or  less  than  his  ordi- 
nary liability,  the  contracting  parties  are  regarded  as  tacitly  adopt- 
ing and  incorporating  into  their  contract  the  common-law  provis- 
ions relative  to  the  obligations  and  liabilities  of  common  carriers  of 
passengers.  It  would  be  an  idle  ceremony  for  the  parties  to  go 
through  the  form  of  uttering  words  which  ''express  no  more  thaa 
the  law  by  intendment  would  have  supplied." 

By  the  common  law,  common  carriers  of  passengers  are  bound  to 
use  due  care  and  skill  to  transport  passengers  safely  and  promptly; 
but  they  are  not  insurers  of  results ;  they  are  not  held  liable  as 
absolute  warrantors  of  safety  or  si>eed.  The  burden  of  proof  rosta 
on  the  party  asserting  that  the  carriers  entered  into  an  engagement 
more  onerous  than  that  which  the  common  law  imposes  on  them. 
We  have  now  to  inquire  what  circumstances  there  are,  in  the  present 
case,  to  indicate  that  the  defendants  assumed  so  much  more  than 
their  common-law  liability  as  to  become  absolute  warrantors  of 
punctuality. 
The  plaintiff  paid  his  fare  in  advance. 

This  is  nothing  more  than  what  the  great  majority  of  passengers 
do,  without  any  idea  that  the  carriers  are  thereby  made  to  incur 
any  unusual  responsibility.  Nor  does  it  appear  that  the  plaintiff 
understood  that  his  payment  in  advance  for  the  season  gave  him 
any  especial  preference  over  passengers  who  had  paid  in  advance  for 
a  single  passage.  It  is  not  suggested  that  season  passengers  were 
charged  an  extra  price.  In  all  probability,  each  trip  cost  the  plain- 
tiff in  a  much  smaller  average  sum  than  if  he  had  paid  single  fares. 
The  plaintiff  had  a  ticket- 
It  has  been  said  by  this  court  that  "  ordinarily  the  ticket  is  not 
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and  does  not  contain  the  contract."  Johnson  v.  Concord  R,  R,y  46 
N.  H.  213,  p.  219.  And  it  has  been  asserted  thac  a  ticket  is  rather 
in  the  nature  of  a  receipt  for  the  passage  money,  —  "  a  mere  token 
or  voucher  adopted  for  convenience,  to  show  that  the  passenger  has 
paid  his  fare  from  one  place  to  another."  Denio,  J.,  in  Quimby  v. 
VanderbiUy  17  N.  Y.  306,  p.  313;  Earl,  Com.,  in  Eawson  v.  Pcnn. 
R.  R.  Co^  48  id.  212,  p.  217.  Certainly,  the  ticket  now  in  ques- 
tion does  not  purport  to  express,  and  does  not  express,  all  the  terms 
of  the  contract  If  this  were  held  otherwise,  the  plaintiff  might 
find  it  difficult  to  make  out  even  a  prima  facie  case.  Looking  only 
at  the  literal  language  of  the  ticket,  and  considering  it  as  the  s<jle 
and  conclusive  evidence  of  the  terms  of  the  contract,  it  might  bo 
said  that  the  plaintiff  has  had  all  that  the  ticket  entitled  him  to, 
namely,  a  passage  to  Manchester.  The  ticket  does  not  .-peuify  Lh.it 
trains  shall  run  at  rciisonable  hours,  or  with  reason abli.>  di>2)atcb, 
much  less  that  they  shall  run  at  regular  and  fixed  hours.  It  is 
obvious  that  neither  party  can  foirly  be  asked  to  regard  the  tickrt 
as  expressing  all  the  terms  of  the  contract.  There  is  nothing  in 
this  ticket  to  indicate  that  the  contract  was  an  unusual  one,  w 
mide  u{)on  any  other  basis  than  tlie'coirimcil-law  obligations  ol 
carriers.  It  was  unnecessary  that  thetickct'iillouM  •eApi'-t^i  irt  wp:'4^ 
what  the  law  tacitly  implies.  ^* Exprcssio  eorum  quce  tacilehi'^uut 
nihil  operalur"  (For  instance  of  contracts  in  general  terms,  wlii»:h 
are  construed  as  containing  implied  conditions  exonerating  a  parly 
who  is  without  fault,  see  Dexter  v.  Xorlon,  47  N.  Y.  62,  noti*  to 
Hall  V.  Wright,  96  Eng.  Com.  Law,  p.  705 ;  Rohinso7i  v.  Davidson, 
L.  R.  6  Exchq.  269 ;  Taylor  v.  Caldwell,  3  Best  &  Smith  8:20 ;  - 
also,  L.  R.,  4  C.  P.  1  id.  744.) 

The  defendants  had  published  a  time-table,  upon  which  a  train 
was  advertised  as  leaving  Lawrence  at  8.27  A.  m.,  leaving  Salem  at 
8.45  A.  M.,  and  due  at  Manchester  at  9.35  A.  m. 

Undoubtedly,  "  the  representations  made  by  railway  companies  in 
their  time-tables  cannot  bo  treated  as  mere  waste  paper."  Lonl 
Campbell,  C.  J.,  in  Denton  v.  Oreat  Xorthej-n  Railioay  Co.,  5  El.  t!i 
Bl.  860,  p.  865.  It  must  be  conceded  that  such  a  public  advertise- 
mejt  at  least  imposes  on  the  defendants  the  obligation  of  using  due 
Dare  and  skill  to  have  their  trains  arrive  and  depart  at  the  tinir* 
thu3  indicated.  For  any  want  of  punctuality  which  they  coiikl 
have  avoided  by  the  use  of  due  care  and  skill,  they  are  unqnestiou 
ably  liable.     Nor  can  they  excuse  a  non-conformity  to  tlie  time 
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table  for  any  caase,  the  existence  of  which  was  known  or  ought  to 
haye  been  known  to  them  at  the  time  of  publishing  the  table. 
^They  make  the  time  advertised  a  criterion  of  ordinary  reasonable 
time.''  The  publication  of  the  time-table  cannot  amount  to  less 
than  this,  viz.,  a  representation  that  it  is  ordinarily  practicable  for 
the  company,  by  the  use  of  due  care  and  skill,  to  run  according  to 
the  table,  and  an  engagement  on  their  part  that  they  will  do  all 
that  can  be  done  by  the  use  of  due  care  and  skill  to  accomplish  that 
result  Does  it  go  beyond  this  ?  Does  it  amount  to  an  absolute 
and  unconditional  engagement  that  the  trains  shall  arrive  and 
depart  at  the  precise  moments  indicated  in  the  table?  Does  it 
make  the  company  warrantors  or  insurers  of  punctuality,  and  liable 
for  delays  which  are  due,  not  to  their  fault,  but  to  pure  accident? 

If  these  questions  are  answered  in  the  affirmative,  a  very  singular 
result  will  follow.  Railroad  companies  will  be  under  a  much  more 
onerous  obligation  to  run  punctually  than  to  run  safely.  They  may, 
then,  on  the  same  state  of  facts,  be  held  liable  for  the  loss  of  an 
hour's  time,  and  not  liable  for  the  loss  of  a  year's  time,  or  for  the  loss 
of  a  limb.  As  to  safety,  they  are  bound  only  to  use  due  care  and 
skill  taattainrt./  \They;are  not  liable  for  mishaps  which  are  not 
4t6H[butable;t9  their  negligence,  deadhead  v.  Midland  R.  Co.,  L.  R., 
^Q.'B*.  379,  381.  Suppose  the  morning  train  had  reached  Salem 
"  on  time,"  taken  the  plaintiff  on  board,  and  proceeded  toward  Man- 
chester ;  tliat  midway  between  Salem  and  Manchester  the  train  had 
been  thrown  from  the  track  in  consequence  of  the  breaking  of  a 
wheel ;  that  such  breakage  was  caused  by  a  latent  defect  which 
could  not  have  been  previously  detected ;  that  the  plaintiff  by  this 
accident  lost  a  limb,  and  was  permanently  incapacitated  for  labor; 
and  that,  after  some  delay,  the  plaintiff  and  the  other  passengers 
were  carried  on  by  another  train,  so  that  they  reached  Manchester 
three  hours  late  on  the  same  day ;  in  such  a  case,  it  is  clear  that  the 
defendants  are  not  liable  to  the  plaintiff  for  the  bodily  injury,  not 
for  his  loss  of  time  after  reaching  Manchester.  Does  it  not  seem 
extraordinary  that  they  should  be  liable  for  the  loss  of  the  three 
hours'  time  when  they  are  not  liable  for  the  three  years'  time 
since  elapsed,  or  for  the  loss  of  the  limb  ?  Is  it  natural  to  suppose 
that  the  parties  understood  the  obligation  to  carry  speedily,  to 
be  more  rigid  than  the  obligation  to  carry  safely  ?  A  large  pro* 
portion  of  passengers  might  consider  the  latter  obligation  the 
more  important  of  the  two,  and  might  prefer  delay  to  death.    It 
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u  not  now  snggested  that  the  defendants  could  not  impose  upon 
themselves  a  liability  in  respect  to  punctuality,  far  in  excess  of  their 
obligations  in  other  respects.  But,  in  considering  whether  they 
hare  done  so,  the  incongruous  nature  of  such  action  on  their  part 
may  be  entitled  to  some  weight  We  should  naturally  expect  the 
party  alleging  such  action  to  offer  yery  explicit  evidence  of  it  The 
case  is  unlike  that  of  a  charter  party.  There,  the  parties  enter  into 
a  written  agreement  which,  presumably,  expresses  all  the  terms  of 
the  contract  If,  in  such  an  agreement,  it  is  stipulated  that  the 
dnp  shall  sail  on  or  before  a  particular  day,  there  may  be  no  good 
reason  for  giving  this  express  stipulation  any  other  than  a  strictly 
literal  construction,  or  for  implying  conditions  or  limitations  not 
named  in  the  writing.  See  Olaholm  v.  Hays,  2  Man.  &  Gr.  257 ; 
Oroockewit  v.  Fletcher,  1  Hurl.  &  Norm.  893.  In  the  present  case, 
there  is  no  formal  contract^  either  written  or  oral.  The  great  inquiry 
is,  what  was  the  contract?  The  nature  of  the  contract  is  to  be 
gathered  from  various  documents  and  circumstances.  The  time- 
table is  only  one  among  several  pieces  of  evidence,  from  all  of  which, 
taken  all  together,  the  contract  is  to  be  inferred. 

The  importance  of  punctuality  is  undeniable,  but  so  is  the  impor- 
tance of  safety.  The  serious  results  of  a  failure  in  either  respect 
may  be  weighed  in  determining  whether  the  carriers  have  used  due 
care  and  skill ;  but  the  importance  of  success  does  not  furnish  con- 
clusive evidence  that  the  company  have  absolutely  guaranteed 
against  failure.  Moreover,  the  known  difficulty  of  attaining  abso- 
lute punctuality  throughout  a  whole  year  may  be  taken  into  account 
as  a  sort  of  offset  to  the  argument  founded  on  the  importance  of 
punctuality.  This  difficulty  may  diminish  the  probability  that  the 
company  would  assume  such  a  rigorous  obligation.  In  Howard  v. 
Cobb,  19  Monthly  Law  Reporter,  377,*the  contract  related  only  to  a 
single  trip  of  a  steamer.  But  here,  there  is  no  ground  for  asserting 
that  the  defendants  made  any  different  agreement  relative  to  tlicir 
morning  train  on  September  8,  so  far  as  punctuality  is  concerned, 
from  that  entered  into  respecting  all  their  other  regular  trains 
throughout  the  whole  year.  Practically,  the  question  is,  whether 
they  have  undertaken  to  guarantee  exact  punctuality  in  the  arrival 
and  departure  of  all  their  trains  throughout  a  whole  year.  We  are 
not  niduoed  to  the  dilemma  of  considering  the  time-table  as  evidence 
of  such  a  guaranty,  or  else  giving  it  *'  no  meaning  and  effect  at  all.* 
As  has  already  been  intimated,  much  effect  can  be  given  to  it,  aa 
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Increasing  the  obligations  of  the  defendants,  without  construing  it 
as  an  absolute  wan-anty  of  punctuality. 

Upon  the  whole,  we  think  that  there  is  no  evidence  that  the 
defendants  entered  into  an  absolute  and  unconditional  engagement 
that  the  trains  should  depart  and  arrive  at  the  precise  momenta 
indicated  in  the  time-table.  The  defendants  were  not  liable  for  the 
failure  to  carry  the  plaintiff  in  the  morning,  unless  that  failure  was 
attributable  to  their  negligence,  to  their  neglecting  to  do  all  that 
duo  care  could  do  to  run  in  conformity  to  the  time-table.  The 
rejected  evidence  tended  to  show  that  the  failure  was  not  attribut- 
able to  their  negligence.  It  should,  therefore,  have  been  received, 
and  submitted  to  the  consideration  of  the  jury. 

An  examination  of  reported  decisions  does  not  disclose  any  strong 
preponderance  against  the  views  now  expressed.  In  most  cases  the 
negligence  of  the  carrier  has  been  proved  or  admitted. 

JIawcrofi  v.  Oreat  Northcni  R,  Co..,  as  sometimes  cited,  might 
seem  strongly  against  the  defendants ;  but,  as  reported,  its  bearing 
in  that  direction  is  not  so  obvious.  It  is  a  case  decided  by  Patte- 
BON,  J.,  and  WiGUTMAN,  J.,  in  the  Queen's  Bench,  in  1852,  and  is 
reported  in  16  Jurist,  19G,  8  Eng.  Law  &  Eq.  3G2,  and  more  fully 
in  Law  Journal,  vol.  30  (N.  S.),  vol.  21,  Q.  B.  178.  The  plaintiff 
purchased  an  excursion  ticket  from  Barnsley  to  London  and  return. 
Upon  the  back  of  the  ticket  were  the  words,  "  to  return  by  the 
trains  advertised  for  that  purpose  on  any  day  not  beyond  fburteeu 
days  after  date  hereof."  The  defendants  advertised  certain  trains 
for  excursion  ticket-holders,  including  one  train  leaving  London  at 
6.45  A.  M.,  on  Saturday,  and  another  at  9.15  p.  h.  Upon  all  the 
factS;  the  court  seem  to  have  concluded,  and  we  think  correctly,  that 
the  plain  til!  had  a  right  to  understand  that  both  trains  were  adver- 
tised as  carrying  through  to  Barnsley.  The  plaintiff  went  to  the 
London  station  as  early  as  6  A.  m.  on  Saturday ;  but  the  pressure  of 
persons  wishing  to  be  passengers  by  that  train  was  so  great  that  ho 
was  unable  to  obtain  a  seat  in  it,  although  it  consisted  of  thirty  car- 
riages drawn  by  two  engines.  The  company  caused  an  extra  train 
of  twenty-three  cannages  to  be  sent  about  noon,  but  this  train  was 
also  filled  without  the  plaintiff's  being  able  to  procure  a  place.  The 
company  made  every  exertion  to  procure  and  send  off  another  extra 
train  during  the  day,  but  were  unable  to  do  so  for  want  of  sulli- 
cient  engines,  carriugcs,  and  servants  at  the  London  station  to 
meet  the  extraordinary  influx  of  returning  excursion  passengers  Dn 
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that  morning,  although  they  were  sufficiently  supplied  for  the  ordi- 
nary excursion  traffic  of  the  company.  The  deiendants  contended 
that  it  would  have  been  unsafe  to  have  dispatched  the  G.45  a.  il 
train  with  more  than  two  engines,  or  with  a  greater  number  of  car- 
riages; bat  it  was  conceded  that  a  sufficient  number  of  trains  to 
convey  all  excursion  ticket-holders  might  have  been  dispatched 
with  safety  long  before  noon,  if  the  company  had  been  provided 
with  a  sufficient  number  of  engines,  cars  and  servants  for  the  pur- 
pose at  the  London  station.  It  was  claimed  that  the  transportation 
provided  would  have  been  sufficient  to  accommodate  all  applicants 
on  any  other  Saturday  morning  for  two  months,  and  that  the  num- 
ber of  applicants  on  the  Saturday  morning  in  question  was  greutei 
than  on  any  other  Saturday.  The  plaintiff  took  passage  in  the  9. 15 
p.  M.  train,  which  carried  him  only  as  far  as  Doncaster.  No 
arrangement  had  been  made  for  carrying  him  thence  to  Barnsley, 
and  no  train  ran  thither  until  Monday.  The  county  judge,  at  the 
trial,  ruled  that  there  was  a  special  contract  binding  the  defendants 
to  carry  the  plaintiff  by  the  6.45  a.  m.  train,  or  by  some  other  train 
within  a  reasonable  time  after  thai  hour;  that  carrying  by  the  9.15 
p.  M.  train  was  not  a  sufficient  compliance  with  the  contract,  bul  if 
BO,  there  was  a  breach  in  carrying  no  farther  than  Doncaster;  that 
the  extraordinary  influx  of  passengers  was  no  defense,  but  the  com- 
pany were  bound  to  provide  sufficient  accommodations  at  or  within 
a  reasonable  time  after  the  hour  advertised  for  all  excursion  ticket- 
holders.  In  arguing  to  set  aside  the  verdict  for  the  plaintiff,  ren- 
dered under  these  rulings,  the  counsel  for  the  defendants  said: 
"  Could  the  company  be  sued  if  they  had  refused  to  carry  a  passen- 
ger when  there  was  no  room  for  him  ?  They  were  common  carriers, 
and  bound  to  carry  safely."  Thereupon,  Pattesox,  J.,  remarked ; 
"They  should  have  made  it  a  condition  of  their  contract  tliat  'hey 
would  not  carry  unless  there  was  room."  The  court  refused  to 
grant  a  new  trial.  Pattesojs',  J.,  said:  "The  defendants,  in  refus- 
ing to  take  the  plaintiff  by  the  morning  train,  were  right,  because 
the  train  was  too  full  to  allow  him  to  be  carried  with  safety.  ]>ut 
if  they  put  him  off  and  kept  him  until  the  evening,  they  sliould 
have  made  some  special  provision  for  carrying  him  on  to  Barn  si ey 
at  once.  I  do  not  think  that  they  had  any  right  to  keep  him  in 
London  until  the  9.15  evening  train.  They  sliould  have  sent 
another  train.  Tlie  case  finds  tliat  they  migiit  have  done  so  with- 
out danger."  WlGHTMAX,  J.,  eaid:  «  *  *  *  I  think  that  bj 
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^oiiig  by  the  evening  train  he  has  waived  any  right  to  complain  of 
navihg  been  kept  until  the  evening.  But  if  he  was  content  to  wait 
dtid  go  by  the  evening  train,  he  ought  to  have  been  carried  on  aa 
*nT  is  Bamsley,  unless  they  had  told  him  what  the  state  of  the  case 
<%  IS  with  respect  to  the  stopping  at  Doncaster,  or  had  made  some 
I  Knal  terms  with  him." 

In  that  case  it  is  clear  that  the  company  were  liable,  at  all  events, 
tor  failing  to  make  any  attempt  to  carry  the  plaintiff  through  to 
Bamsley  by  the  evening  train.  WiQHXMAiir,  J.,  rests  his  decision 
entirely  on  this,  and  it  is  questionable  whether  the  case  can  be 
regarded  as  an  authority  for  any  thing  beyond  this.  The  county 
judge,  at  the  trial,  seems  to  have  ruled  that  the  defendants  com- 
plied  with  their  contract  if  they  carried  the  plaintiff  within  a  rea- 
sonable time  after  the  hour  advertised.  This  is  all  that  the  defend- 
ants can  ask  in  the  case  at  bar.  It  means  '^  reasonable  under  all  the 
circumstances  of  the  case ;"  and  such  a  ruling  is  inconsistent  with 
the  theory  of  an  absolute  guaranty  of  punctuality.  The  dictum^ 
and  the  decision  of  Patteson,  J.,  may  be  susceptible  of  the  con- 
struction that  the  company  had  failed  to  use  due  foresight  to  antici- 
|iate  and  provide  for  the  emergency,  and  that  they  were  liable  on 
that  ground.  We  think  that  the  case  cannot  be  regarded  as  an 
ttuth^rity  entitled  to  controlling  weight  in  the  present  instance  (see 
2  Redf.  on  Railways,  5th  ed.,  p.  281) ;  and  we  have  stated  it  thus 
fully,  not  so  much  by  reason  of  its  intrinsic  importance,  as  on 
account  of  the  frequency  with  which  it  has  been  cited  elsewhere. 

Other  cases  will  be  noticed  more  briefly.  In  Sears  v.  Eastern  R. 
R.  Co,y  14  Allen,  433,  the  company  were  liable  for  not  using  due  care 
to  give  notice  of  the  change  in  the  starting  time  of  the  train.  In 
Lafayette  R.  R,  Co.  v.  SimSy  27  Ind.  69,  the  company  did  not 
attempt  to  show  that  they  had  used  due  care  to  provide  accommo- 
dations. They  demurred  to  the  replication,  instead  of  rejoining  that 
there  was  an  unexpected  rush  of  passengers  which  they  could  not 
reasonably  have  anticipated.  Dunlop  v.  Edin.  <&  Olasgow  Ry.  Co^ 
U)  Jurist,  part  2,  407,  408,  was  a  case  where  the  company  were 
clearly  in  fault  In  Denton  v.  Great  Northern  Ry,  Co.,  6  EL  &  BL  860, 
the  defendants  were  liable  for  falsely  representing  that  a  train 
would  start  when  they  knew  it  would  not  There  was  no  attempt 
^n  their  part  to  comply  with  the  advertisement.  Weed  v.  Panama 
R,  R.  Co.j  17  N.  Y.  362,  is  a  case  where  the  delay  was  held  chaige- 
able  to  the  fault  of  the  defendants,  on  the  principle  that  the  act  of 
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iheir  aeryant  was  their  act; — see,  also,  Blaeksiock  y.  jV.  J",  d  Erie 
R.  A,  20  H.  T.  48.  In  Deniing  v.  Grand  Trunk  Ry.  Co.,  48  N, 
U.  455,  it  appeared  that,  on  February  21,  the  plaintiffs  told  the 
defendants  that  they  had  wool  to  send  to  Boston,  which  had  been 
contracted  for  and  which  they  were  very  anxions  to  have  go  forward 
immediately,  and  that,  nnless  it  could  be  sent  forward  from  North- 
umberland the  next  day,  it  must  go  by  another  railroad  route.  The 
defendants  thereupon  received  the  wool,  and  agreed  to  forward  it 
fh>m  Northumberland  on  February  22,  but  did  not  forward  it  until 
March  Id.  The  defendants  offered  to  show  that,  owing  to  the 
approaching  termination  of  the  reciprocity  treaty,  there  was  at  this 
time  a  great  and  unusual  rush  of  freight,  and  that  this  occasioned 
the  delay.  They  did  not  offer  to  prove  that  the  rush  commenced 
after  the  making  of  their  contract  with  the  plaintiffs,  or  that  the 
plaintiffs  had  knowledge  of  it  The  evidence  was  rejected.  (See 
the  ruling  on  p.  461.)  That  case  differs  from  the  present  in  at  least 
two  vital  particulars:  First,  the  special  stress  laid  on  punctuality  in 
the  n^otiation  tended  to  show  an  absolute  contract  to  carry  within 
a  prescribed  time,  and  the  jury  found  such  a  contract  See  Ear- 
mony  v.  Bingham,  12  N.  Y.  99 ;  Wilson  v.  Yorky  NevxMstU  <&  Ber- 
wick  By.  Co.,  18  Eng.  Law  &  Eq.  557,  in  note;  Mullik,  J.,  in  Van 
Buskirk  v.  Roberts,  31  N.  Y.  661,  674,  675.  Second,  the  existence 
of  the  alleged  cause  of  delay  was,  for  aught  that  appeared,  fully 
within  the  knowledge  of  the  defendants  at  the  time  they  contracted 
with  the  plaintiffs.  They  were  in  fault  for  knowingly  undertaking 
more  than  they  could  perform.  See  Porter  v.  Steamboat  New  Eng- 
land,  17  Mo.  290.  In  Ifew  Orleans,  etc.,  R.  R,  Co.  v.  Hurst,  36 
Miss.  660,  the  company  offered  no  excuse  whatever  for  runniug 
past  the  station;  and  in  Heirn  v.  M^Caughan,  32  Miss.  17,  there 
was  evidence  tending  to  show  want  of  due  effort  to  stop.  In 
Sfrohn  v.  Detroit  dk  Mil  R,  R.  Co.,  23  Wis.  126,  it  seems  to  have 
been  held  that  a  mere  statement  by  the  carrier's  agent  that  the 
ordinary  time  for  transportation  of  freight  is  a  certain  num- 
ber of  days,  is  not  sufficient  to  show  a  contract  to  carry  within 
that  tima  In  Angell  on  Carriers  (4th  ed. ),  §  527  a,  it  is  said  that 
the  time-tables  are  ^'in  the  nature  of  a  special  contract,  so  that  any 
deviation  from  them  renders  the  company  liable ;"  but  we  think  no 
authority  there  cited,  unless  it  be  Hawcroft  v.  G.  W.  Ry.  Co.,  directly 
sustains  this  position. 

It  would  seem  that  the  English  railway  companies  are  now  in  the 
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habit  of  inserting  notices  in  their  time-tables  that  they  do  not  war- 
rant that  the  trains  will  arrive  and  depart  at  the  precise  time  indi- 
cated. See  Boy  ILL,  G.  J.,  in  Lard  v.  Midland  R.  Co^  L.  R.,  2  0. 
P.  339,  346 ;  Hurst  v.  Great  Western  R.  Cb.,  19  C.  B.  (N.  S.)  310 ; 
Prevost  Y.  Great  Eastern  R^  13  Law  Times,  N.  S.,  20 ;  Buckmai* 
ter  Y.  O.  E.  R.  Co.y  23  id.  471.  But  this  practice  may  have 
been  adopted  from  abundant  caution,  and  does  not  seem  to  us 
to  furnish  decisive  evidence  of  the  understanding  of  the  legal  pro- 
fession that  the  time-table,  without  the  notice,  would  import  a  war- 
ranty. In  this  country  nearly  all  the  railroads  publish  time-tables, 
and  delays,  not  attributable  to  negligence,  are  not  uncommon ;  yet 
suits  to  recover  damages  for  detention  in  such  cases  arc  almost,  if  not 
quite,  unknown.  That  such  actions  are  almost  unprecedented, 
'^  shows  very  strongly  what  has  been  understood  to  be  the  law  upon 
the  subject" 

The  motion  for  a  nonsuit  was  properly  denied  \  for  the  jury  might 
have  found  negligence  from  the  (then)  unexplained  evidence  that  the 
train  ran  by  Salem.  The  new  trial  is  granted,  because  of  the 
rejection  of  the  evidence  which  the  defendants  offered,  to  explain 

this  circumstance. 

Verdid  set  aside. 
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Statb  y.  Eabu. 
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(M  lA.  Ann.  88.) 
OHminal  law  -^  chaOeng$, 

When  two  or  more  poraoiifl  are  indicted  and  tried  joint!  j,  the  State  la  entitled 
lo  no  more  peremptory  ehallengee  than  when  the  trial  la  against  one  alone. 

Iin>iCTXSin  for  murder — appeal  by  the  defendantii 
&  BMm,  attorney-general,  for  State. 
A.  A.  Atoekef  for  defendants. 

Howiy  J.  The  defendants  having  been  found  gniliy  of  mnidar 
and  sentenoed  accordingly,  have  appealed  to  this  court  They  make 
fiTe  points  here,  of  which,  however,  it  wiU  be  necessary  to  examine 
but  one. 

It  appears  from  an  inspection  of  the  first  bill  of  exceptions  taken 
during  the  trial,  that  the  State  was  allowed  to  chaOenge  peremp- 
torily more  than  six  jurors,  the  court  below  deciding  that  each 
prisoner  was  entitled  to  twelve  peremptory  challenges  and  ''the 
State  to  six  for  each  accused/' 
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It  ifl  trae  that  each  defendant  was  entitled  to  twelve  peremptoi; 
challenges,  but  it  by  no  means  follows  that  the  State  is  entitled  to 
BIX  for  each  defendant.  The  State  has  no  rights  in  the  matter 
beyond  those  conferred  by  the  statute,  and  the  statute  declares  that 
''in  all  criminal  prosecutions  wherein  the  defendant  is  allowed  per- 
emptory chaUenges,  the  State  shall  also  be  allowed  to  chaUenge 
without  cause  any  number  not  exceeding  six.''  B.  S.  1870,  § 
998.  This  means,  clearly,  six  in  a  single  prosecution — in  the  trid 
of  a  single  indictment — without  any  reference  to  the  number  of 
defendants  included  in  the  prosecution,  or  mentioned  in  the  indict- 
ment The  language  is  plain,  the  case  at  bar  is  within  its  provisions, 
and  we  are,  therefore,  constrained  to  think  the  court  erred  in 
allowing  the  number  of  peremptory  challenges  by  the  State  to 
exceed  six. 

The  precise  question  in  this  case  was  decided  by  the  supreme 
court  of  Ohio  in  the  year  1840  in  the  same  way,  under  a  statute 
which  we  think  practically  identical  in  this  respect  with  our  own. 
In  the  law  of  Ohio  the  phrase  ''trial  of  an  indictment''  was  used 
instead  of  ''criminal  prosecution,"  and  the  right  to  challenge,  per- 
emptorily, two  of  the  panel  was  given  to  "every  prosecuting  attor- 
ney" and  "every  defendant"  The  lower  court,  in  a  case  where 
there  were  three  defendants,  having  allowed  the  State  six  peremp>« 
tory  challenges,  the  supreme  court,  in  reversing  the  judgment, 
said: 

"  There  was  but  one  indictment,  and  on  the  part  of  the  State  the 
right  of  peremptory  challenge  should  have  been  confined  to  two^ 
while  each  of  the  defendants  could,  in  like  manner,  legally  object 
to  the  same  number.  Had  the  defendants  been  separately  tried, 
the  indictment  would  have  been  separate  as  to  each,  and  on  every 
trial  the  State's  right  to  such  challenge  of  two  of  the  jurors  would 
have  been  legal,  but  upon  a  joint  trial  it  is  otherwise." 

We  are  constrained  to  order  a  new  trial. 

It  is  therefore  ordered  that  the  judgment  appealed  from  bi 
revened,  and  that  the  cause  be  remanded  for  a  new  triaL 
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iUJM.  Ann.  91.) 
IMts^narki.     Whai  ofi. 

TIm  lending  prindple  of  the  law  of  trmde-marke  ia,  that  the  mannfagtnrer  or 
merchant  who  has  pxodneed  or  brought  into  niarket  an  article  of  nee  or  con- 
■omptlon  that  has  foond  favor  with  the  pabllc,  and  who,  bj  afflTJng  to  it 
■ome  name,  deyioeor  BTmbol  which  seryee  to  dlBtingaieh  it  as  his,  and  to 
dlotlngniah  it  from  all  others  lias  famished  his  individnal  guaranty  of  its 
Talne»  shaU  receive  the  reward  of  his  skill,  and  shall  not  be  deprived  thereof 
hj  infringement  or  imitation. 

The  words  which  compose  a  trade-mark  need  not  each  be  new.  if  the  combi- 
nation thereof  be  new  and  be  descriptive  of  the  origin  of  the  goods  and  their 
ownership  bj  the  mannfacturer  who  devises  the  mark,  it  will  be  unlawful 
lor  any  other  person  to  filch  the  combination  or  any  important  part  thereof. 

It  is  unlawful  to  put  up  imitation  goods  under  the  name  of  the  real  manufao> 
tnrer,and  the  excuse  that  such  an  act  was  authorized  bj  a  person  of  the  same 
name  as  that  manufacturer,  is  alMurd. 

The  fact  that  a  trade-mark  label  is  oopj-righted,  but  the  date  of  entry  is  n^t 
given  as  required  by  the  act  of  congress,  is  of  no  importance  in  a  suit  in  a 
State  court  for  damages  for  imitation  of  a  trade-mark. 

Appbal  from  the  fourth  district  court 

Henry  J.  Leovy  and  Semmea  dk  Mott,  for  plaintiff  and  appellant 

HyatM  dk  Joiuis,  for  defendants  and  appellees. 

HowBy  J.  The  principal  point  inyolved  in  this  case  is  one  relat- 
ing to  the  law  of  trade-marks. 

The  plaintiff  enjoined  the  defendants  from  preparing  and  selling 
or  offering  to  sell  any  imitation  of  plaintiff's  gin^  or  any  article 
with  or  under  the  name  or  title  of  '^  Wolfe's  Aromatic  Schiedam 
Schnapps,"  or  '^  Aromatic  Schiedam  Schnapps/'  or  '^  Schiedam 
Schnapps,"  or  from  using  any  imitation  of  said  name;  and  claimed 
damages  for  an  alleged  infringement  by  defendants  of  his  rights  as 
the  manufacturer  of  this  kind  of  gin  and  as  the  originator  of  the 
trade-mark. 

The  defendants  answered  by  general  and  various  special  denials. 

The  cause  was  tried  by  a  jury,  who  rendered  a  verdict,  the  effect 
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of  which,  06  confirmed  by  the  judgment  of  the  lower  court,  was  to 
restrain  the  defendants  only  from  the  use  of  the  word  "  Wolfe," 
aod  to  throw  upon  the  plaintiif  the  costs  of  the  suit,  his  claim  for 
damages  being  rejected.     The  plaintiff  has  appealed. 

It  appears  from  testimony  uncontradicted  and  unimpeached  that 
the  plaintiH  manufactures  his  gin  in  Holland  and  puts  it  up  in 
bottles  with  uniform  and  peculiar  marks  and  labels;  that  he  has 
been  engaged  in  business  of  this  kind  since  1851;  that  the  name  of 
"  Wolfe's  Schiedam  Aromatic  Schnapps,"  impressed  on  the  bottles 
and  forming  part  of  the  labels,  was  devised  by  him  to  denote  hia 
goods  thus  made  and  sold;  that  in  the  trade  this  name  was  fully 
recognized  as  his  trade-mark;  that  the  phrase  ^'Schiedam  Schnapps" 
was  fully  recognized  as  his  peculiar  property,  in  that  it  expressed 
the  origin  and  ownership  of  his  goods,  and  suggested  to  the  general 
public,  who  had  occasion  to  buy  gin,  the  liquor  made,  imported  and 
bottled  by  him;  that  the  liquor  thus  put  up  was  really  gin;  that  it 
had  certain  medicinal  qualities  supposed  by  some  to  inhere  in  that 
kind  of  distilled  spirits;  and  that  it  had  been  extensively  advertised 
and  sold  by  plaintiff.  It  appears,  also,  that  the  defendants  had  for 
some  time  been  putting  up  and  selling  a  gin  adulterated  with  water 
in  bottles  similar  in  appearance  to  those  of  plaintiff,  with  labels 
which  were  merely  colorable  imitations  of  the  name,  mark,  devices 
and  symbols  of  plaintiff,  being  headed  "  Wolfe's  Aromatic  Schiedam 
Schnapps"  and  signed  at  the  foot  "Wolfe,"  instead  of  the  "Udol- 
pho  Wolfe "  of  the  genuine  label,  and  with  words  blown  on  the 
sides  of  the  bottles  well  calculated  to  mislead  a  purchaser  who  did 
not  make  an  unusually  careful  scrutiny.  It  also  appears,  without 
any  objection,  that  the  defendants  had  imitated  the  goods  of  another 
manufacturer  in  a  similar  way  and  only  desisted  upon  being  threat- 
ened with  suit 

It  is  not  deemed  necessary  to  review  the  numerous  cases  which 
have  been  cited  in  the  able  briefs  of  counsel.  Some  are  conflict- 
ing. Some  depend  on  technical  differences  between  proceedings 
at  law  and  in  equity.  In  others  the  plaintiff's  case  was  not  made 
but  by  as  full  evidence  as  has  been  produced  here.  It  is  sufficient 
to  say  that  in  view  of  the  facts  above  recited  we  think  the  plaintiff 
entitled  to  a  perpetuation  of  the  injunction  originally  issued  and  to 
damages,  and  not  merely  to  the  very  limited  relief  accorded  by  the 
verdict. 

It  is  urged  by  defendants  that  the  plaintiff's  claim  is  prescribed 
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by  the  prescription  of  ten  years,  during  wliich  time,  prior  to  the 
euity  they  claim  that  they  have  been  engaged  in  the  business  com- 
plained of.  The  prescription  of  one  year,  which  is  also  pleaded^ 
cnts  off  plaintiff  from  any  claim  for  damages  for  any  period  longer 
than  twelye  months  prior  to  citation  (Rev.  G.  G.  3536),  but  mo  do 
not  think  there  is  any  force  in  the  plea  of  ten  years,  or  in  the 
further  point  that  'Hhe  defe'ndanfcs  have  acquired  as  to  all  the 
world  by  uninterrupted  possession  for  ten  years  a  full  and  complete 
title  to  the  trade-mark." 

It  is  farther  urged  that  the  plaintiff  is  neither  the  diflcoverer  nor 
first  manufacturer  of  the  article  for  which  he  claims  the  mark.  We 
do  not  understand  the  current  of  authority  to  be  in  favor  of  thia 
proposition  that  this  is  necessary  to  his  case.  In  the  passage  cited 
by  defendants  from  Upton  on  Trade-marks,  page  24,  that  writer 
inys: 

**  It  seems  to  be  the  established  doctrine  that  property  in  trade- 
marks, so  far  at  least  as  they  consist  in  the  proper  name  of  the 
thing  designated,  or  by  long  use  have  become  known  by  that  name, 
can  exist  only  in  those  wlio  have  the  exclusive  right  tounanufacture 
or  to  sell  the  specific  article,  and  so  far  as  they  consist  in  any  thing 
other  than  the  proper  name  of  the  thing  which  is  susceptible  of 
becoming  a  legitimate  trade  mark,  can  exist  only  in  the  manufae- 
tnier  or  in  those  entitled  to  represent  the  manufacturer.'' 

Assuming  this  statement  to  be  accurate,  it  simply  means  that  if 
the  plaintiff's  trade-mark  had  consisted  merely  of  the  words  '^Hol- 
land  Gin,"  it  wonld  be  necessary  for  him  to  show  an  exclusive  right 
to  manufacture;  but  if  the  trade-mark  consists  of  something  else^ 
as  the  plaintiff's  own  name  combined  with  a  sonorous  appellation 
well  calculated  to  express  origin  and  ownership  as  well  as  to  attract 
the  attention  and  impress  the  memory  of  buyers,  it  is  only  necessary 
that  he  should  manufacture,  without  exclusive  right,  or  represent  a 
mannfacturer.  And  we  think  the  true  rule,  as  applicable  to  this 
case,  is  correctly  stated  in  the  following  passage  from  the  same 
writer,  page  97,  to  be  this: 

^^  That  the  honest,  skillful  and  industrious  manufacturer  or  enter- 
prising merchant  who  has  produced  or  brought  into  the  market  aa 
article  of  use  or  consumption,  that  has  found  favor  with  the  publlo, 
and  who,  by  affixing  to  it  some  name,  mark,  device  or  symbol, 
which  serves  to  distinguish  it  as  his,  and  to  distinguish  it  from  all 
others,  has  furnished  his  individual  guaranty  and  assurance  of  the 
Vol.  XIIL  — 15 
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quality  and  integrity  of  the  manufacture,  shall  receive  the  first 
reward  of  his  honesty,  skill,  industry  or  enterprise;  and  shall  in  no 
manner  and  to  no  extent  be  deprived  of  the  same  by  another,  who 
to  that  end  appropriates  and  applies  to  his  productions  the  same  or 
a  colorabh  imitation  of  the  same  name^  mark,  device  or  symiol,  so 
that  the  public  are,  or  may  be,  deceived  or  misled  into  the  purchase 
of  the  productions  of  the  one,  supposing  them  to  be  those  of  the 
other.'' 

And  see  Stokes  v.  Landgroff,  17  Barb.  608;  Howard  v.  Henriques, 
8  Sandf.  725;  Brooklyn  White  Lead  Company  y.  Massuy,  5  Barb. 
416;  Williams  v.  Johnson,  2  Bosw.  1. 

It  is  in  vain  for  defendants  to  urge  that  the  several  words  which 
compose  the  name  given  by  plaintiff  to  his  goods  are  not  new.  His 
combination  of  these  words  is  proved  to  have  been  new,  and  It  is 
proved  to  indicate  the  origin  and  ownership  of  the  liquor,  and  the 
defendants  have  no  right  to  filch  this  combination,  or  any  impor- 
tant part  of  it,  in  such  way  as  to  mislead  the  purchaser  as  to  the 
real  origin  and  ownership.  Upon  this  branch  of  the  case  the 
decision  in  Oout  v.  Alesshgn,  6  Beav.  69,  is  in  point,  where  the 
defendants  were  restrained  from  using  not  merely  the  name  of 
plaintiff,  upon  watches,  but  also  any  of  the  Turkish  words  and 
other  devices  first  used  by  plaintiff  to  describe  the  merits  of  his 
watches.     And  see  Clark  v.  Clark,  25  Barb.  76. 

Still  less  can  the  defendants  escape  under  the  absurd  excuse  given 
in  this  testimony  that  they  were  putting  up  and  selling  the  '^imita- 
tion goods"  under  a  written  permit  from  a  Mr.  Wolfe,  the  father- 
in-law  of  one  of  them.  It  appears  that  this  person  died  about  four 
years  before  this  action  was  begun,  but,  if  he  had  lived,  the  use  of 
his  name  under  this  permit  would  only  have  made  the  defendants' 
attempt  to  deceive  seem  more  deliberate  and  studied.  Croft  v.  Day, 
7  Beav.  84;  Rodgers  v.  Nowill,  5  Man.,  Gr.  &  Scott,  109.  Nor 
is  there  any  merit  in  the  point  that  the  plaintiff  cannot  recover 
because  his  label,  which  contains  the  statement  that  it  is  copy- 
righted, does  not  also  show  the  date  at  which  the  entry  was  made; 
nor  in  the  point  that  he  had  no  right,  in  any  event,  to  copy-right 
a  labeL  This  is  not  a  suit  to  enjoin  the  infringement  of  a  copy- 
right, the  courts  of  the  United  States  alone  having  jurisdiction  of 
such  cases.  Conkling,  112.  We  presume  the  proof  to  show  that  in 
1851  the  plaintiff  copy-righted  his  label  in  New  York,  was  merely 
intended  to  show  that  he  devised  the  label  as  early  »s  that  year. 
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We  fix  the  damages  in  this  case  at  >T,500. 

It  is  therefore  ordered  that  the  jadgment  appealed  from  be 
lerersed  and  the  yerdict  set  aside;  that  the  phuntifl  haye  judgment 
against  the  defendants,  in  solido,  for  the  sum  of  $1,500;  and  that 
the  preliminaiy  injunction  issued  herein  be  perpetuated,  with  costs 
in  both  courts. 


fliAXi  «r  reL  Yak  OaDBV  y.  Sautikkl 

(Si  La.  Ann. us.) 
Oontempt — pardon. 

Hm  gOTsnor  of  a  State  has  power  to  pardon  for  contempt 

WAiiwAn  ooBPirs.    The  opinion  states  the  facts. 
Oeorg$  S.  Lao$y  and  Chas  8.  Bice,  for  relator. 
(7.  T.  Beamis,  for  respondent 


Taliafbbbo,  Justice,  delivered  the  opinion  of  a  majority  of  thi 
judges  sitting  at  chambers  to  hear  the  habeas  corpus  granted  in 
this  cause* 

Tauafbbbo,  J.  The  relator  complains  that  he  is  under  illegal 
arrest  and  held  in  custody  by  the  civil  sheriff  of  the  parish  of 
Orleans  in  obedience  to  an  order  rendered  by  the  judge  of  the  sixth 
district  court  of  the  parish  of  Orleans,  on  {"he  6th  of  March,  1872, 
sentencing  him  to  arrest  and  to  be  held  in  custody  by  the  sheriff  for 
the  term  of  ten  days  for  an  alleged  contempt  of  the  orders 
of  the  said  court.  He  alleges  that  for  the  offense  charged 
against  him,  and  for  which  he  was  sentenced  as  aforesaid,  and 
under  pretense  of  which  he  is  now  under  arrest  and  deprived  of  his 
liberty,  he  has  applied  to  and  obtained  from  the  governor  of  the 
State  of  Louisiana  a  full  pardon  and  remission  of  said  offense,  and 
that  he  has  presented  the  same  to  the  sheriff  and  demanded  his 
release,  but  notwithstanding  the  sheriff  refuses  to  discharge  him 
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anless  ander  an  order  of  the  court  whicli  autliorizcd  the  arrest  and 
detention  of  the  rehitor.  lie  therefore  ii])j)lies  for  a  writ  of  habeaa 
corpus  directed  to  the  said  sheriff,  commanding  liim  to  bring  the 
relator  before  the  supreme  court  of  Louisiana  or  any  of  the  judges 
thereof,  and  show  cause  why  he  thus  keeps  the  relator  imprisoned 
and  deprived  of  his  liberty,  and  why  he  should  not  be  released  and 
discharged.     He  prays  for  relief,  etc. 

The  facts  seem  to  be  that  in  the  month  of  February  of  the  pres- 
ent year  suit  was  bi*ought  against  Van  Orden,  the  relator,  by  J.  B. 
lionis  to  recover  from  him  a  cash  box  and  its  contents,  alleged  to 
tontain  the  amount  of  $35,000  in  money  and  public  securities, 
rhich  box  and  its  alleged  contents  had  been  deposited  with  the 
;«lator  for  safe-keeping.  A  writ  of  sequestration  was  issued  to 
«ake  the  box  out  of  the  hands  of  the  relator,  and  upon  his  refusal 
k>  deliver  it  he  was  sentenced  to  be  arrested  by  the  sheriff,  and  to 
6e  held  in  custody  by  him  for  the  period  of  ten  days  as  for  a  con* 
tempt  of  court.  Application  was  then  made  to  the  governor  of 
ihe  State  for  a  pardon,  whicli  was  granted.  The  sheriff,  conceiving 
t  to  be  his  duty  to  hold  the  party  in  custody  until  otherwise 
ordered  by  the  court,  declined  to  release  the  prisoner  upon  the 
oresentation  of  the  pardon  granted  by  the  executive;  and  at  thia 
itage  of  the  proceedings  the  application  was  made  to  this  court,  or 
(o  any  of  the  judges  thereof,  for  a  writ  of  habeas  corpus,  which  was 
issued  accordingly. 

The  questions  for  determination  are: 

First  Is  this  court,  or  any  of  the  judges  composing  it,  vested 
with  power  to  issue  the  writ  of  habeas  corpus  prayed  for  in  this  case, 
and  to  maintain  jurisdiction  of  the  matters  presented  by  the  peti* 
tion  of  the  relator? 

Second,  Has  the  governor  of  the  State  the  power  to  grant  a  par- 
don to  a  party  sentenced  to  imprisonment  by  a  court  for  a  con- 
tempt of  its  authority? 

Article  792  of  the  Code  of  Practice  provides  that  "  the  supreme 
lourt  and  each  of  the  judges  thereof  shall  have  power  to  issue  writs 
ot  habeas  corpus  at  the  instance  of  persons  in  actual  custody,  in 
^ases  when  they  may  have  appellate  jurisdiction,"  etc.  We  regard 
the  order  under  which  the  party  in  this  case  was  arrested,  and  if 
held  in  custody  by  the  sheriff,  as  constituting  a  part  of  the  pro* 
ceedings  in  the  suit  of  Louis  v.  Van  Orden,  The  order  of  seques- 
tration was  rendered  by  the  judge  in  the  exercise  of  his  judicial 
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fanctions  in  determining  tlie  issues  prescuted  by  the  parties.  The 
order  of  imprisonment  consequent  upon  the  relator's  alleged  con- 
temjit  forms  part  of  the  proceedings  in  the  action  jiendlng.  It 
grew  out  of  and  constituted  an  important  part  of  those  proceed- 
ings. It  is  not  easy  to  disconnect  it  from  them.  AVe  do  not  view 
it  in  the  light  of  a  separate,  independent,  isolated  action  or  pro- 
ceeding detached  from  the  main  action,  and  wholly  unconnected 
with  it.  If  we  entertained  a  doubt  on  this  point  we  should  feci  it 
to  be  our  duty,  in  a  case  involving  a  question  of  personal  liberty,  to 
assume  jurisdiction.  The  matter  in  controversy  between  the  par- 
ties to  the  suit  is  clearly  within  the  jurisdiction  of  this  court. 
Besides,  the  relator  presents  himself  as  occupying  also  anotlier 
ground.  If  the  order  of  imprisonment  were  considered  a  decree  or 
judgment  entirely  distinct  from  the  suit,  in  the  prosecution  of 
which  it  originated,  that  decree  or  judgment  of  the  court  is  one 
from  which  the  relator  would  have  the  right  of  ai)peal.  He  alleges 
under  oath  that  that  decree,  by  depriving  him  of  his  liberty,  deteu- 
tion  from  his  family,  and  suspension  from  his  business,  injures  him 
to  an  amount  exceeding  it500. 

The  next  inquiry  is,  has  the  governor  the  prerogative  of  pardon 
in  cases  of  conviction  and  punishment  for  contempt  of  the  autliui- 
ity  of  a  court  The  investigation  which  we  have  been  able  to  niuke 
of  this  question  does  not  satisfy  us  that  the  chief  executive  ollieer 
of  the  State  is  without  power  to  extend  pardon  to  a  party  convicted 
and  punished  for  contempt  of  court  We  find  nothing  in  the  ct in- 
stitution of  the  State  which  makes  an  excei)tion  in  such  cases. 
That  the  president  of  the  United  States  is  clothed  with  the  power 
to  grant  pardons  in  cases  where  judges  of  the  United  States  courts 
punish  for  contempts  is  clearly  settled.  4  Opinions  of  Attornevs- 
General,  458;  5  id.  579;  Blatchford's  Circuit  Court  Eeports,  vol.  7, 
p.  24,  and  cases  there  cited. 

The  analogy  between  the  exercise  of  such  a  power  by  the  presi- 
dent in  all  the  States,  in  cases  of  the  sort  arising  in  the  courts  oi 
the  United  States,  and  the  exercise  of  that  power  in  a  single  State 
by  its  governor,  in  the  same  class  of  cases  arising  in  the  courts  of  a 
State,  seems  to  be  strong  and  well  defined.  There  being  no  excei)- 
tion  found  in  our  State  constitution  precluding  in  such  cases  the 
exercise  of  the  pardoning  prerogative  by  the  governor  of  the  State, 
we  feel  no  hesitancy  in  recognizing  its  existence.  Tha*  the  offenso 
arising  from  a  contempt  of  the  authority  of  a  court  is  one  which. 
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from  its  nature,  should  be  summarly  punished,  to  the  end  that  an 
efficient  and  wholesome  exercise  of  judicial  powers  may  be  had,  no 
one  will  question.  But  the  opinion  entertained  to  some  extent  that 
punishments  decreed  for  such  offenses  must  necessarily  be  inflicted 
at  the  stem  arbitrament  of  the  judge,  witliout  remission  or  abate- 
ment by  the  pardoning  power,  we  do  not  find  to  rest  upon  any  firm 
basis  of  principle  or  authority.  A  contempt  of  court  is  an  offense 
against  the  State  and  not  an  offense  against  the  judge  personally. 
In  such  a  case  the  State  is  the  offended  party,  and  it  belongs  to  the 
State,  acting  through  another  department  of  its  govemment^  to 
pardon  or  not  to  pardon,  at  its  discretion,  the  offender. 

That  this  is  a  delicate  power  and  should  be  used  only  in  cases 
manifestly  proper,  we  are  at  liberty  in  our  private  judgments  to  be- 
lieve, while  on  the  other  hand  we  have  no  question  that  abuses  in 
the  exercise  of  the  power  of  punishing  for  contempts  may  arise, 
although  instances  of  the  kind  are  rare.  We  can  scarcely  think  it 
compatible  with  the  genius  of  liberal  government  and  free  institu- 
tions that  there  should  be  no  shield  to  protect  an  individual  against 
a  tyrannical  exercise  by  a  judge  of  his  power  to  punish  for  con- 
tempt, and  therefore  conclude  that,  upon  the  principle  of  checks 
and  balances  upon  which  our  American  governments  are  founded, 
it  was  not  intended  by  the  framers  of  them  that  the  pardoning 
power  should  not  reach  a  party  unduly  deprived  of  his  liberty 
by,  it  might  be,  a  hasty  and  petulant  fiat  of  a  judge.  That 
the  power  of  pardoning  in  such  cases  is  withheld  from  the  execu- 
tive departments  of  our  State  governments,  the  counsel  represent- 
ing the  plaintiff  in  sequestration  in  the  case  before  us,  has  not  sat- 
isfied us  by  the  authorities  referred  to  in  his  brief.  These  seem  to 
us  to  rest  upon  hjrpothesis  and  implications  only,  and  indicate  no 
positive  constitutional  provision  withholding  the  power  in  question. 
We  do  not  see  the  force  of  the  reasoning  used  to  support  the  deduc- 
tions made.  They  seem  to  be  little  better  than  plausible  conjec- 
ture. 

But  wo  are  not  without  authority  on  the  question  of  the  power 
of  the  governor  of  a  State  to  grant  pardons  in  cases  of  contempts. 
In  1844,  Walter  Hickey,  of  Vicksburg,  Mississippi,  was  sentenced 
to  fine  and  imprisonment  for  contempt  of  the  circuit  court  of  Mis- 
sissippi. He  was  pardoned  by  Governor  A.  G.  Brown,  and  released 
by  the  sheriff,  but  was  immediately  re-arrested  by  order  of  the  court 
U'i)on  application  to  Mr.  Justice  Thatcher  of  the  high  court  oi 
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errors  and  appeals  of  Mississippi  (at  that  time  presided  over  by 
Chief  Justice  Shabket),  a  writ  of  habeas  corpus  was  issued  and 
Hickey  was  brought  before  him.  The  case  being  heard^  the  pris- 
oner was  discharged.  Judge  Thatcheb,  in  rendering  his  decree, 
said*  '*  The  whole  doctrine  of  contempts  goes  to  the  point  that  the 
offense  is  a  wrong  to  the  public,  not  to  the  person  of  the  f unction* 
ary  to  whom  it  is  offered,  considered  merely  as  an  indiyidnaL  It 
follows  then  that  the  contempts  of  court  are  either  crimes  or  mis- 
demeanors in  proportion  to  the  aggravation  of  the  offense,  and  as 
such  are  included  within  the  pardoning  power  of  this  State."  S. 
&  H.  B.  Yol.  4^  p.  751 ;  see,  also.  Black.  toL  4,  231. 

It  is  proper  to  add  that  Lewis,  the  plaintiff  in  sequestration,  has 
no  interest  or  right  of  property  in  the  punishment  inflicted.  It  is 
no  concern  of  his,  but  concerns  the  State  alone;  and  the  rule  there- 
fore that  when  a  private  person  (as  an  informer  for  example)  has 
acquired  a  right  of  property  in  a  penalty,  the  executive  cannot 
pardon,  can  have  no  application  to  this  case. 

It  is  not  for  us  to  deal  with  this  subject  on  the  basis  of  inquiry 
into  the  motives  of  the  executive  in  granting  the  pardon  to  the 
prisoner  in  this  case,  nor  to  pronounce  the  act  discreet  or  otherwise. 
In  the  case  here  presented  it  is  not  denied  that  the  offense  was  com- 
mitted. Neither  is  it  pretended  that  the  punishment  meted  out 
for  the  offense  was  wrongfully  inflicted.  The  party  under  duress 
pleads  the  pardon  and  remission  of  the  offense,  and  claims  in  virtue 
of  that  pardon  to  be  released  and  set  at  large.  Entertaining  the 
views  we  have  expressed,  we  think  him  entitled  to  the  relief  prayed 
for. 

It  is  therefore  ordered  that  the  writ  be  made  peremptory  and  the 
prisoner  discharged. 

LuDELiKG,  G.  J.,  concurred. 

Howe,  J.,  concurring.  1  am  not  prepared  to  say  that  the  par* 
don  of  the  executive  could  legally  release  a  party  committed  by  a 
judge  for  purposes  of  coercion  merely,  and  to  enforce  a  private 
right;  as  a  contumacious  witness,  a  defendant  in  injunction  under 
article  308,  0.  P.,  or  a  respondent  in  mandamus  under  article  843, 
G.  P.  It  is  highly  probable  that  the  element  of  private  interest  in 
the  coercive  process  would  prevent  the  State  of  Louisiana,  through 
its  executive,  from  releasing  the  prisoner.     4  Black.  285. 
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But  there  is  no  such  element  in  this  case.  The  relator  has  been 
merely  conTicted  in  a  summary  way  of  an  ofTcnse,  and  imprisoned 
for  a  specific  period.  He  had  boon  declared  an  offender,  and  the 
State  alone  is  interested  in  his  punishment  as  a  satisfaction  to  her 
injured  dignity,  and  an  example  to  other  citizens. 

But  if  the  State,  through  her  judiciary,  and  simply  in  her  own 
interest,  imprison  a  citizen,  it  is  plain  that  the  State,  acting  through 
her  executive,  can  remit  the  penalty.  4  S.  &  M.  751 ;  4  Wall.  380. 
It  is  the  State  of  Louisiana  alone  who  acts  in  both  instances,  and 
not  the  individual  who  happens  to  be  judge  or  governor.  I  there- 
fore concur  in  the  decree. 

Justices  Howell  and  Wyly  were  not  present  at  the  hearing  of 
ibis  cause. 


BxrsBBT  V.  Mississippi  Valley  Transportation  Oompakt. 

(MLa.Ann.16S.) 
Cknnmon  Carrier — toto-boat 

A  tow-boat  used  in  towing  barges  or  other  water  craft,  which  are  loaded  with 
freight,  from  one  point  to  another  on  the  river,  is  a  common  carrier,  and  the 
persons  owning  such  tow-l)oat,  who  undertake  to  tow  a  barge,  loaded  with 
freight  or  merchandise,  from  one  given  point  to  another  on  the  Mississippi 
river,  first  giving  a  bill  of  lading  for  the  transportation  of  the  cargo  on  board 
of  the  barge,  are  liable  for  the  delivery  of  the  cargo  at  the  port  of  destina- 
tion the  same  as  if  it  had  been  placed  on  board  the  tow-boat  herself. 

The  value  of  goods  shipped  on  board  of  a  barge  at  St.  Louis,  to  be  towed  to 
New  Orleans  by  a  tow-boat,  may  therefore  be  recovered  from  the  company 
owning  the  tow-boat,  in  case  of  loss  while  on  the  trip  resulting  from  the 
negligence,  carelessness,  or  want  of  sl^ill  in  the  persons  managing  the  tow> 
boat. 

Appeal  from  the  fourth  district  court. 

/•  Gibson  £  Austin,  for  plaintiffs  and  apx)ellee8. 

R.  £  H.  Marty  for  defendants  and  appellants. 

HowE^  J.     The  plaintiffs,  a  commercial  firm,  sued  the  defend- 
ftnta,  a  corporation,  whose  business  is  to  transport  merchandise  in 
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their  own  model  barges,  and  to  tow  the  barges  of  other  parties  for 
hire  between  St  Louis  and  New  Orleans. 

The  bill  of  lading,  given  by  defendants  to  plaintiffs,  recites  the 
receipt  from  plaintiffs  of  one  barge  loaded  with  hay  and  com,  "  in 
apparent  good  order  in  tow  of  the  good  steamboat  Bee  and  barges," 
"  to  be  delivered  without  delay  in  like  good  order  (the  dangers  of 
navigation,  ffre,  explosion,  and  collision  excepted)  to  Bussey  &  Go. 
at  New  Orleans,  La.,  on  levee  or  wharf  boat,  he  or  they  paying 
freight  at  the  rate  annexed,  or  $700  for  barge,  and  charges  1267.50." 
*  *  *  "  It  is  agreed  with  shippers,"  the  bill  continues,  "  that 
the  Bee  and  barges  are  not  accountable  for  sinking  or  damage  to 
barge,  except  from  gross  carelessness." 

It  was  alleged  by  plaintiffs  that  defendants  had  neglected  to 
deliver  the  barge  and  her  valuable  cargo  according  to  their  contract. 
The  defendants  answered  by  a  general  denial,  and  by  a  recital  of 
what  they  claimed  to  be  the  circumstances  of  the  loss  of  the  barge 
and  cargo,  in  which  they  contended  they  were  without  blame;  and 
that  the  loss  did  not  result  from  gross  carelessness  on  their  part,  and 
they  were  not  liable  under  the  bill  of  lading.  Other  defenses  were 
raised  by  the  answer,  which  have  been  abandoned. 

The  court  a  qua  gave  judgment  for  plaintiffs  for  the  amount 
claimed  as  the  value  of  the  barge  and  cargo,  115,272.60,  with  inter- 
est from  judicial  demand,  and  defendants  appealed. 

The  appellants  contend,  as  stated  in  their  printed  argument: 

^^  First.  That  they  are  not  common  carriers,  or  rather  that  their 
undertaking  in  this,  or  like  cases,  is  not  that  of  a  common  carrier. 

*'  Second.  That  they  are  liable,  if  liable  at  all,  only  in  case  of 
gross  cai'elessness. 

"  TJiird.  That  the  restriction  of  liability  contained  in  the  agree- 
ment to  tow  the  barge  in  question  exonerates  them,  excei)t  in  case 
of  gross  carelessness  —  as  the  appellants  were  bound  to  use  but 
ordinary  prudence,  even  if  they  were  common  carriers. 

"  Fourth.  That  the  judgment  rendered  is  for  a  larger  amount 
than  the  testimony  will  authorise." 

The  question  whether  a  tow-boat,  under  the  circumstances  of  tliia 
particular  case,  is  a  common  carrier  has  been  long  settled  in  the 
affirmative  in  Louisiana;  and  the  reasoning  by  whicli  Judge  Mat- 
thews supported  this  conclusion  in  tlie  leading  case  of  Smith  v. 
Pierce,  1  La.  354,  is  worthy  of  the  sagacity  for  which  that  jurist 
Waa  pre-eminent.    The  same  opinion  was  clearly  intimated  by  the 
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supreme  court  of  Massachusetts  in  the  case  of  Sprout  t.  Hemming^ 
way^  14  Pick.  1^  in  which  Ghief  Justice  Shaw  was  the  organ  of  the 
court. 

In  the  case  of  Alexander  v.  Green,  7  Hill^  533,  the  court  of  errors 
of  New  York  seem  to  have  been  of  the  same  opinion.  Four  of  the 
senators,  in  giving  their  reasons,  distinctly  state  their  belief  that 
the  tow-boat  in  that  case  was  a  common  carrier,  and  Judge  Mat- 
thews' decision  is  referred  to  in  terms  of  commendation  as  a  pre- 
cedent. It  is  true  that  Mr.  Justice  Bron^son,  whose  opinion  was 
thus  reversed  in  a  subsequent  case,  declares  (2  Com.  208),  that 
nobody  could  tell  what  the  court  of  errors  did  decide  in  Alexander 
V.  Oreen,  but  the  facts  remain  as  above  stated,  and  the  effect  of  the 
case  cannot  but  be  to  fortify  the  authority  of  the  decision  in  1  La. 

In  addition  to  these  authorities,  we  have  the  weighty  opinion  of 
Mr.  Kent,  who  includes  '^  steam  tow-boats ''  in  his  list  of  common 
carriers  (2  Kent,  699),  and  of  Judge  Kane  in  13  Law  Eep.  399. 
On  the  other  hand,  Judge  Story  seems  to  be  of  a  different  opinion 
(Bail.,  §  496),  and  Mr.  Justice  Grier  differed  from  Judge  Kane. 

So,  too,  the  supreme  court  of  New  York,  in  Colon  v.  Rumney,  13 
Wend.  387,  and  Alexander  v.  Oreen,  3  Hill,  9;  the  court  of  appeals 
of  the  same  State  in  Well  v.  Steam  Navigation  Company,  2  Com. 
207;  the  supreme  court  of  Pennsylvania  in  Leonard  v.  Hendrickson, 
18  State,  40,  and  Brown  v.  Clegg,  63  id.  51;  and  the  supreme  court 
of  Maryland  in  Penn.  Co.  v.  Sandridge,  8  Gill  &  Johns.  248,  decided 
that  tug-boats,  in  these  particular  cases,  were  not  common  carriers. 
We  are  informed  that  the  same  decision  was  made  in  the  case  of  the 
Neafie,  lately  decided  in  the  United  States  circuit  court  in  New 
Orleans. 

Such  conflict  of  authority  might  be  very  distressing  to  the  student, 
but  for  the  fact  that,  when  these  writers  and  cases  cited  by  them  are 
examined,  the  discrepancy,  except  in  the  decision  in  63  Penn.,  is  more 
imaginary  than  real.  There  are  two  very  different  ways  in  which  a 
steam  tow-boat  may  be  employed,  and  it  is  likely  that  Mr.  Story  was 
ccntemplating  one  method  and  Mr.  Kent  the  other.  In  the  first 
place  it  may  be  employed  as  a  mere  means  of  locomotion  under  the 
entire  control  of  the  towed  vessel;  or  the  owner  of  the  towed  vessel 
and  goods  therein  may  remain  in  possession  and  control  of  the 
property  thus  transported  to  the  exclusion  of  the  bailee;  or  the 
towing  may  be  casual  merely,  and  not  as  a  regular  business  between 
(ixed  termini.     Such  were  the  facts  in  some  form  as  stated  oi 
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•raumed  in  GeUon  y.  Sumney,  13  Wend.,  and  Alexandrian.  Oreene, 
8  Hill,  cited  by  Judge  Stoby  in  the  case  of  the  NeaSe,  and  in  the 
esses  aboye  quoted  from  2  Gomstock,  18  Penn.  State,  and  8  Oill  & 
Johnson;  and  it  may  well  be  said  that  under  such  circumstances 
the  tow-boat  or  tug  is  not  a  common  carrier.  But  a  second  and 
quite  different  method  of  employing  a  tow-boat  is  where  she  plies 
regularly  between  fixed  termini,  towing  for  hire  and  for  all  persons, 
barges  laden  with  goods,  and  taking  into  her  full  possession  and 
control,  and  out  of  the  control  of  the  bailor  the  property  thus  trans- 
ported. Such  is  the  case  at  bar.  It  seems  to  satisfy  eyery  require- 
ment in  the  definition  of  a  common  carrier.  Story  on  Bail.,  §  495. 
And  it  was  probably  to  a  tow-boat  employed  in  this  way  that  Mr. 
Kent  referred  in  the  passage  quoted  aboye;  and  that  the  supreme 
court  of  Massachusetts  had  in  mind  in  the  14  Pickering;  and  see 
also  Davis  y.  ffaiisen,  6  Rob.  259,  and  Clapp  y.  Stanton,  20  An.  495. 
We  must  think  that  in  all  reason  the  liability  of  the  defendants, 
under  such  circumstances,  should  be  precisely  the  same  as  if,  the 
barge  being  much  smaller,  it  had  been  carried,  cargo  and  all,  on  the 
deck  of  their  tug. 

But  conceding  that  this  case  as  a  contract  of  affreightment  must 
be  determined  by  the  law  of  Missouri  (4  Martin,  584),  and  that  b; 
that  law  the  defendants  are  not  common  carriers  as  to  the  plaintiffs, 
we  think  it  clear  from  the  eyidence  of  the  defendants'  own  witnesses 
that  they  were  guilty  of  "gross  carelessness  "  in  their  attempt  to 
deliyer  the  plaintiffs'  barge  with  its  cargo  at  the  port  of  New 
Orleans,  and  that  by  this  gross  carelessness  she  was  sunk,  and,  with 
her  cargo,  destroyed. 

What  is  "gross  carelessness.^"  In  an  employment  requiring 
bMU,  it  is  the  failure  to  exercise  skilL  New  World  y.  King,  16 
How.  475.  The  employment  of  the  defendants  certainly  required 
skill.  A  lack  of  that  dexterity  which  comes  from  long  experience 
only  might  be  swiftly  fatal,  for  but  a  single  plank  intenxnes 
between  the  costly  cargo  and  instant  destruction.  We  have  but  to 
read  the  testimony  of  defendants'  own  witnesses,  and  especially 
Conley,  Turner,  Burdeau,  and  Sylvester,  to  see  that  the  attempt  to 
land  the  barge  was  made  without  skill,  and  that  it  might  easily 
haye  been  effected  with  entire  safety. 

We  are  of  opinion  that  the  judgment  was  correctly  rendered  in 
fiiyor  of  plaintiffs,  but  that  the  amount  is  somewhat  excessive.  We 
find  the  value  of  the  i)roperty  lost  at  this  port,  loss  the  freight  and 
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charges,  and  a  small    amount  realized  from  the  wreck,  to  be 
♦13,268.60. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be 
amended  by  reducing  the  amount  thereof  to  the  sum  of  $13,268.50, 
with  legal  interest  from  judicial  demand  and  costs  of  the  lower 
court,  and  that  as  thus  amended  it  be  afi&rmed,  appellees  to  pay 
oosts  of  appeal 


Lkvy  t.  Bane  of  Amurtojl 

(MLa.AuD.880. ) 

Banking  —  eheek, 

A  bank  Is  not  reqaired  to  know  any  of  the  persons  who  indorse  a  check  dra%ii 
upon  it,  except  the  one  who  presents  it  for  payment,  nor  is  it  authorized  to 
withhold  payment  until  it  is  furnished  with  direct  proof  that  the  signatures 
of  the  indorsers  preceding  the  one  presenting  it  are  genuine.  In  cases  of 
this  kind  the  rule  is  that  the  bank  must  know  that  the  signatures  of  the 
drawer  and  the  person  who  presents  it  for  payment  are  genuine,  under 
poLalty  of  liability  to  pay  it  again  in  case  either  of  the  signatures  are  shown 
to  be  a  forgery.  But  if  it  be  shown  that  the  signatures  of  the  indorsers 
which  precede  that  of  the  one  receiving  payment  is  a  forgery,  the  bank  can 
not  on  that  account  be  held  to  a  second  payment. 

Appeal  from  the  seventh  district  court. 

CoUenSy  J.  Ilyauis  £  JonaSy  for  plain tiSs  and  appellants. 

Johnson  (&  DeniSy  for  defendant  and  appellee. 

lIowELL,  J.  The  plaintiffs,  who  are  brokers  and  dealers  in  State 
warrants,  etc.,  purchased  of  a  man  unknown  to  them  a  State  war- 
rant for  $900,  drawn  to  the  order  of  and  indorsed  by  Charles  11. 
MeiTit,  the  secretary  of  the  State  Senate,  for  which  they  gave  their 
check  for  $720  on  the  Bank  of  America  (where  they  kept  a  deposit 
account),  drawn  first  to  bearer,  but  changed  by  them  before  dcln-. 
ery  to  the  order  of  said  Merritt.  This  change  was  made  after  tlie 
itranger  was  asked  if  he  was  Charles  H.  Mcrrit  and  replied  alfir- 
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matiTcIy,  the  object  being,  as  stated,  to  make  him  identify  himself 
to  the  bank.  This  check,  beiu'ing  the  name  of  Cliarles  II.  Merritt 
on  its  back,  was  taken  by  Isidore  Newman,  a  broker,  keeping  an 
account  also  with  the  defendant,  in  exchange  for  coin  and  currency, 
and  by  him  deposited,  with  his  indorsement  on  it,  with  the  Bank  of 
America,  its  amoimt  being  credited  to  him  and  charged  to  the 
plaintiffs.  The  State  warrant  passed  through  several  hands  and 
was  finally,  some  four  or  five  months  after  the  above  transaction, 
presented  by  one  of  the  tax  collectors  to  the  auditor,  when  it  was 
found  to  have  been  changed  from  the  sum  of  $100  to  $900.  From 
each  successive  holder  it  reverted  to  the  plaintiffs,  who  found  then 
til  at  the  indorsement  of  Charles  H.  Merritt  was  forged  upon  their 
check.  They  now  sue  the  bank  for  having  paid  the  check  on  this 
forged  indorsement.  The  bank  called  Newman  in  warranty.  The 
district  court  gave  judgment  in  favor  of  the  bank  on  the  authority 
of  the  case  of  Smith  v.  Mechanics  and  Traders'^  Bank^  6  An.  610; 
and  the  plaintiffs  appeal.  They  call  in  question  the  correctness  of 
the  doctrine  of  that  case,  but  contend  that  it  differs  entirely  from 
the  one  at  bar,  upon  the  point  considered  by  the  supreme  court  as 
of  the  first  importance,  to  wit:  That  Smith  in  drawing  his  check 
to  the  order  of  the  supposed  acceptors  of  the  bill  purchased  by  him 
and  not  to  the  order  of  the  holder  from  whom  he  purchased,  was 
deviating  not  only  from  the  usual  course  of  business,  but  from  his 
own  long-established  and  regular  custom;  while  in  this  case  the 
plaintiffs  draw  their  check  according  to  the  ordinary  usual  course 
of  business,  to  the  order  of  the  payee  of  the  warrant  purchased, 
whose  genuine  indorsement  was  on  it  at  the  time.  This  difference 
does  not  seem  to  us  to  be  such  as  to  greatly  benefit  the  plain- 
tiffs. In  each  case  the  instrument  purchased  was  a  forgery  at  the 
time  of  the  purchase,  and  the  purchasers  issued  their  checks  in 
payment  thereof  to  unknown  persons,  but  in  the  name  of  the  payee 
alike  of  the  forged  instruments,  with  the  acknowledged  purpose  of 
throwing  upon  the  bank  the  responsibility  of  paying  to  the  right 
party.  In  each  case  the  signature  to  the  check  was  genuine,  and 
the  checks  were  given  to  the  guilty  parties  or  their  accomplices, 
who  have  easily  and  successfully  deceived  the  drawers  of  the  checks, 
who  it  seems  had  some  suspicions  as  to  the  identity  of  the  parties 
with  whom  they  were  dealing;  as  said  in  the  Smith  case,  the  first 
fault  was  committed  by  the  plaintiffs  in  taking  the  fx)rged  or  false 
instrament,  and  placing  their  cheek  in  the  hands  of  a  ])arty  who 
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had  eyery  interest  to  use  it  as  an  implement  of  fi*aud.  Tlie  plain- 
tifb  cannot  successfully  complain  that  the  bank  failed  to  protect 
them  from  the  devices  of  a  person  who  had,  with  so  little  effort, 
deceived  and  defrauded  them.  If  the  warrant  purchased  by  them 
had  been  genuine,  we  presume  they  would  not  have  complained  of 
the  payment  of  their  check  by  the  bank  to  any  other  party  than 
Merritt,  in  whose  favor  it  was  drawn  by  them.  It  seems  to  us  they 
are  endeavoring  to  make  the  bank  repair  a  loss  which  they  brought 
on  themselves  by  their  own  carelessness. 

There  is  a  feature  in  this  case  which  makes  it  a  stronger  c  le  in 
favor  of  the  bank  than  the  Smith  case:  It  is  that  the  bank  i^  this 
instance  paid  on  the  genuine  indorsement  of  the  party  presei^ting 
it  for  payment,  the  indorsement  of  Newman.  We  are  aware  of  no 
law  or  custom  which  makes  banks  responsible  primarily  for  the 
genuineness  of  every  indorsement  which  may  appear  on  checks 
drawn  on  them.  We  apprehend  that  they  are  not  required  to  sus- 
pend payment  until  they  are  furnished  with  direct  proof,  that 
each  indorsement  preceding  that  of  the  party  presenting  or  deposit- 
ing it,  is  genuine.  They  must  know  the  pariy  to  whom  they  pay 
and  the  signature  of  the  drawer. 

The  authorities  cited  by  plaintiffs  come  under  the  general  rule, 
that  banks  pay  checks  to  order  at  their  own  risk,  when  their  cus- 
tomers, in  drawing  the  checks,  have  done  nothing  on  their  part  to 

oieate  or  increase  that  risk,  as  in  this  case. 

Judgment  affirrMd. 
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Warmoth,  Governor. 

(MLa.  Ann.8Sl.) 
Mandamus  against  the  governor. 

Rw  gofmmar  of  the  State  cannot  be  compelled  by  mandamus  to  peiform  adi 
xeqniied  hj  law  to  be  done  b/  him.    {8ee  note,  p.  188.) 

Appeal  from  the  eighth  district  court. 
John  ff.  New,  for  plaintiff  and  appellee. 
Semmee  £  Mott,  for  defendant  and  appellanl 
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Taliafebko,  J.  The  relators  applied  to  the  sixth  district 
oourt  of  New  Orleans  for  a  mandamas  to  compel  the  governor  of 
the  State  to  subscribe,  in  the  name  of  the  State,  to  the  capital  stock 
of  the  Mississippi  Valley  Navigation  Company  of  the  South  anl 
West,  one  thousand  shares  of  one  hundred  dollars  each,  in  pursu- 
ance of  an  act  of  the  legislature,  taking  effect  in  March,  A.  D.  1870. 
A  rule  nisi  was  granted,  and  the  govemor  answered  that  he  had 
decided  not  to  exercise  the  authority  vested  in  him  by  the  act  incor- 
porating the  company  appearing  herein  as  relators,  for  the  reason 
that  he  believes  and  entertains  the  opinion  that  the  best  interests  of 
the  State  would  be  subserved  by  withholding  the  subscription 
authorized  by  that  act.  He  further  answered  that  the  constitutional 
limitation  ot  the  i>ower  of  the  State  to  contract  debts  having 
been  adopted  in  December,  1870,  and  the  limit  of  twenty-five 
millions  of  debt  having  been  reached,  the  authority  vested  in  the 
respondent  was  revoked  by  the  adoption  of  the  constitutional 
amendment  limiting  the  State  debt. 

It  is  contended  on  the  part  of  the  respondent,  that  the  act  vests 
a  mere  authority  in  the  governor  to  subscribe  for  the  stock,  and  as 
.that  authority  was  not  exercised  prior  to  the  adoption  of  the  consti- 
tutional amendment  limiting  the  State  debt,  he  cannot  now  exei- 
cise  it  if  he  deemed  it  proper.  The  rule  was  made  absolute  by  the 
court  a  quay  and  the  respondent  has*  appealed.  On  the  part  of  the 
relators  it  is  argued  that  where  a  public  officer  or  body  is  clothed 
with  power  to  do  an  act  which  concerns  the  public  interest,  or  the 
rights  of  third  persons,  the  execution  of  the  power  may  be  insisted 
upon  as  a  duty,  although  the  statute  creating  it  be  only  permissive 
in  its  terms.  On  the  other  hand  it  is  held,  that  this  doctrine  is 
inapplicable  in  the  present  case,  because  no  private  right  of  the 
relator  is  involved,  and  no  public  rights  are  concerned  —  that  this 
act  is  a  mere  authority  given  by  the  State  to  one  of  its  own  officers 
to  make  a  contract  with  a  private  corporation.  The  interest  of  that 
corporation  may  be  promoted  by  making  the  contract  with  the 
State,  but  it  has  no  legal  right  to  compel  the  State  to  make  the 
contract. 

It  is  not  necessary  to  determine  whether  terms  merely  permissive, 
used  in  a  statute,  are  in  all  cases  to  be  held  to  be  mandatory. 
Neither  do  we  feel  it  incumbent  upon  us  to  go  into  the  consider* 
ation  of  the  character  of  the  act  required  to  be  performed  by  the 
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resj)ondent  as  being  merely  ministerial,  or  otherwise,  or  to  investi- 
gate the  reasons  assigned  by  him  for  declining  to  act. 

We  had  occasion  in  the  case  of  the  State  on  the  relation  of  Oliver 
aiul  oiliera  v.  The  Governor  of  the  Siaie,  22  An.  1,  2  Am.  Eep.  712, 
to  go  at  some  length  into  the  inquiry  as  to  the  power  of  the  judiciary 
to  compel  by  mandamus  the  chief  executive  officer  of  a  State  to  per- 
form acts  required  by  law  to  be  done  by  him.  We  then  concluded 
that  such  a  power  is  not  vested  in  the  judiciary,  and  we  see  no  good 
reasons  for  receding  from  the  views  then  taken  of  this  subject. 
4  Wall.  500  and  501. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
of  the  district  court  be  annulled,  avoided  and  reversed.  It  is  fur- 
ther ordered  that  the  rule  be  discharged  at  the  relator's  costs. 

Reliearing  refused. 

NOTB.  ^To  the  same  effect  are  HaicirtYtf  t.  Governor,  1  Ark.  570 ;  StaU  v.  Gowmor,  S 
N.  J.  881;  People  y.  B<Nwa,19IU.2e9;  Dennett,  Petitioner,  82  Me.  610;  3f  auren  t.  Smith,  8 
R.  1. 1(0 ;  8. 0.,  6  Am.  Rep.  564 ;  and  the  supreme  court  of  Miohigan  has  recently  decided 
In  People  y.  Bot/Zej/,  not  yet  reported,  that  a  State  goyemor  cannot  be  compelled  by 
mandamus  to  perform  an  official  act  eyen  though  private  rights  of  property  may  de« 
peitd  upon  it,  whether  the  duty  to  perform  the  act  is  imposed  by  the  constitution  or 
by  statute.  There  are,  however,  other  cases  holding  that  agoyernor  may  be  compelled^ 
like  other  public  officers,  to  perform  an  act  clearly  defined  and  enjoined  by  law,  and 
which  is  ministerial,  and  neither  Inyolyes  any  discretion  nor  leaves  any  alternative. 
PaeifiA  BaaToad  y.  QovemoTy  23  Miss.  863;  C/iomberlain  v.  Sibley,  4  Minn.  dOO;  CoUtin  v 
23HS,  7  Jones'  Law  (N.  a),  546 ;  8UsU  y-  Governor,  5  Ohio  St.  628 ;  StaU  y.  MoffalU  6  Hum. 
(Ohio) 868;  Bonner t. PUU,  7Ga. 478.   Bee, also, Matrbury  Y.Madit(nh  1  Oninoh«  170.~BiP* 
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i  dealer  in  f  amiture  or  other  articles  of  commerce  has  tlie  right  to  trade  wltli 
and  make  sales  of  furniture  to  a  person  engaged  in  keeping  a  house  of  pros- 
titution,  and  the  courts  will  enforce  such  right  b/  compelling  the  person 
who  purchases  the  furniture  to  pa/  for  it,  although  it  he  shown  that  the 
▼endor  knew  at  the  time  of  the  sale  the  use  to  which  the  furniture  was  to  be 
applied. 

Appeal  from  the  fifth  district  court. 
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Zi.  Madison  Day^  for  plaintifiE  and  appellant. 

J.  Ad.  Rozier  and  M.  Du  Buisson,  for  defendant  and  appellee. 

Tatjafkrro,  J.  The  plain tifi  sues  for  $2,167.15,  with  interest^ 
being  an  alleged  balance  due  him  of  the  price  of  a  lot  of  f  oiiiitarft 
oold  by  him  to  the  defendant. 

The  answer  is  a  general  deniaL'  The  purchast  of  the  furniture  ifl 
admitted,  but  the  defendant  avers  that  she  purchased  it  to  be  used 
in  a  house  of  prostitution  kept  by  her,  and  that  the  same  was  to  be 
paid  for  from  time  to  time  as  she  might  be  able  to  do  by  success  in 
business,  but  failing  in  which  she  is  unable  to  discharge  the  debt. 

She  alleges  that  the  contract  entered  into  by  her  and  the  plaintiff 
in  regard  to  Uie  furniture  is  one  reprobated  by  law  and  contrary  to 
good  morals. 

There  was  judgment  in  the  court  below  dismissing  the  plaintiff's 
action  as  of  nonsuit,  and  he  has  appealed. 

The  eyidence,  we  think,  sufficiently  establishes  that  the  plaintiff, 
when  he  sold  the  furniture  to  the  defendant,  was  aware  of  her  char- 
acter and  business,  but  it  fails  to  show  that  in  supplying  her  with 
furniture  there  was  any  intent  on  his  part  to  aid  or  sanction  her 
course  of  vice  and  abandonment.  lie  lived  in  Cincinnati.  The 
fumitare,  it  seems,  was  sold  at  different  times,  much  the  larger  lot 
of  it  by  the  plaintiff's  agent  in  New  Orleans.  A  })ortion  of  it  was 
sold  by  the  plaintiff  himself  when  on  a  visit  to  this  city.  The  de- 
fendant was  allowed  a  credit  to  make  payments,  and  she  did  pay 
amounts  at  different  times,  making  an  aggregate  of  $380.  The 
plaintiff  had  furniture  to  sell,  and  his  object  was  to  find  buyers ; 
the  money  of  the  cyprian  was  as  useful  to  him  as  that  of  any  other 
fierson.  That  he  entered  into  a  contract  with  the  defendant  to 
lx3nefit  himself  at  the  expense  of  morals  we  ai'e  by  no  means  satis- 
fied. The  lUlegations  of  the  defendant's  answer,  aiming  to  create 
tlie  imjiression  that  he  promoted  the  interests  of  tlie  defendant  by 
supplying  her  with  furniture  on  terms  of  credit  to  facilitate  her 
success  in  a  career  of  vice  and  infamy  on  her  part,  in  order  thereby 
that  he  might  be  benefited  himself,  are  not  made  good  by  proof. 
We  cannot  attribute  such  a  motive  to  him.  Clearly  a  distinction 
ought  to  be  drawn  between  acts  done  manifestly  in  derogation  of 
public  morals  and  purposely  to  promote  vice  and  immorality,  and 
acts  not  having  such  manifest  puroosc  or  tendency    but  which 
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might  remotely  and  indirectly  be  auxiliary  to  that  object.  In  acta 
of  the  latter  class  there  would  be  no  absolute  violation  of  publio 
morals.  A  turpis  causa  would  not  arise  in  such  a  case  to  yitiate  a 
contract  in  which  the  offense  against  morals  would  be  merely  con- 
jectural. To  the  vicious  and  depraved,  as  well  as  to  the  good  and 
the  virtuous,  belong  the  right  to  acquire  the  needs  and  comforts  of 
a  common  humanity.  A  different  doctrine  would  adopt  the  vis- 
ionary notion  that  ^' there  is  to  be  no  more  cakes  and  ale.''  The 
fair  dealer  who  by  lawful  contract  furnishes  the  dissolute  with  the 
necessities  and  conveniences  of  life  sliould  not  be  debarred  the 
right  of  enforcing  payment  for  his  goods  by  the  effrontery  of  his 
vendee  asserting  in  a  court  of  justice  that  the  things  furnished 
were  obtained  for  the  express  purpose  of  putting  them  to  disrepu- 
table uses.  The  seller  who  furnishes  an  article  adapted  to  a  legiti- 
mate and  proper  purpose  is  uob  responsible  in  a  court  of  morals, 
and  much  less  in  a  court  of  law,  for  a  subsequent  perversion  of  its 
use  by  the  buyer.  In  the  case  at  bar  it  is  shown  that  the  furniture 
was  sold  at  cash  prices,  with  time  given  for  payment  The  seller, 
there  is  no  doubt,  knew  that  it  was  to  be  used  in  a  house  of  ill- 
fame,  but  how  his  knowledge  of  that  fact  involves  him  in  the  guilt 
of  the  inmates  of  that  house,  as  an  aider  and  abetter  of  lewdness 
and  depravity,  we  think  is  not  apparent.  Although  it  is  not  shown 
that  when  he  delivered  the  furniture  he  told  the  defendant  to  go 
her  way  and  sin  no  more,  it  is  not  thence  to  be  inferred  that  he 
encouraged  her  in  continuing  in  her  immoral  course  of  life.  That 
he  contributed  to  enable  her  to  continue  it  by  selling  her  the  furni- 
ture is  too  vague,  hypothetical  and  remote  to  form  an  impediment 
to  his  recovery  on  the  contract. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
of  the  district  court  be  annulled,  avoided  and  reversed.  It  is 
further  ordered  that  the  plaintiff  recover  from  the  defendant 
$2,167.15,  with  legal  interest  from  judicial  demand.  It  is  further 
ordered  that  the  plaintiff's  priority  of  lien  and  privilege  upon  the 
property  attached  be  recognized,  and  that  the  same  be  sold  accord- 
ing to  law  and  its  proceeds  applied  to  the  payment  of  this  judgment 
—  the  defendant  and  appellee  paying  costs  in  both  oonrto. 

HowxLi^  J.,  dissented. 


FEBRUARY  TERM,  1873.  131 


State  ex  reL  Attomej-Oeneial  ▼.  Dohertj. 

SlAH  ex  rei.  Attorkst-Oskebal  t.  Dohxbtt. 

(a]:A.AmLii0j 

Qfker  —  removal  of  by  go9&mar. 

Whan  ttie  gofwiior  has  power  to  remove  an  officer  for  neglect  of  dnty,  be  li 
the  eole  Judge  whether  the  duty  haa  been  neglected. 

ISFOBMAXIOIX  to  restrain  the  defendant  from  administering  an 
office. 

Homor  J  Benedict  and  W.  W.  Howe,  S.  Belden,  attorney-gen- 
eraly  and  A,  A.  Atocha,  for  plaintiff  and  relator. 

Hays  <6  New  and  T.  di  J.  Bttis,  for  defendant  and  appellee, 

Wyly,  J.  The  attorney-general,  on  the  information  of  Joseph 
L.  Tharp,  brings  this  suit  in  the  name  of  the  State,  under  the 
intrusion  act,  against  the  defendant  for  the  of&ce  of  tax  collector 
of  the  sixth  district  of  the  city  of  New  Orleans,  praying  that  said 
Tharp  be  decreed  entitled  thereto,  and  that  the  defendant  be 
restrained  by  injunction  from  administering  said  office,  and  that  he 
be  condemned  to  deliver  to  the  relator  certain  books  and  other  prop- 
erty belonging  to  the  State  and  appertaining  to  said  office. 

The  defendant  pleaded  the  general  issue,  and  averred  that  he  is 
the  sole  and  lawful  tax  collector  for  said  district,  having  been  duly 
commissioned,  qualified,  and  inducted  into  said  office  according  to 
law. 

The  case  was  tried  by  a  jury,  and  the  result  was  a  judgment  on 
their  verdict  in  favor  of  the  defendant.     The  plaintiifs  appeal. 

It  appears  that  the  defendant  was  appointed  tax  collector  for  the 
sixth  district  of  the  city  of  New  Orleans  on  the  5th  of  March,  18T5J; 
and  the  relator  was  appointed  to  said  office  on  the  8th  June,  1872, 
the  commission  of  the  latter  reciting  that  he  was  appointed  '^  vice 
T.  Dohei-ty  removed." 

The  question  is,  had  the  governor  authority  to  remove  the  defend- 
ant and  appoint  the  relator? 

Section  1593  of  the  Revised  Statutes  of  1873  declares  that  ''any 
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assessor  or  member  of  the  board  of  assessors,  or  tax  collector  of  the 
city  of  New  Orleans,  or  any  State  collector,  refusing  or  failing  to 
do  his  duty,  as  prescribed  by  this  act,  shall  be  liable  to  dismissal 
from  office  by  the  governor.'* 

When  the  governor  removed  the  defendant  and  appointed  the 
relator,  he  decided  that  the  defendant  had  failed  or  refused  to  do 
his  duty,  because  it  was  in  this  contingency  only  that  he  had  the 
right  to  remove  him.  However  erroneous  the  decision  of  the  gov- 
ernor as  to  that  question  may  be,  we  do  not  think  it  can,  under  our 
system  of  government,  be  examined  by  the  courts. 

The  legislature  created  the  office;  and  the  law  provided  that  the 
governor  might  make  the  appointment,  and  for  a  certain  cause 
remove  the  officer  appointed  by  him. 

Here  the  law  invested  the  governor  with  a  discretionary  power, 
which  could  alone  be  employed  by  him.  The  decision  of  all  the 
courts  of  the  State  could  not  compel  him  to  make  the  removaL 

The  removal  of  the  defendant  for  neglect  of  duty  was  the  exer- 
cise of  executive  discretion.  The  grant  of  power  to  the  executive 
to  remove  an  officer  for  a  certain  cause  implies  authority  to  judge  of 
the  existence  of  that  cause. 

The  power  vested  exclusively  in  executive  discretion  cannot  bo 
controlled  in  its  exercise  by  any  other  branch  of  the  government. 
"  The  powers  of  the  three  depai'tments  are  not  merely  equal,  they 
are  exclusive  in  respect  to  the  duties  assigned  to  each."  Wriglit  v. 
Defreesy  8  Ind.  302. 

'^  The  policy  of  our  constitution  and  laws  has  assigned  to  the 
different  departments  of  the  State  government  distinct  and  differ- 
ent duties,  in  the  performance  of  which  it  is  intended  that  they 
sliall  be  entirely  independent  of  each  other,  so  that  whatever  power 
or  duty  is  expressly  given  to  or  imposed  upon  the  executive  depart- 
ment is  altogether  fi-ee  from  the  other  branches  of  the  government." 
Attorney- Oeneral  v.  Brown,  1  Wis.  522. 

To  institute  the  inquiry  as  to  the  correctness  of  the  cause  for 
which  the  governor  removed  the  defendant  would  be  a  direct  attack 
upon  the  independence  of  the  executive,  "and  a  usurpation  of 
power  subversive  of  the  constitution."  See  Cooley's  Constitutional 
Limitations,  187,  and  authorities  tliere  cited. 

The  defendant  contends,  however,  that  the  governor  had  no 
authority  to  remove  him  under  section  1593  of  the  Revised  Statutes 
of  1870;  because,  by  section  02  of  act  No.  42  of  the  statutes  of 
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1871)  the  auditor  of  public  aceouuts,  upon  evidence  of  embezzle- 
menty  breach  of  trust  or  fraud,  is  required  to  ''cause  the  arrest  of 
such  collector/'  whose  oi&cial  functions  shall  thereupon  be  sus- 
pended, and  **  the  governor  immediately,  on  such  arrest,  shall  pro*- 
ceed  to  appoint  some  competent  and  trustworthy  person.''    *    *    * 

The  repealing  clause  of  this  statute  only  repeals  all  laws  ''  con- 
trary to  or  inconsistent "  therewith. 

The  statute  of  1871,  creating  the  additional  remedy  for  embezzle- 
ment, breach  of  trust  or  fraud  on  the  part  of  the  collector,  in  no 
manner  conflicts  with  section  1593  of  the  Bevised  Statutes  of  1870, 
and  the  latter  is  not,  therefore,  repealed  by  the  former. 

The  case  of  Dowries  v.  Towne^  21  An.  490,  cited  by  the  defend- 
ant, is  no  authority  in  his  behalf;  because  Downes  held  a  constitu- 
tional office,  of  which  he  could  not  be  deprived  according  to  the 
constitution,  except  by  address  or  impeachment. 

It  is,  therefore,  ordered  that  the  judgment  appealed  from  be 
annulled;  and  it  is  decreed  that  there  be  judgment  for  the  plaintiff, 
condemning  the  defendant  to  restore  to  the  relator  all  the  books 
and  other  property  appertaining  to  the  office  of  tax  collector  of  the 
sixth  district  of  the  city  of  New  Orleans,  and  also  restraining  him 
from  exercising  or  attempting  to  exercise  the  duties  of  said  office, 
and  decreeing  that  the  relator  is  entitled  to  administer  said  office. 
It  ia  farther  ordered  that  the  defendant  pay  costs  of  both  courts. 

Rehearing  refused. 


Atbgno  y.  Habt. 

(96  La.  An.  88S.) 
Bighiioay^  law  of  the  r(H»d. 

Wlien  a  dii^vr  attempts  to  pass  another  going  in  the  same  direction  on  a  pabUc 
road,  he  does  bo  at  lAn  x>eril.  At  least,  he  mast  be  reeponsible  for  all  dama- 
ges which  he  caanee  to  the  one  whom  he  attempts  to  pass,  and  whose  right 
to  the  proper  use  of  the  road  is  as  great  as  his,  unless  the  latter  is  guilty 
of  Bach  reeklesBnesB  or  even  gross  carelessnesB  as  would  bring  disaster  upoc 
himself.    (8&6  note,  p.  185.) 

AppsaXi  from  a  judgment  for  the  plaintiff. 
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KoofUz  <§  Elliott^  for  plaintiH  and  appellee. 
ffomor  £  Benedict^  for  defendant  and  appellant. 

MoBOAN^  J.  The  thoroughfares  of  the  city  of  New  Orleane  wera 
nerer  intended  for  race-courses. 

The  plaintiff^  driving  on  Canal  street^  was  run  into  by  the  defend- 
ant,  who  was  racing  with  a  competitor  and,  with  his  companion, 
was  thrown  from  his  buggy,  which  was  badly  damaged,  and  he  and 
his  friend  much  disturbed  thereby  in  mind  and  body. 

He  sued  the  defendant  for  $400  special  damages,  and  for  1500 
damages  to  his  feelings.  The  judge  gave  him  a  judgment  for  $350, 
and  the  defendant  has  appealed. 

Avegno  seems  to  have  been  about  the  middle  of  the  street. 
Janny  and  Hart  were  racing  behind  him,  and  seem  to  have  been 
close  together,  Janny  somewhat  ahead.  Janny  passed  Ayegno  on 
the  left ;  Hart  attempted  to  pass  him  on  the  right.  This  was  not 
Hart's  proper  place. 

We  understand  the  law  of  the  road  in  this  country  to  be  that 
when  a  driver  attempts  to  pass  a  vehicle  which  is  going  in  the  same 
direction  with  himself,  he  must  go  to  the  left ;  when  they  meet, 
each  must  go  to  the  right.  So  well  is  this  rule  understood  that 
horses,  well  trained,  are  governed  by  it  without  any  guiding.  It  is 
established  in  this  case,  that  plaintiff's  horse  is  in  the  habit  of 
going  to  the  right.  And  so  it  would  appear  that  Avegno,  when 
Janny  passed  him,  pulled  to  the  right.  This  was  proper  for  him  to 
do  ;  and  it  was  most  natural  that  he  should,  for  he  could  weU  take 
it  for  granted  that  Janny's  competitor,  who  was  close  behind  him, 
would  follow  in  Janny's  track,  and  he  was  certainly  justifiable  in 
endeavoring  to  got  as  far  out  of  the  way  of  these  reckless  drivers  as 
possible. 

Besides,  we  take  it  that  when  a  driver  attempts  to  pass  another 
on  a  public  road,  ho  does  so  at  his  peril ;  at  least,  that  he  must  be 
responsible  for  all  damages  which  he  causes  to  the  one  whom  he 
attempts  to  pass,  and  whose  right  to  the  proper  use  of  the  road  is 
as  great  as  his,  unless  the  latter  is  guilty  of  such  recklessness 
or  even  gross  carelessness  as  would  bring  disaster  upon  himself. 
In  this  case,  instead  of  being  reckless  or  careless,  the  plaintiff  did 
every  thing  he  could  to  protect  himself  from  harm  —  and  all  with- 
out success.     The  defendant  lias  no  one  to  blame  but  himself,  so 
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maoh  80  that  if  the  plaintiff  had  asked  for  it,  we  would  have  in- 
creased  the  damages.    As  it  is^  we  can  only  affirm  the  judgment. 

Judgment  affirmed, 

KoxB.— The  oniTanal  oostom  In  this  oountry  is  for  travelen  In  TehlolM  to  take  tb« 
riffht  hand  of  the  road  In  meeting  eaoh  other,  if  It  is  reasonably  praotloable  so  to  do» 
and  this  role  is  prescribed  by  statute  in  some  of  the  States,  ss  in  New  Yoric  1 R.  8.  ML 
These  statutes  usually  proTlde  that  travelers  shall  pass  to  the  right  of  the  '*  center  of  the 
road."  This  does  not  mean  the  center  of  the  smooth  or  most  traveled  part  of  the  road« 
bat  the  center  of  the  wnhtd  part.  JEorinay.  Lambmh  1  Wend.  186;  PaiiMir  y.  BarJuir^ 
%  Fairf.  838;  and  this  is  true,  although  the  smooth  part  be  entirely  on  one  side  of  that 
center.  Id.  This  rule  requiring  passengers  to  keep  to  the  right  of  the  center  of  the 
woiked  part  of  the  road  does  not  apply  in  winter  when  the  depth  of  snow  renders  it  im* 
possible  or  difficult  to  ascertain  that  center;  at  such  time  it  will  be  sufficient  to  keep 
to  the  right  of  the  center  of  the  beaten  or  traveled  track.  8miUi  v.  Dygert,  U  Barb. 
OS;  JoQicttAy.  iNehordHm,  8  Mete.  SIS. 

The  BngUsh  law  of  the  road  is  that  travelen  in  vehicles  meeting  shall  keep  to  the 
left  but  this  is  not  inflexible,  although  one  varying  from  it  is  held  bound  to  exercise  a 
greater  degree  of  care  to  avoid  collision  than  he  would  be  had  he  adhered  to  it.  In 
ITode  V.  Carr^  %  DowL  ft  By.  256,  the  defendant's  carriage  was  on  the  wrong  side  of  th« 
road,  and  in  attempting  to  pass  on  that  side  collided  with  the  plaintiif  's  carriage,  and 
the  court  held  that  it  was  for  the  jury  to  decide  the  question  of  negligence  without 
regard  to  the  law  and  nssge  of  the  road.  See,  also,  Twtiey  v.  ITionuu,  8  Car.  ft  Paynai 
VB.  The  fact  that  one  traveling  with  a  vehicle  was  on  the  wrong  side  of  the  road  at 
the  time  of  a  collision  is  prima  fcLcU  evidence  of  negligence  on  his  part,  but  it  may  ba 
explained  and  justifled ;  as  that  he  was  about  to  turn  up  to  a  bouse  or  a  store,  or  to 
water  his  horse.    See  Buir6itk  v.  WoiroXk  4  Barb.  606. 

But  one  Is  not  justifled  in  rigidly  adhering  to  his  side  of  the  road  if  he  could  other- 
wise avoid  a  collision.  Brooto  v.  Hart,  14  N.  H.  807;  (yMaUeu  v.  Dom,  7  Wis.  286 ;  Par- 
ker y.  A6am^  12  Meto.  416 ;  SmOh  v.  Qcardnet^  11  Gray,  418 ;  Jfitirmm  v.  Small,  6  B.  Monr. 
26.  One  on  the  wrong  side  of  the  road  assumes  risk  of  collision  and  will  be  liable  for 
Injuries  occaaioned  to  another  traveler  approaching  on  the  right  side  of  the  road 
with  ordinary  care.  Brooki  v.  Hart,  tupra;  Bwrdieh  v.  TTorniO,  4  Barb.  606 ;  PluckeO  y 
IFItoon,  6  GaiT.  ft  P.  876 ;  Spofford  v.  Horien,  8  Allen,  176.  The  law  of  the  road  does  not 
I4>pl7  to  one  traveling  on  horseback.  Du^Uey  v.  BoUea^  24  Wend.  466;  but  he  must  give 
way  to  a  heavily  laden  vehiole.  Beaeh  v.  ParmenUr^  28  Penn.  St.  186 ;  Wcuhbum  y. 
IVvicif,  8  Chip.  186. 

In  this  country  there  is  no  law  of  the  road  as  to  travelers  in  the  same  direction,  and 
the  leading  traveler  is  not  bound  to  turn  either  to  the  one  side  or  the  other  to  allow 
the  other  to  pass,  provided  there  be  sufficient  room  to  pass  on  the  one  hand  or  th* 
othar.  They  most  pass  eaoh  other  in  such  mauier  as  may  ha  moat  oonvanient.  Botton 
v.  Ooidfr,  1  Watts.  800.- BIT. 
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Vur  Valkexbuboh^  appellant,  y.  BBomi. 

(4800.48.) 

OoniHiuH<mallaW'^female$fu4enHUedto  wfi$. 

Womm  are  noft  entitled  to  rote  by  virtae  of  the  14th  or  IGth  amendmanta  It 

the  conBtitation  of  the  United  States. 

Hakbahus.    The  opinion  states  the  facta. 
Albert  Eagan,  for  appellant. 
Albert  Eeath,  for  respondent. 

WALLAOEy  0.  J.  The  plaintiff  applied  to  the  oonrt  below  for  a 
writ  of  mandamns  against  the  def endant^  who  is  the  county  clerk 
of  the  county  of  Santa  Omz^  to  compel  him  to  inscribe  her  name 
in  the  great  register,  and  enroll  her  as  a  legal  voter  of  said  county. 
Judgment  having  been  rendered  refusing  the  writ,  she  brings  this 
appeal. 

It  appears  that  she  is  ''  a  white  female  resident  and  dtiaen  of  the 
United  States  and  of  the  State  of  Oalif  omia,  over  the  age  of  twenty- 
one  years,  and  for  more  than  one  year  last  past  a  resident  of  Santa 
Onu  county/'  and  was  bom  within  the  limits  and  subject  to  the 
Jurisdiction  of  the  United  States. 
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The  court  below  held  that  by  reason  ol  her  sex  she  was  disqualified 
to  exercise  the  elective  franchise ;  and  it  is  admitted  that  if  her 
claim  in  that  respect  is  to  be  determined  alone  by  the  constitution 
and  laws  of  this  State  excluding,  as  they  do,  persons  of  her  sex 
from  the  exercise  of  the  elective  franchise,  the  judgment  below  is 
correct^  and  should  be  affirmed  here. 

But  it  is  claimed  that  she  is  entitled  to  registration  as  a  voter  by 
reason  of  the  first  section  of  the  recent  amendment  to  the  federal 
oonstitution  of  July  20, 1868,  known  as  the  fourteenth  amendment 
That  section  is  in  the  following  words : 

'^Article  14,  section  1.  All  persons  bom  or  naturalized  in  the 
United  States,  and  subject  to  the  jurisdiction  thereof,  are  citizens 
of  the  United  States  and  of  the  State  wherein  they  reside.  !Nb 
State  shall  make  or  enforce  any  law  which  shall  abridge  the  privi- 
leges or  immunities  of  citizens  of  the  United  States,  nor  shall  any 
State  deprive  any  person  of  life,  liberty  or  property,  without  due 
process  of  law,  nor  deny  to  any  person  within  its  jurisdiction  the 
equal  protection  of  the  laws." 

1. .  It  is  claimed  that  the  plaintiff  is  a  citizen  of  the  United  States 
and  of  this  State.  Undoubtedly  she  is.  It  is  argued  that  she  be< 
came  such  by  force  of  the  first  section  of  the  fourteenth  amendment 
already  recited.  This,  however,  is  a  mistake.  It  could  as  well  be 
claimed  that  she  became  free  by  the  effect  of  the  thirteenth  amend- 
ment, by  which  slavery  was  abolished,  for  she  was  no  less  a  citizen 
than  she  was  fi*ee  before  the  adoption  of  either  of  these  amend- 
ments. No  white  person  bom  within  the  limits  of  the  United 
States,  and  subject  to  their  jurisdiction,  or  bom  without  those 
limits,  and  subsequently  naturalized  under  their  laws,  owes  the 
status  of  citizenship  to  the  recent  amendments  to  the  federal  con- 
stitution. The  history  and  aim  of  the  fourteenth  amendment  is 
well  known,  and  the  purpose  had  in  view  in  its  adoption  well  un- 
derstood. That  purpose  was  to  confer  the  status  of  citizenship 
upon  a  numerous  class  of  persons  domiciled  within  the  limits  of  the 
United  States,  who  could  not  be  brought  within  the  operation  of 
the  naturalization  laws  because  native  bom,  and  whose  birth,  though 
native,  had  at  the  same  time  left  them  without  the  status  of  citizen- 
ship. These  persons  were  not  white  persons,  but  were,  in  the  main, 
persons  of  African  descent,  who  had  been  held  in  slavery  in  this 
country,  or,  if  having  themselves  never  been  held  in  slavery,  were 
the  native-bom  descendants  of  slaves.  Prior  to  the  adoption  of 
Vol.  Xni.  — 18 
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the  fourteenth  amendment  it  was  settled  that  neither  shiYes^  noi 
those  who  had  been  such^  nor  the  descendants  of  these>  though 
native  and  free  bom,  were  capable  of  becoming  citizens  of  the 
United  States.  Dred  Scott  v.  Sanfordy  19  How.  393.  The  thir- 
teenth amendment,  though  conferring  the  boon  of  freedom  upon 
native-born  persons  of  African  blood,  had  yet  left  them  under  an 
insuperable  bar  as  to  citizenship ;  and  it  was  mainly  to  remedy  thia 
condition  that  the  fourteenth  amendment  was  adopted. 
This  is  recent  history  —  familiar  to  all. 

2.  It  is  next  claimed  that,  by  whatever  means  the  plaintiff  became 
a  citizen  of  the  United  States,  her  privileges  and  immunities  as  such 
citizen  cannot  be  abridged  by  State  laws ;  and  this  is  true.  The 
purpose  and  the  effect  of  the  amendment,  in  this  respect,  is  to  place 
the  privileges  and  immunities  of  citizens  of  the  United  States  be- 
yond the  operation  of  State  legislation.  Those  immunities  and 
privileges,  whatever  they  may  be,  are  guaranteed  and  protected  in 
every  State  by  this  clause  in  the  federal  constitution. 

3.  It  is  urged  that,  among  these  privileges  and  immunities,  is 
included  the  privilege  of  the  plaintiff  to  exercise  the  elective  fran- 
chise within  the  limits  of  this  State,  even  in  disregard  of  the  con- 
stitution and  laws  of  the  State,  which  unquestionably  exclude 
persons  of  her  sex.  And  this  brings  us  to  inquire  what  is  meant 
by  the  phrase  ^'  privileges  or  immunities  of  citizens  of  the  United 
States, '^  as  used  in  this  amendment. 

This  phraseology  was  known  in  our  history  anterior  to  the  for- 
mation of  the  present  federal  union.  In  the  articles  of  confedera- 
tion between  the  American  States  it  was  provided  '^  that  the  free 
inhabitants  of  each  of  these  States  (paupers,  vagabonds,  and  fugi- 
tives from  justice  excepted)  shall  be  entitled  to  all  privileges  and 
immunities  of  free  citizens  of  the  several  States,  and  the  people  of 
each  State  shall,  in  every  other,  enjoy  all  the  privileges  of  trade  and 
commerce,  subject  to  the  same  duties,  impositions,  and  restrictions 
as  the  inhabitants  thereof  respectively,"  etc.  Art.  IV.  The  term 
"privileges  and  immunities"  was  therefore  not  a  new  one  when, 
in  the  second  section  of  the  fourth  article  of  the  federal  constitu- 
tion, as  originally  ratified,  it  was  declared  that  "  the  citizens  of 
each  State  shall  be  entitled  to  all  privileges  and  immunities  of  citi- 
zens in  the  several  States."  The  words  ^'privileges  and  immunu 
ties  "  had  at  that  time  acquired  a  distinctive  meaning  and  a  weU« 
known  signification.     They  comprehended  the  enjoyment  of  life 
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and  liberty,  aud  the  ri^ht  to  acquire  and  possess  property,  and  to 
demand  and  receive  the  protection  of  the  government  in  aid  of 
these.  They  included  the  right  to  sue  and  defend  in  the  courts,  to 
have  the  benefit  of  the  writ  of  habeas  corpus,  and  an  exemption 
from  higher  taxes  or  heavier  impositions  than  were  to  be  borne  by 
other  persons  under  like  conditions  and  circumstances. 

The  federal  constitution  went  into  operation  in  March,  1789,  and 
within  a  few  years  thereafter — in  1797  —  a  question  came  before 
the  general  court  in  Maryland  in  respect  to  the  meaning  of  the 
words  '' privileges  and  immunities''  as  thus  employed  in  that  in- 
strument. The  question  was  argued  by  the  most  eminent  counsel 
in  tlie  State,  and  among  them  was  the  celebrated  Luther  Martin, 
then  attorney-general.  Upon  this  point  the  court  said:  '* Privi- 
lege and  immunity  are  synonymous,  or  nearly  so.  Privilege  signi- 
fies ajieculiar  advantage,  exemption,  immunity ;  immunity  signifies 
exemption,  privilege.  The  peculiar  advantages  and  exemptions 
contemplated  under  this  part  of  the  constitution  maybeascertained, 
if  not  with  precision  and  accuracy,  yet  satisfactorily.  By  taking  a 
retrospective  view  of  our  situation  antecedent  to  the  formation  of 
the  first  general  government,  or  the  confederation,  in  which  the 
same  clause  is  used  verbatim,  one  of  the  great  objects  must  occut 
to  every  person,  which  was  the  enabling  of  the  citizens  of  the  sev- 
eral States  to  acquire  and  hold  real  property  in  any  of  the  States, 
and  deemed  necessary,  as  each  State  was  a  sovereign  and  independ- 
ent State,  and  the  States  had  confederated  only  for  the  purposes 
of  general  defense  and  security,  and  to  promote  the  general  welfare. 
It  seems  agreed  from  the  manner  of  expounding  or  defining  the 
words  *  immunities  and  privileges '  by  the  counsel  on  both  sides, 
that  a  particular  and  limited  operation  is  to  be  given  to  those  words, 
and  not  a  full  and  comprehensive  one.  It  is  agreed  it  does  not 
mean  the  right  of  election,  the  right  of  holding  office,  the  right  of 
being  elected.  The  court  are  of  opinion  it  means  that  the  citizens 
of  all  the  States  shall  have  the  peculiar  advantage  of  acquiring  and 
holding  real  as  well  as  personal  property,  and  that  such  property 
shall  be  protected  and  secured  by  the  laws  of  the  State  in  the  same 
manner  as  the  property  of  the  citizens  of  the  State  is  protected,'' 
etc.     Campbell  v.  Morris,  3  Ilarr.  &  McH.  554. 

The  expression,  "privileges  and  immunities,"  had  been  found  in 
the  constitution  for  a  period  of  near  eighty  years  prior  to  the  adop< 
tion  of  the  fourteenth  amendment,  and  had  never  been  supposed  to 
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include  the  right  to  the  exercise  of  the  elective  franchise.  Not- 
withstanding the  citizens  of  each  State  were^  daring  all  that  time, 
entitled  to  all  the  privileges  and  immunities  of  citizens  in  the  sev- 
eral States,  it  was  never  supposed  that  the  citizen  of  any  State 
might,  npon  his  removal  into  any  other  State,  lawfully  claim  to 
vote  there  because  he  had  exercised  that  privilege  in  the  State  from 
nrhich  he  had  just  emigrated. 

In  point  of  fact  the  States  have  generally  conferred  the  privilege 
of  the  elective  franchise  upon  such  of  their  male  inhabitants  as  had 
become  citizens  of  the  United  States,  if  of  the  requisite  age,  eta 
This  circumstance  has  given  rise  to  a  notion  in  some  quarters  that 
the  privilege  of  voting  and  the  status  of  citizenship  are  necessarily 
connected  in  some  way  —  so  that  the  existence  of  the  one  argues 
that  of  the  other.  But  the  history  of  the  country  shows  that  there 
was  never  any  foundation  for  such  a  view.  Thus  citizens  of  the 
United  States,  resident  in  the  State  of  Virginia,  were  prevented 
by  State  law  from  voting  there,  unless  seized  of  a  freehold  estate ; 
and  citizens  of  the  United  States,  resident  in  Massachusetts,  were 
by  the  laws  of  that  State  denied  the  privileges  of  the  elective  fran- 
cliise,  unless  owners  of  jpersonal  property  to  a  designated  amount. 
AVhile  the  privilege  of  voting  was  thus,  by  State  laws,  withheld  in 
tbose  States  from  persons  who  were  citizens  of  the  United  States, 
the  elective  franchise  was  in  other  States  of  the  union  conferred 
by  State  laws  upon  persons  who  were  not  citizens.  In  New 
York  and  North  Carolina,  for  instance,  at  an  early  day  the 
privilege  of  voting  was  conferred  upon  negroes,  persons  of 
African  descent,  under  certain  conditions.  These  were  not 
citizens  of  the  United  States,  nor  thcu  even  capable  of  becoming 
such.  In  Wisconsin  and  Michigan,  though  negroes  were  excluded, 
persons  of  the  Indian  blood  were  admitted;  and  in  Indiana,  Illinois, 
Minnesota,  and  other  States,  unnaturalized  foreigners  were  by  State 
laws  allowed  to  vote  —  following,  in  this  respect,  the  early  policy  of 
the  federal  government,  who,  in  the  ordinance  of  1787,  for  the  gov- 
ernment of  the  north-western  territory,  had  permitted  the  elective 
franchise  to  the  unnaturalized  French  and  Canadians,  of  whom  the 
population  of  that  territory  was  then  largely  composed.  It  wil\  bo 
found  that,  from  the  earliest  periods  of  our  history,  the  State  laws 
regulated  the  privilege  of  the  elective  franchise  within  their  respect- 
ive limits,  and  that  these  laws  were  exactly  such  as  our  local  inter- 
ests, peculiar  conditions,  or  supposed  policy  dictated,  and  that  it 
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w>«  never  aaserted  that  the  exclusion  of  any  class  of  inhabitants 
from  the  priyilege  of  voting  amounted  to  an  interference  with  the 
priyilegos  of  the  excluded  class  as  citizens.  As  was  well  said  by 
Judge  Mills,  of  the  court  of  appeals  of  Kentucky:  **  The  mistake 
on  the  subject  arises  from  not  attending  to  a  sensible  distinction 
between  political  and  civil  rights.  The  latter  constitute  the  citizen, 
while  the  former  are  not  necessary  ingredients.  A  State  may  deny 
all  her  political  rights  to  an  individual,  and  yet  he  may  be  a  citizen. 
The  rights  of  office  and  sufErage  are  political  purely,  and  are  denied 
by  some  or  all  the  States  to  part  of  their  population,  who  are  still 
citizens.  A  citizen,  then,  is  one  who  owes  the  government  allegi- 
ance, service,  and  money  by  way  of  taxation,  and  to  whom  the 
government,  in  turn,  grants  and  guarantees  liberty  of  person  and 
of  conscience;  the  right  of  acquiring  and  possessing  property;  of 
marriage  and  the  social  relations;  of  suit  and  defense,  and  security 
in  pei*son,  estate,  and  reputation.  These,  with  some  others  which 
might  be  enumerated,  being  guaranteed  and  secured  by  government, 
constitute  a  citizen.  To  aliens  we  extend  these  privileges  by  cour- 
tesy; to  others  we  secure  them  —  to  male  as  well  as  female  —  to  the 
in^buit  as  well  as  the  person  of  hoary  hairs."    1  Litt.  342. 

4.  But  the  language  of  the  second  section  of  the  fourteenth 
amendment  itself  demonstrates  that  the  elective  franchise  is  not 
one  of  the  "  privileges  or  immunities  "  mentioned  in  the  first  see- 
tion,  and  as  such  not  to  be  abridged  or  taken  away  by  State  laws. 

The  second  section  of  the  amendment  (so  far  as  mutorial  upou 
this  point)  is  in  the  following  words: 

''  Section  2.  Representatives  shall  be  apportioned  amoug  the  sev- 
eral  States,  according  to  their  respective  numbers.  But  when  the 
right  to  vote  ♦  ♦  ♦  is  denied  to  any  of  the  male  inhabitants 
of  such  State,  being  twenty-one  years  of  age,  and  citizens  of  tlio 
United  States,  ♦  ♦  ♦  the  basis  of  rei^rcsentation  therein  shull 
be  reduced,"    ♦    ♦    ♦    etc. 

It  will  thus  be  seen  that,  by  this  second  section  of  the  fourteenth 
amendment,  it  is  expressly  provided  that  if  the  State  law  sliall  deny 
the  elective  franchise  to  the  citizens  of  the  United  States  tlierein 
mentioned,  the  basis  of  federal  representation  to  which  such  Statu 
would  otherwise  be  entitled,  shall  be  thereupon,  and  in  consequence 
of  such  denial,  readjusted  and  reduced  in  a  designated  ratio.  If 
the  power  of  the  State  to  deny  the  elective  franchise  to  a  citizen  of 
the  United  States  had  been  ubsolutely  taken  away  by  the  first  see* 
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tioD,  then  a  State  law  enacted  for  that  purpose  would  necessarily  be 
absolutely  void;  as  a  bill  of  attainder  passed,  or  ex  post  facto  law 
enacted,  would  be  void,  as  being  in  contravention  of  the  inhibitions 
of  article  1,  section  10,  of  the  federal  constitution.  But  by  the 
second  section  of  the  amendment  under  consideration  it  is  provided 
that  the  action  of  the  State  authority  denying  the  right  of  citizens 
of  the  United  States  to  vote,  so  far  from  being  null  and  void,  shall 
furnish  a  new  basis  of  fedei*al  numbers  in  the  State,  upon  which  a 
new  apportionment  of  representation  in  congress  is  to  foUow.  It 
is  inconceivable  that  such  constitutional  consequences  are  to  follow 
the  doing  of  an  act  which  the  constitution  had  just  forbidden  to  be 
done  at  all. 

5.  The  fifteenth  amendment  to  the  constitution  was  adopted 
nearly  two  years  after  the  fourteenth.  It  provides  that  the  right  of 
a  citizen  of  the  United  States  to  vote  shall  not  be  denied  on  account 
of  racBy  color,  or  previous  condition  of  servitude.  If,  under  the 
fourteenth  amendment  already  adopted,  the  right  of  a  citizen  to 
vote  was  not  to  be  denied  upon  any  grourid  whatsoever^  what  neces- 
sity or  propriety  in  subsequently  providing  that  it  should  not  be 
denied  upon  either  of  three  enumerated  grounds?  It  will  be  seen 
that  the  construction  claimed  for  the  fourteenth  amendment  by  the 
counsel  for  the  plaintiff  would  leave  nothing  for  the  fifteenth  to 
operate  upon. 

Many  other  and  hardly  less  cogent  reasons  might  be  mentioned 
going  to  show  that  the  elective  francliise  is  not  one  of  the  immuni- 
ties or  privileges  secured  by  the  first  section  of  the  fourteenth 
amendment.  The  mere  power  of  the  State  to  determine  the  class 
of  inhabitants  who  may  vote  within  her  limits  was  not  curtailed  in 
the  fourteenth  amendment. 

The  fifteenth  amendment  took  away  her  authority  to  discriminate 
against  citizens  of  the  United  States  on  account  of  either  rao^, 
color,  or  previous  condition  of  servitude;  but  the  power  of  exclu 
lion  upon  all  other  groundji,  including  that  of  sex,  remains  in  tax  t 

JudgfMni  affirmed. 
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Pboplb  y.  Eddt,  appellant 

(4BOd.88L) 
OtmHUuHonal  law — exempting  martgagei  frem  taxaiian, 

▲  Stele  eoiwtitation  provided  that  "  all  property  in  this  State  shall  be  texed 
In  proporUon  to  its  valae."  SM,  that  an  act  exempting  mortgages  and 
debts  seeaied  bj  mortgages  from  taxation  was  in  Tiolation  of  the  oonstitn- 
tion,  and  void. 

AcnoK  for  the  recoyery  of  taxes.     The  opinion  states  the  case. 

A,  C.  NileSj  Dibble  d  Byrne,  and  /.  M,  Wilson,  for  appellant, 
to  the  point  that  the  term  "property,"  as  used  in  the  constitution, 
did  not  embrace  debts  or  choses  in  action,  cited  Ba^ik  of  tJie  U, 
8.  V.  Huth,  4  B.  Mon.  449;  Johnson  v.  City  of  Lexington,  14  id. 
657;  Oity  of  Covington  v.  Elliston,  2  Mete.  (Ky.)  231;  Citt^ 
of  LouisviUe  v.  Henning,  1  Bush  (Ky.)  381;  Livingston  v,  Hollen- 
beck,  4  Barb.  11;  City  of  Buffalo  v.  Le  Couteulx,  15  N.  Y.  452-3; 
Le  Couteulx  v.  Supervisors  of  Erie,  7  Barb.  250;  Boreel  v.  City  of 
New  York,  2  Sandf.  Sup.  Ct.  557;  People  v.  Board  of  Super- 
visors, 39  N.  Y.  87;  Mohawk  <&  H.  R.  R.  Co.  v.  Chute,  3  Paige, 
39;  Dewitt  v.  Hayes,  2  Cal.  468;  Fleming  v.  Brooks,  1  Sch.  & 
Lef.  318;  Stuart  v.  Marquis  of  Bute,  11  Ves.  657;  Milton  v.  Race, 
1  Burr.  452;  Chapman  v.  Hart,  1  Ves.  Sen.  273;  Countess  of  Ales- 
burjfs  Case,  id. ;  Mr.  Wortley's  WiU,  5  Bro.  Pari.  C.  634;  Moore  v. 
Moore,  1  Bro.  C.  0.  127;  Mann  v.  Executors  of  Mann,  1  Johns.  Ch. 
232. 

Niles  Searles,  J.  L  Caldwell,  district  attorney,  and  Jo.  Hamilton, 
attorney-general,  for  respondents. 

Khodbs,  J.  This  action  was  brought  for  the  recovery  of  the 
taxes  which  were  assessed  upon  certain  solvent  debts  due  to  the 
defendant  upon  certain  promissory  notes,  which  were  secured  by 
mortgages  upon  real  estate.  The  defendant  demurred  to  the  com- 
plaint, on  the  ground  that  the  property  was  not  subject  to  assess- 
ment or  taxation  under  the  laws  of  the  State;  and  that  the 
assessment  of  such  property  is  ])rohihiicd  by  law.  The  demurrer 
was  overruled,  and  the  defendant  appeals. 


144  CALIFORNIA, 


People  ▼.  Eddy. 


Tbe  demurrer  presents  the  question  of  the  constitutionality  of 
the  act  of  April  1,  1870,  entitled  "  An  act  to  prevent  double  tax- 
ation.*' (Stats.  1869-70,  p.  584.)  The  first  section  of  the  act  of 
April  4,  1870,  to  relieve  owners  of  incumbered  real  estate  from 
double  taxation  (id.,  p.  710)  is  identical  with  the  first  section  of 
the  first-mentioned  act.  The  second  section  of  the  latter  act, 
which  purports  to  make  new  contracts  between  borrowers  and 
lenders,  and  the  third  section,  which  provides  for  the  forfeiture  to 
the  State,  in  a  certain  contingency,  of  moneys  belonging  to  the 
borrowers,  are  not  involved  in  this  case.  The  validity  of  only  the 
first  section  of  each  act  is  drawn  in  question.  The  section  is  as 
follows:  ''  No  mortgage  or  lien  given  and  held  upon  real  estate,  or 
the  debts  thereby  secured,  or  promissory  notes  secured  by  mortgage, 
shall  be  assessed  upon  the  books  of  any  assessor.  State,  county, 
or  otherwise."  That  portion  of  section  13,  article  XI  of  the 
constitution,  by  which  the  validity  of  the  legislation  in  question  is 
to  be  tested,  is  as  follows:  '^  Taxation  shall  be  equal  and  uniform 
throughout  the  State.  All  property  in  this  State  shall  be  taxed  in 
proportion  to  its  value,  to  be  ascertained  as  directed  by  law." 

That  the  purpose  of  the  first  section  of  the  act  was  to  exempt 
from  taxation  solvent  debts  secured  by  mortgages  upon  real  estate 
is,  we  think,  beyond  all  question.  An  ingenious  argument  is  pre- 
sented by  the  appellant  to  show  that  such  is  not  the  purpose  of  the 
act — that  it  was  merely  to  regulate  the  duties  of  assessors.  It  is 
insisted  —  and  correctly  so  —  that  it  is  within  the  power  and  is  tlie 
duty  of  the  legislature  to  prescribe  the  mode  in  which  all  property 
sliall  be  assessed;  and  it  is  claimed  that  this  act  is  only  a  legitimate 
exercise  of  such  power.  But  tlie  argument  is  merely  specious. 
Looking  beyond  the  mere  words  of  the  act  —  the  shadow  —  it  is 
seen  that  the  act,  if  enforced,  effectually  prevents  the  taxation  of 
debts  secured  by  mortgages  upon  real  estate.  And  this  is  the  direct 
effect,  as  we  have  no  doubt  it  was  the  purpose,  of  the  act  If  the 
constitution  requires  this  property  to  be  taxed,  the  legislature, 
under  tlie  guise  of  regulating  the  duties  of  assessors,  can  no  more 
exempt  it  from  taxation  than  they  could  accomplish  the  same  result 
by  providing  that  the  collector  should  return  to  the  tax  payer  the 
amount  collected  on  such  proi)erty,  under  the  pretense  of  regulat- 
ing the  duties  of  tax  collectors.  The  manifest  purpose  of  the  act 
is  to  exempt  such  property  from  taxation.  Its  true  features  are 
quite  apparent,  notwithstanding  its  attempted  disguise. 
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The  nature  and  object  of  the  act  having  been  ascertained^  and  it 
haying  been  decided  in  People  y.  McOreery,  84  GaL  433^  that  a 
■olyent  debt,  whether  secnred  by  a  mortgage  or  not,  is  property 
within  the  meaning  of  the  section  of  the  constitution  relating  to 
taxation,  already  cited,  and  the  doctrine  of  that  case  that  dO  prop* 
erty  in  the  State  is  subject  to  taxation,  and  cannot  be  exempted  by 
the  legislature,  haying  been  repeatedly  affirmed  in  this  court 
{People  r.  Gerhe,  35  Oal.  677;  People  y.  Black  Diamond  0.  M.  Co., 
87  id.  54;  Peopie  y.  Whariekby,  38  id.  461),  the  case  might  well 
be  left  at  this  point.  But  as  the  discussion  of  some  of  the  ques- 
tions decided  in  those  cases  has  been  renewed  by  the  defendant,  a 
few  of  his  positions  will  be  noticed.  It  is  insisted  that  the  ''prop- 
erly" mentioned  in  section  13  of  article  XI  of  the  constitu- 
tion comprises  only  real  estate  and  moyable  property — that  it  is 
limited  to  tangible,  yisible  property,  and  does  not  include  choses  in 
action.  The  word  **  property  '*  is  used  in  that  section  of  the  con- 
stitution in  its  ordinary  and  popular  sense,  and  this  is  the  general 
rule  in  the  interpretation  of  constitutions  and  statutes,  unless  the 
context  shows  that  the  words  are  used  in  a  technical  or  in  some 
arbitrary  sense. 

There  is  no  good  reason  to  belieye  that  the  word  was .  used  in 
that  section  in  a  sense  materially  differing  from  that  which  it  has 
in  other  sections  of  that  instrument.  There  is  a  manifest  propriety 
in  giying  a  word  the  same  definition  in  each  of  the  sections  in 
which  it  occurs,  unless  there  is  something  in  the  context  in  one 
section  showing  that  it  has  a  different  meaning  there,  from  what 
it  has  in  another  section.  The  section  following  the  one  undei 
consideration  (§  14)  provides  that  ''All  property,  both  real 
and  personal,  of  the  wife,  owned  or  claimed  by  her  before  mar- 
riage, and  that  acquired  afterward  by  gift,  devise,  or  descent, 
shall  be  her  separate  property.''  It  is  apparent  that  the  purpose 
of  that  section  was  to  abrogate  the  common-law  rule  in  respect 
to  the  right  which  the  husband  acquires  by  marriage  in  the  prop- 
erty of  the  wife.  At  common  law  the  husband  had  the  right  to 
sue  for,  recover,  and  reduce  to  his  possession,  for  his  own  use, 
the  choses  in  the  action  of  his  wife ;  and  in  case  of  her  death, 
before  he  has  reduced  them  to  his  possession,  he  may  still  proceed, 
as  her  administrator,  but  for  his  own  use,  to  recover  the  same. 
Bupi)ose  the  wife,  at  the  time  of  her  marriage  in  this  Stftte,  had 
owned  government  bonds,  shares  of  stock,  certificates  of  deposit. 
Vol.  XIIL— 19 
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promififlory  notes,  etc,  can  the  husband,  under  the  provisions  of 
our  constitution,  collect  the  money  due  thereon  for  his  own  use  ? 
Had  she  collected,  just  previous  to  her  marriage,  the  amount  of 
one  of  her  bonds  in  gold,  it  is  admitted  that  the  gold  would  have 
remained  her  separate  property,  because  gold  is  tangible  and  visible ; 
and  it  would  require  an  unusual  amount  of  hardihood  to  assert 
that  the  bond,  had  she  retained  it,  would  not  have  remained  her* 
separate  property  merely  because  it  was  a  chose  in  action.  It 
would  almost  revolutionize  the  law  regulating  the  rights  of  hus- 
band and  wife  to  hold  that  the  ^'  all  property  "  in  that  section,  or 
the  sections  of  the  statute  in  respect  to  common  property,  does 
not  comprise  choses  in  action.  But  the  cases  in  this  court  which 
hold  that  the  choses  in  action  of  the  wife  are  her  separate  prop- 
erty are  too  numerous  to  require  citation.  It  may  safely  be 
asserted  that  in  no  section  of  the  constitution  is  the  word  '^prop- 
erty ''  employed  as  comprehending  only  visible  and  tangible  prop- 
perty,  and  excluding  choses  in  action.  In  the  first  section  of  the 
declaration  of  rights  it  is  declared,  among  other  things,  that  all 
men  have  the  inalienable  right  of  acquiring,  possessing,  and  pro- 
tecting property."  Will  it  be  contended,  in  the  face  of  this 
declaration,  that  a  man  has  not  the  same  right  to  acquire,  possess, 
and  protect  choses  in  action  as  property  of  any  other  descrip- 
tion ? 

In  the  eighth  section  of  the  same  article  it  is  provided  that  no 
person  shall  be  "  deprived  of  life,  liberty,  or  property y  without  due 
process  of  law  ; "  and  that  private  property  shall  not  be  taken  for 
public  use  without  just  compensation.  Should  the  government 
attempt  arbitrarily  to  seize  the  debt  on  which  the  tax  in  this  case 
was  levied,  or  to  confiscate  a  State  bond,  the  owner  would  con- 
fidently rely  upon  those  provisions  of  the  constitution  for  his  pro- 
tection. 

Section  19  of  the  same  article  declares  that  '^  foreigners  who 
are,  or  may  hereafter  become,  ^ona  fide  residents  of  this  State, 
shall  enjoy  the  same  rights  in  respect  to  the  possession^  enjoyment^ 
and  inheritance  of  property  as  native-bom  citizens."  The  foreigner 
who,  after  having  been  protected  by  the  constitution  in  the  enjoy- 
ment of  his  lands,  should  find  that  he  was  liable  to  be  plundered 
of  the  bill  of  exchange  which  he  had  received  on  this  sale  of  iho 
land,  because  the  bill  was  only  a  chose  in  action — only  the  evidence 
of  a  debt — and,  therefore,  not  under  the  pioteotion  of  the  oon« 
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stitution,  might  well  conclude  that  those  who  framed  that  instru- 
ment, instead  of  being  statesmen,  as  we  have  been  accustomed  to 
regard  them,  were  only  savages  whose  untutored  minds  were  in- 
capable of  entertaining  the  idea  of  any  property,  except  such  as  they 
could  both  see  and  touch. 

If  legislation  of  this  character  can  be  sustained,  why  may  not 
the  exemption  proceed  until  the  whole  burden  of  taxation  is  cast  on 
one  species  of  property?  Debts  secured  by  mortgages  have  now  the 
benefit  of  the  exemption;  but  by  a  change  in  the  tone  and  temper  of 
the  legislature  they  might  be  made  to  bear  the  whole  burden  of  the 
taxes.  It  was  not  intended  by  the  framers  of  the  constitution  that 
the  legislature,  whether  actuated  by  honest  or  corrupt  motives, 
should  have  the  power  to  exempt  any  kind  of  property  from  taxa- 
tion. The  exercise  of  the  power  would  be  dangerous.  The  legisla- 
ture of  this  State,  even  in  full  view  of  the  unmistakable  injunctions 
of  the  fundamental  law,  have  repeatedly  exempted  certain  species 
of  property ;  and  it  is  notorious  that  for  years  one  kind  of  property, 
which  during  a  portion  of  the  time  was  probably  of  greater  value 
than  that  of  any  other  kind,  was  by  the  power  of  a  numerical 
majority  exempted  altogether  from  taxation. 

There  is  another  and  a  very  serious  objection  to  the  act.  Under 
the  provision  of  the  general  revenue  law  solvent  debts  over  and 
above  indebtedness  are  subject  to  taxation.  It  is  impossible  to  con- 
ceive of  any  law  which  is  more  imperatively  required  by  the  princi- 
ples of  good  government  and  the  just  rules  of  political  economy  to 
be  equal  and  uniform  than  a  revenue  law.  That  the  burdens  of 
taxation  should  rest  equally  upon  all  property  within  the  State  ought 
to  be  axiomatic,  not  only  in  theory  but  in  practice.  To  enforce- this 
rule  the  constitution  has  provided  that  '^  taxation  shall  be  equal 
and  uniform  throughout  the  State.''  Is  any  argument  needed  in 
order  to  make  it  apparent  that  where  the  general  law  subjects  all 
solvent  debts  to  taxation,  that  another  law  which  singles  out  one 
class  of  debts — whether  the  classification  is  based  on  the  circum- 
sfance  that  their  payment  is  secured  by  mortgages,  or  that  they  are 
owing  to  savings  banks,  or  to  a  particular  bank,  corporation,  or 
person,  or  are  owing  by  a  particular  person,  whether  natural  or 
artificial,  or  a  particular  class  of  persons  —  and  exempts  such  debts 
from  taxation,  is  repugnant  to  the  constitution?  If  this  act,  with 
the  manifest  inequality  which  it  produces  when  put  in  operation 
■long  with  the  general  revenue  law,  can  be  upheld,  no  discrimina* 
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tion  which  the  legislature  might  devise,  for  the  purpose  of  relieying 
a  particular  species  or  parcel  of  property  from  its  proper  share  of 
the  burdens  of  taxation,  would  conflict  with  the  organic  law. 

JtidgtMnt  affirmeim 


PiopLB  y.  BowEK,  appellant 

(4SGaL4».) 
f^tHlmkiffpait&r^reaaraiim  to  cUkmiMp^  DitabUUif  U  teilffy. 

D  haTliig  been  oonTicted  of  criudnal  oflPexiBes,  the  governor  of  the  State  gnuited 
an  execative  act  or  proclamation,  stating  that "  I  do  hereby  restore  said  D  to 
all  rights  of  dtixenship  poesessed  by  him  before  his  conviction,"  ete^  EM, 
that  this  was  not  a  pardon  sadi  as  would  restore  D's  competency  as  a  wii- 


Appbal  from  the  county  court  of  Sutter  county. 
The  defendant  was  convicted,  and  appealed  from  the  Judgmfint 
and  from  an  order  denying  his  motion  for  a  new  triaL 
The  other  facts  are  stated  in  the  opinion. 

/.  0.  Eastman  and  0.  W.  Tylers  for  appellant 

Attorney- General  Love,  for  respondent. 

WALLA.OE,  0.  J.  On  the  trial  of  the  prisoner  upon  an  indict* 
ment  for  the  alleged  crime  of  grand  larceny,  one  Davis  was  per« 
mitted  to  testify  as  a  witness.  Davis  had  been  convicted  of  divers 
felonies  in  the  courts  of  the  State,  for  which  he  had  been  adjudged 
to  suffer  and  had  suffered  imprisonment  in  the  penitentiary.  The 
record  of  these  convictions  was  produced  by  the  prisoner,  who 
thereupon  objected  that  Davis  was  thereby  rendered  incompetent  to 
testify  in  the  case.  It  appeared  by  the  records  produced  and  put 
in  evidence  by  the  prisoner  in  support  of  his  objection,  that  in 
July,  f861,  by  the  judgment  of  the  court  of  sessions  of  the  county 
of  Santa  Clara,  Davis  had  been  duly  convicted  of  the  crime  of 
robbery  and  sentenced  to  suffer  imprisonment  in  the  penitentiary ; 
that  in  1864  he  had  been  duly  convicted  by  the  judgment  of  the 
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county  court  of  tho  city  and  county  of  San  Francisco  of  the  crime 
of  burglary,  and  again  sentenced  to  imprisonment  in  the  peniten- 
tiary ;  and  that  in  1868,  in  the  county  court  of  Santa  Clara,  he  bad 
been  duly  convicted  of  the  crime  of  grand  larceny,  and  by  tlie 
judgment  of  that  court  again  sentenced  to  undergo  punishment 
therefor  by  imprisonment  in  the  penitentiary. 

li  was  conceded  below  and  is  conceded  here  that  these  convictions 
of  themselves  well  supported  the  objection-  of  the  prisoner  in  that 
behalf.  In  order  to  remove  the  objection  and  to  restore  the  com- 
petency of  Davis,  the  people  relied  upon  and  exhibited  to  the  court 
an  executive  act  which  they  claimed  removed  the  disability  arising 
from  these  several  conductions,  and  which  is  as  follows  : 

'^Whereas,  Charles  Davis  alias  Charles  Moore  has  been  convicted 
of  criminal  offenses  against  the  laws  of  the  State  of  California,  and 
whereas  it  is  desirable  for  the  attainment  of  the  ends  of  justice  tliat 
he  should  be  restored  to  citizenship ;  now,  therefore,  I,  U.  11. 
Haight,  governor  of  said  State,  do  hereby  restore  said  Davis  to  all 
the  rights  of  citizenship  possessed  by  him  before  his  conviction  for 
the  offenses  above  referred  to.  Witness  my  hand  and  the  great  seal 
of  the  State  at  Sacramento,  this  17th  day  of  March,  1871. 

"  H.  H.  HA.IQHT,  Oovernor. 

[Seal.]  "Attest:  H.  L.  Nichols,  Secretary  of  State, 


fy 


The  court  below  being  of  opinion  that  the  competency  of  Davis 
as  a  witness  was  thereby  restored,  thereupon  overruled  the  objection 
of  the  prisoner  in  that  behalf,  and  its  ruling  in  this  respect  is  now 
brought  up  for  review. 

The  power  of  the  executive  of  the  State  to  pardon  offenses  of 
treason  or  impeachable  offenses  is  conferred  upon  him  by  the  con- 
stitution. (Art  5,  §  13.)  His  power  in  that  respect  is  of  the 
same  general  nature  as  that  conferred  upon  the  president  of  the 
United  States  by  the  federal  constitution.  (Art  2,  §  2.)  It  is 
true  that  the  pardoning  power  of  the  president  extends  to  the  par 
don  of  offenses  before  as  well  as  after  conviction,  while  that  of  the 
governor,  under  the  provisions  of  the  State  constitution,  embracea 
only  those  cases  in  which  a  conviction  has  already  been  had ;  and  it 
18  also  true  that,  except  in  cases  arising  in  the  military  or  naval  ser- 
vice, the  pardoning  power  of  the  president  is  unrestrained  by  legis- 
lative control,  while  that  of  the  governor  is  subject,  in  its  exercise, 
to  such  regulations  as  the  legislature  may  provide  in  relation  to  the 
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manner  of  applying  for  pardons ;  bnt  the  inherent  nature  and 
operation  of  the  power  itself,  whether  exercised  by  the  one  or  the 
other  of  these  officers,  and  the  consequences  of  its  exercise  by 
either  in  a  giyen  case,  must  be  considered  to  be  substantially  iden- 
tical, and  ab  extending  its  effect  not  merely  to  the  punishment 
otherwise  inflicted  or  to  be  inflicted,  but  also  to  the  guilt  of  the 
offender.  *'  The  effect  of  a  pardon  (under  the  rules  of  the  common 
law)  is  to  make  the  offender  a  new  man ;  to  acquit  him  of  all  cor- 
poral penalties  and  forfeitures  annexed  to  that  offense  for  which  he 
obtains  a  pardon ;  it  gives  him  a  new  credit  and  capacity  ;  and  the 
pardon  of  treason  or  felony,  even  after  conviction  or  attainder,  will 
enable  a  man  to  have  an  action  of  slander  for  calling  him  a 
traitor  or  felon/'  (2  Black.  402.)  Mr.  Chief  Justice  Mabshall, 
speaking  of  the  pardoning  power  of  the  president  under  the  provis- 
ions of  the  federal  constitution,  said:  ''As  this  power  had  been 
exercised  from  time  immemorial  by  the  executive  of  that  nation 
whose  language  is  our  language,  and  to  whose  judicial  institutions 
ours  bear  a  close  resemblance,  we  adopt  their  principles  respecting 
the  operation  and  effect  of  a  pardon, '^  etc  Unfitted  States  v.  Wilson, 
7  Pet.  159. 

In  Ex parteWells,  18  How.  310,  the  supreme  court  of  the  United 
States  reaffirmed  this  view  of  the  nature  of  the  executive  power  to 
pardon  offenses  as  existing  under  the  federal  constitution,  and  there 
can  be  no  doubt  that  the  pardoning  power,  whether  exercised  under 
the  federal  or  State  constitution,  is  the  same  in  its  nature  and  effect 
as  that  exercised  by  the  representatives  of  the  English  crown  in  this 
country  in  colonial  times,  and  that  one  of  the  consequences  of  a 
pardon  extended  was  and  is  to  remove  from  the  offender  that  dis- 
ability to  testify  as  a  wituQiss  in  a  court  of  justice  which,  by  the  rule 
of  the  common  law,  was  consequent  upon  his  conviction  of  a  felony. 
The  governor  might  have  pardoned  Davis  had  he  seen  fit — he  was 
not  the  less  the  subject  of  the  executive  power  in  that  respect  be- 
cause he  had  already  suffered  the  punishment  adjudged  for  his 
crime.  (2  Wheeler's  0.  C.  461.)  Had  he  done  so,  there  is  no  doubt 
that  his  competency  as  a  witness  would  have  been  thereby  restored. 

But  the  executive  act  under  review  is  not  a  pardon,  nor  was  it 
intended  to  be  such.  It  did  not  purport  to  remove  the  guilt  of  Davis, 
nor  wipe  away  the  infamy  by  the  law  of  the  land  attaching  upon 
him  by  reason  of  his  conviction.  It  sought  to  restore  him  to  all 
the  rights  of  citizenship  possessed  by  him  before  his  conviction  o' 
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the  oSeiifles  ''above  referred  to/'  and  to  so  restore  him^  while  he 
yet  remained  a  conyioted  felon,  and  with  the  consequent  legal  in- 
famy attaching  by  law  to  that  status.  The  stain  of  his  iniquity, 
flowing  from  his  conyiction,  is  still  left  upon  him  by  the  executiye. 
The  judgment  of  the  law  upon  that  fact  is  that  the  credit  of  his 
oath  is  so  absolutely  and  effectually  destroyed  that  he  cannot  be 
trusted  to  testify  at  all;  that  it  is  not  to  be  hoped  that  he  will  speak 
the  truth,  but  must  be  conclusively  assumed  that  he  will  not.  If 
the  judgment  be  reversed,  the  disability  is,  of  course,  necessarily 
removed;  if  the  offense  be  pardoned  the  same  consequence,  too, 
would  follow.  But  so  long  as  the  judgment  remains,  the  guilt  it 
fixes  upon  the  convict  is  not  taken  away,  and  the  disability  necessa- 
rily remains.  They  are  legally  inseparable;  hence  it  is  held  that  if 
the  executive  pardon  the  offense,  he  necessarily  removes  the  disabil- 
iiy  annexed  to  it  by  law,  and  a  proviso  inserted  in  the  deed  of 
pardon  that  the  disability  shall  remain,  notwithstanding  the  pardon 
of  the  offense  itself,  is  void.    Peoph  v.  Pease,  3  Johns.  Gas.  333. 

These  views  dispose  of  the  question  presented^  but  if  they  did  not, 
it  might  be  not  a  little  difficult  to  maintain  that  the  attempted 
restoration  of  Davis  ''  to  all  the  rights  of  citizenship  "  he  had  there- 
tofore possessed  would,  by  expression,  include  a  right  to  testify  as 
a  witness,  or  that  there  is  any  known  relation  between  the  compe* 
tency  of  a  witness  and  his  ''rights  of  citizenship." 

Judgment  reversed  and  cause  remanded  for  a  new  trial. 


Polack,  appellant,  v.  Maistsvubld. 

(44  Gal.  as.) 

Sgedmeni^  against  agent  of  United  States  ^  Prerogati9e. 

An  action  of  ejectment  ma7  be  brought  against  an  officer  of  the  army  of  thi 
United  States  who  is  in  possession  of  the  demanded  premises  for  the  par- 
poses  of  a  military  camp  or  fortification  under  the  direction  of  the  secretary 
of  war  or  of  the  president  of  the  United  States. 

EjBcmcBiTT.    The  opinion  states  the  facts. 

E.  X»  B.  Brooks  and  Barnes  <£  Bowie,  for  appellant.     The 
court  erred  in   directing  a   nonsuit.     Osborn  v.    The  Bank  of 
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the  United  States,  9  Wheat.  738;  Dreux  v.  Kennedy^  12  Rob.  La. 
602;  Wilcox  y.  Jackson,  13  Pet.  498;  Wilcox  v.  Jackson^  1  Scam. 
(111.)  366;  Meigs  v.  McClung^s  Lessees,  9  Or.  11;  QaU  v.  BedUng, 
Pea  Patch  case,  Sen.  Doc.  vol.  3,  1837-38,  No.  140,  p.  25. 

Pixky  (6  Harrison  and  L,  D.  Latimer,  for  respondent.  The 
defendant  in  ejectment  must  be  he  who  possesses  or  occupies 
in  his  own  right — who  holds  either  as  owner  or  tenant;  he  must 
have  or  claim  some  interest  in  the  land.  The  parties  or  tenants  in 
possession  or  occupation,  only,  can  be  made  defendants.  Brown  on 
Parties,  246;  Adams  on  Eject.  612;  7  Term  R  327;  1  Chan.  674; 
3  Seld.  201;  9  Cal.  268;  21  id.  609;  24  id.  192. 

The  party  or  tenant  in  possession  or  occupation  is  he  who,  by 
himself,  agent  or  servant,  holds  or  occupies,  for  a  term,  to  his  own 
use,  benefit  and  enjoyment,  and  so  holds  or  occupies  for  that  term, 
as  against  all  the  world.  2  Bouv.  Law  Die.  268,  351,  573,  579; 
Burr.  Law  Die.  tit.  h.  t.;  Webster's  Un.  Die.  tit.  Possession;  4 
Barn.  &  Aid.  653;  8  Barb.  244;  1  Chitty,  118;  2  Bam.  &  Aid.  371; 
11  Abb.  Pr.  97;  28  Cal.  634;  36  id.  514;  20  id.  45. 

An  officer  of  the  United  States  army,  in  the  temporary  commai^d 
of  a  military  post,  does  not  possess  for  any  term,  as  against  all  the 
world.  He  may  be  removed  in  a  moment,  in  a  single  flash  of  the 
telegraph  wire,  and  without  previous  warning  or  apprisal. 
Neither  does  he  possess  for  himself.  He  has  not  the  use  nor  the 
enjoyment  of  the  land  occupied  (in  the  non-legal  sense)  by  his 
troops.  The  use  is  that  of  the  government,  as  is,  also,  the  benefit 
and  enjoyment  If  it  could  be  said  that  the  commander  uses  and 
enjoys  for  himself,  so  also  may  it  be  said  of  each  and  all  of  his 
command,  from  the  highest  to  the  lowest.  The  possession  or  occu- 
pancy of  the  common  soldier,  as  well  as  that  of  each  subordinate 
officer,  is  not  the  possession  or  occupancy  of  the  commander.  A 
writ  that  would  remove  the  latter  and  all  holding  under  him  could 
not  affect  a  single  member  of  his  command.  Their  fortunes  do  not 
follow  his;  and  though  he  be  removed  or  superseded,  they  remain 
unconcerned.  The  possession  of  the  defendant  is  somewhat  parallel 
to,  though  not  so  strong,  as  that  of  a  steward  during  the  temporary 
absence  of  his  master.  The  steward,  ordinarily,  may  employ  and 
remove  his  subordinate,  but  a  military  commander  can  do  neither. 
In  tliis,  the  possession  of  the  steward  seems  the  greater,  and  nearer 
that  of  the  principal.     Yet  who  can  doubt  that  the  steward  would 
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be  exempt  from  suit  in  ejectment  for  possession  of  his  master's  land? 
Indeed,  upon  that  question  this  court  has  directly  passed.  Hawkins 
T.  Eeichart,  28  CaL  537;  SatterUe  v.  BlisSy  36  id.  514;  Mitchell  v. 
Davis,  20  id.  45.     Sec,  also,  doctrine  of  respondeat  superior. 

Wallace,  0.  J.  This  is  an  action  brought  to  recover  the  posses- 
sion of  a  tract  of  land  in  the  city  and  county  of  San  Francisco, 
called  Yerba  Buena,  or  Qoat  Island.  To  the  complaint,  which  is 
in  the  usual  form,  and  not  verified,  the  defendant  pleaded  the 
general  issue.  He  also  set  up  as  a  defense  that  the  premises  sued  for 
are  "  the  soil  and  freehold  of  the  United  States  of  America,  and  by 
the  said  United  States  of  America  owned  in  fee  simple,  and  pos- 
sessed through  themselves  and  their  agents,  and  that  the  said 
defendant,  S.  M.  Mansfield,  is,  and  during  all  times  in  said 
amended  complaint  mentioned  was,  in  the  possession  of  the  said 
premises,  and  holding  the  same  as  the  duly  authorized  agent  under 
the  authority  and  laws  of  the  said  United  States  of  America,  and 
not  otherwise.'* 

In  his  opening  to  the  jury,  at  the  trial  of  the  action,  the  counsel 
for  the  plaintiff  stated  that  Colonel  Mansfield,  the  defendant,  was 
in  the  occupation  of  the  demanded  premises  as  an  ofiBcer  of  the 
army  of  the  United  States,  occupying  Goat  Island  for  the  purposes 
of  a  military  camp  or  fortification,  under  the  direction  of  the  secre- 
tary of  war  and  the  president  of  the  United  States.  The  court 
below  thereupon  directed  that  a  nonsuit  be  entered  against  the 
plaintiff,  upon  the  ground  that  '' Colonel  Mansfield  simply  holds 
under  United  States  authority.'*  From  the  judgment  of  nonsuit 
thus  rendered  the  plaintiff  prosecutes  this  appeal. 

The  principal  question  to  be  determined  concerns  the  nature  of 
the  occupancy  of  the  defendant — whether  or  not  he  appears  to  be 
an  occupant  within  the  sense  of  the  rule  authorizing  and  requiring 
actions  for  the  recovery  of  lands  to  be  brought  against  persons  who 
withhold  the  possession  from  the  plaintiff. 

1.  In  general  the  action  of  ejectment  in  the  courts  of  this  State 
can  be  maintained  only  against  the  party  in  possession  of  the  prem- 
ises; that  is,  against  the  person  who  withholds  the  possession  from 
the  plaintiffs.  Such  a  person  may  not  indeed,  be  in  the  actual 
personal  occupancy — he  may  not  reside  thereon,  and  may  not  have 
even  personally  entered  thereon,  and  yet  he  may  be  in  possession 
through  the  agency  of  mere  servants  and  employees  acting  under  hi« 
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direction  and  control;  and  as  such  person  in  possession  he  may  be 
properly  made  a  defendant  in  an  action  to  recoyer  the  possession. 

2.  In  general,  too,  a  mere  servant  or  employee,  claiming  for  him- 
8<}lf  no  interest  in  the  premises,,  nor  any  right  to  their  possession, 
but  acting  under  the  control  of  another,  and  only  in  that  manner 
cccupying  and  being  personally  upon  the  premises,  cannot  be  sued 
ill  an  action  of  ejectment  brought  to  recover  them,  for  such  facts 
and  circumstances  only  go  to  show  that  the  employer,  and  not  the 
servant  or  employee,  is  the  party  in  possession,  and,  of  course, 
answerable  in  that  action.  ''  It  will  be  readily  seen  that  a  mere 
servant  or  employee  may,  in  one  sense,  have  the  occupatior  of  the 
premises  of  which  he  has  no  control,  and  in  which  he  clamps  no 
right;  but  his  occupation  is  the  occupation  of  his  employer,  within 
the  meaning  of  that  term,  as  employed  when  treating  of  the  action 
of  ejectment."    Hatokins  v.  Reichart,  28  Cal.  534. 

3.  But  the  rule  which  thus  exempts  the  mere  servant  or  employee 
of  another  from  an  action,  presupposes  that  the  employer  may  be 
sued,  and  that  the  wrongs  of  which  the  plaintiff  complains  may  be 
redressed  by  resort  to  an  action  against  the  employer,  as  being  the 
real  party  committing  the  ouster.  In  a  case,  therefore,  where  the 
employer  is  for  any  reason  not  amenable  to  an  action,  the  rule 
referred  to  has  no  application,  and  the  employer  or  servant  becomes 
ex  necessitate,  the  proper  party  defendant,  since  he  is  the  only  party 
who  can  be  subjected  t-o  suit  at  all.  Were  this  otherwise,  it  would 
result  that  open  and  admitted  violation  of  private  rights  would  find 
no  redress  in  the  courts  of  the  country.  The  government  of  the 
United  States,  as  such,  cannot  be  sued  as  a  party  defendant  in  the 
courts  of  the  State;  and  unless  its  servants  and  employees  may  be 
properly  held  responsible  for  the  lawless  invasion  of  private  property 
committed  by  them  under  the  direction  or  command  of  the  gov- 
ernment, the  citizen  is  left  wholly  without  the  protection  which  it 
is  the  first  aim  and  purpose  of  the  municipal  law  to  afford.  In 
Meigs  et  at  v.  McGlung^s  Lessees,  9  Cranch,  11,  which  was  an 
action  of  ejectment,  the  defendants  in  error  had,  by  the  judgment 
of  the  court  below,  recovered  the  premises  from  Meigs  and  others, 
who  occupied  them  as  officers  and  under  the  authority  of  the 
United  States,  who  had  soldiers  there  in  gan-ison,  and  had  ex- 
pended some  130,000  in  the  erection  of  military  works.  The  judg- 
ment was  affirmed  by  the  supreme  court  of  the  United  States,  the 
3ourt,  per  Marshall,  J.,  saying:  "The  land  is  certainly  the  prop- 
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erty  of  the  plaintiff  below,  and  the  United  States  cannot  hare 
intended  to  deprive  him  of  it  by  violence  and  without  compensa* 
tion.*'  In  Jackson  ex  dem.  McConnell  v.  WilcoZy  1  Scam.  344,  which 
was  an  action  of  ejectment  for  the  recovery  of  premises  upon  which 
Fort  Dearborn  was  situated,  it  appeared  that  the  defendant,  as  an 
officer  of  the  army,  with  soldiers  under  his  command,  occupied  the 
premises  sought  to  be  recovered  as  a  military  post;  and  to  an  objec- 
tion made  that  the  action  could  not  be  maintained  against  a  mili- 
taiy  officer  of  the  federal  government  occupying  in  that  character, 
the  supreme  court  of  Illinois  said:  ^'The  defense  is  not  tolerated 
for  a  moment;  such  an  act  was  clearly  military  usurpation  and  ille- 
gal, and  indefensible  in  every  point  of  view  in  which  it  could  be 
placed.  This  objection,  then,  is  necessarily  altogether  untenable. 
We  are  not  prepared  yet  to  admit  the  maxim  inter  arma  Uges 
silent.^' 

The  judgment  which  the  plaintiff  in  that  case  had  recovered  was 
subsequently  reversed  upon  error  by  the  supreme  court  of  the 
United  States;  but  though  upon  the  record  and  in  the  opinion 
delivered  in  the  supreme  court,  it  appeared  that  the  premises  were 
embraced  in  "the  military  post  called  Fort  Dearborn,  of  which 
post;  at  the  time  of  bringing  the  suit,  Wilcox  was  in  possession  as 
the  commanding  officer  of  the  United  States,"  the  controversy  was 
not  disposed  of  upon  that  ground,  but  judgment  passed  in  favor  of 
the  defendant  Wilcox,  only  upon  the  ground  that  the  title  of  the 
United  States,  as  made  to  appear  in  that  action,  was  superior  to 
the  title  relied  upon  by  McConnell,  the  lessor  of  the  plaintiff 
Jackson.  Indeed,  it  will  be  found  that  in  delivering  the  opinion 
of  the  court  in  that  case,  Mr.  Justice  Barboub,  in  adverting  to 
the  nature  and  circumstances  of  the  controversy,  uses  this  language: 
"Wilcox,  the  defendant  in  the  original  suit,  did  not  claim  or  pre- 
tend to  set  up  any  right  or  title  in  himself.  He  held  possession  as 
an  officer  of  the  United  States,  and  for  them  and  under  their 
orders.  This  being  the  state  of  the  case,  the  question  which  we 
arc  now  examining  is  really  this:  whether  a  person  holding  a  regis- 
ter's certificate,  without  a  patent,  can  recover  the  land  as  against 
the  United  States."  *  «  «  "This,  then,  being  the  case,  and 
this  suit  having  been  in  effect  against  the  United  States,  to  hold 
thai  the  party  could  recover  as  against  them,  would  be  to  hold 
that  a  party  having  an  inchoate  and  imperfect  title  could  recovei 
•gainst  the  one  in  whom  resided  the  perfect  title,"  etc.     In  the 
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opinion  delivered  in  tliat  cusc^  tbougli  frequent  allusion  is  mode  tc 
the  character  in  which  the  defendant  occupied  the  premises,  there 
is  found  no  intimation  that  the  nature  of  his  occupation,  or  the 
character  of  his  possession,  afforded  him  any  immunity  against  the 
action  which  McConnell  brought,  or  precluded  an  adjudication  of 
the  merits  of  the  title  upon  which  he  relied  for  recovery.  See, 
also,  Dreux  v.  Kennedy,  12  Rob.  (La.)  502,  in  which  the  question 
is  considered  at  length  and  with  great  ability  and  research;  and 
Oshorfi  V.  Tfie  Bank  of  the  United  States,  9  Wheat.  738,  in  which 
the  same  principle  is  applied  by  Marshall,  0.  J.,  upon  a  bill 
brought  by  the  bank  against  Osborn,  as  auditor  of  the  State  of 
Ohio,  in  the  circuit  court  of  the  United  States,  where  the  State 
itself  could  not  be  made  a  party  defendant. 

The  principal  case  relied  upon  in  opposition  to  these  views,  m 
fact,  the  only  one  brought  to  our  attention  in  which  it  is  held  that 
an  action  against  an  army  officer  in  occupancy  of  premises  cannot 
be  maintained,  is  that  of  People  v.  Ambrecht,  11  Abb.  Pr.  97. 
That  was  an  action  of  ejectment  brought  by  the  State  of  New 
York  against  Ambrecht  (who  was  an  ordnance  sergeant  of  the 
army  of  the  United  States),  for  the  recovery  of  a  strip  of  land 
lying  adjacent  to  Fort  Ontario.  In  the  opinion  in  that  case,  the 
general  rule  already  adverted  to,  that  a  mere  servant  of  another  has 
no  such  possession  as  will  subject  him  to  the  action,  is  applied,  and 
the  qualification  of  the  rule  itself  seems  not  to  have  been  noticed. 
It  is  there  held,  too,  that  as  the  United  States  cannot  bo  directly 
sued,  so  they  cannot  be  indirectly  sued  in  the  persons  of  their 
agents  or  officers,  by  the  owner  of  the  estate,  for  its  recovery,  the 
converse  of  which  had  already  been  established,  as  we  think,  by 
the  cases  of  Meigs  v.  McClunfs  Lessee  and  Wilcox  y.  Jackson, 
supra,  to  which  may  be  added  the  recent  case  of  Orisar  v. 
McDowell,  6  Wall.  363,  when  the  defendant  McDowell  was  in  the 
occupation  as  an  officer  of  the  army  of  the  United  States,  com- 
manding the  military  department  of  California,  and,  as  such 
officer,  entered  upon  the  possession  of  the  premises  previous  to  the 
commencement  of  this  action,  and  has  ever  since  held  them  under 
the  order  of  the  secretary  of  war,  as  part  of  the  public  property  of 
the  United  States,  reserved  for  military  purposes,  "  and  in  which 
judgment  in  favor  of  the  defendant  was  rendered  only  upon  the 
merits  of  the  case  and  upon  the  ascertained  superiority  of  the  title 
of  the  United  States  (under  the  reservation  made  by  President 
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Fillmore  and  the  decree  of  the  circuit  court  of  May,  1865)  over 
that  of  the  city  of  San  Francisco,  under  whom  tiie  plaintiff 
claimed  to  recover  in  the  action* 

Judyment  reversed  and  cause  remanded  far  a  new  MaL 


Ktmball  t.  The  Hkiok  Watsb  CfOMPijnr* 

(4A  OaL  ITS.) 

Mmidam%i$'^wOl  neiUete  eompel  trmkffer  ef  iMk 

One  entKled  to  stock  in  a  private  oorpoiatlon  has  a  right  of  aetion  for  damsfei 
against  the  corporation  for  the  ref osal  of  its  offloers  to  transfer  the  stock  to 
him  apon  the  company's  books,  and  therefore  mandamus  will  not  lie  to  oom* 
pel  the  transfer. 

Makdamus.    The  opinion  states  the  case. 

James  H.  Hardy ^  for  relators. 

JSlisha  Cook  and  H.  F.  Orane,  for  respondents. 

NiLBSy  J.  This  is  an  original  application  in  this  oonrt  for  a  man« 
damns  to  compel  the  respondent  Scribner  as  president^  and  the 
respondent  Bhodes  as  secretary  of  the  Union  Water  Company,  a 
corporation,  to  transfer  to  the  relators  on  the  books  of  the  company 
certain  shares  of  stock. 

The  petition  avers  that  on  the  6th  day  of  April,  1870,  one  Began 
was  the  owner  of  fourteen  shares  of  the  stock  of  the  company,  and 
the  holder  of  a  certificate  transferable  in  the  usual  manner  by 
indorsement  and  surrender;  that  on  the  7th  of  April,  1870,  Began, 
by  one  Senter,  his  attorney  in  fact,  indorsed  and  delivered  the  cer- 
tificate to  the  relators,  who  presented  the  same  at  the  ofSce  of  the 
company  and  demanded  a  transfer  of  the  stock  to  themselves  upon 
the  books  of  the  company;  that  the  application  was  denied  upon 
the  ground  that  Began  was  a  non-resident  of  this  State,  and  a  bond 
of  indemnity  was  demanded;  that  on  the  26th  of  September,  1870, 
the  demand  was  renewed,  accompanied  by  a  tender  of  a  suflBcionI 
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bond  of  indemnity,  and  was  again  denied;  that  on  the  27th  of  Sep- 
tember the  certificate  was  again  presented,  accompanied  by  a  bond 
of  indemnity  approved  by  the  judge  of  the  district  court  of  that 
district,  and  a  transfer  of  the  stock  demanded,  and  a^gain  refused. 

To  this  petition  the  respondents  demur,  upon  this  ground,  among 
others:  that  it  appears  from  the  petition  that  the  relators  have  a 
plain,  speedy,  and  adequate  remedy  in  the  ordinary  course  of  law. 
If  this  appears  upon  the  face  of  the  petition,  it  is  a  fatal  objection 
to  its  sufficiency.  By  section  467  of  the  Practice  act,  it  is  provided 
that  the  writ  of  mandamus  shall  issue  "  to  any  inferior  tribunal, 
corporation,  board  or  person  to  compel  the  performance  of  an  act 
which  the  law  specially  enjoins  as  a  duty  resulting  from  an  office, 
trust,  or  station;  or  to  compel  the  admission  of  a  party  to  the  use 
or  enjoyment  of  a  right  or  office  to  which  he  is  entitled,  and  from 
which  he  is  unlawfully  precluded  by  such  inferior  tribunal,  officer, 
board  or  person." 

Section  four  hundred  and  sixty-eight  provides  that  '*  this  writ 
shall  be  issued  in  all  cases  where  there  is  not  a  plain,  speedy,  and 
adequate  remedy  in  the  ordinary  course  of  law." 

It  is  clear  to  us  that  the  latter  section  should  be  construed  as  a 
limitation  of  the  powers  of  the  court  as  conferred  by  section  four 
hundred  and  sixty-seven,  and  not  as  an  enlargement  of  these  powers. 

We  must  presume  that  the  legislature,  in  establishing  this  statu- 
tory remedy,  had  in  view  the  nature  and  extent  of  the  remedy  as 
known  at  the  common  law,  and  as  used  in  the  other  States  of  the 
Union.  The  adoption  of  the  language  so  frequently  used  by  the 
courts  and  law  writers  in  defining  the  limits  and  conditions  of  the 
writ — that  "it  shall  be  issued  in  all  cases  where  there  is  not  a 
plain,  speedy,  and  adequate  remedy  in  the  ordinary  course  of  law" 
—  makes  it  evident  that  the  same  limits  and  conditions  were  in- 
tended by  the  statute.  It  may  issue  in  the  cases  mentioned  in 
section  four  hundred  and  sixty-seven,  but  only  when  it  is  evident 
that  the  law  has  provided  no  other  sufficient  remedy. 

Conceding  that  upon  the  presentation  of  the  certificate  of  stock, 
indorsed  as  stated  in  the  petition,  with  the  proffer  of  a  sufficient 
bond  of  indemnity,  it  was  the  absolute  duty  of  the  respondents  to 
transfer  the  fourteen  shares  of  stock  upon  the  books  of  the  com- 
pany to  the  relators,  the  question  is  presented  whether  the  law 
affords  any  adequate  remedy  other  than  mandamus  to  the  parties 
aggrieved. 
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It  has  been  so  frequently  decided  that  a  party  entitled  to  stock 
in  a  private  corporation  has  an  action  for  damages  against  the  cor- 
poration for  the  refusal  of  its  officers  to  transfer  the  stock  to  him 
upon  the  company's  books,  that  it  must  be  considered  as  a  settled 
principle  of  law.  King  y.  Bank  ofEngland^  2  Doug.  526 ;  Shipley  y. 
Mechanic9f  Bank,  10  Johns.  484 ;  Wilkinson  y.  Providence  Bank, 
3  B.  I.  22 ;  JEx  parte  IHreman's  Insurance  Company,  6  Hill,  243  ; 
American  Asylum,  etc.,  y.  Phantx  Bank,  4  Conn.  172 ;  Sargent  y. 
Franklin  Insurance  Company,  8  Pick.  90. 

The  relators  do  not  deny  the  existence  of  the  remedy,  but  claim 
that  it  is  inadequate,  in  that  it  does  not  afford  the  specific  redress 
which  they  seek. 

In  Shipley  y.  The  Mechaniaf  Bank,  supra,  an  application  was 
made  for  a  mandamus  to  compel  a  corporation  to  transfer  to  tho 
petitioners  certain  shares  of  stock  owned  by  them.  The  court  say : 
'^  The  applicants  haye  an  adequate  remedy  by  a  special  action  on 
the  case,  to  recover  the  value  of  the  stock,  if  the  bank  have  unduly 
refused  to  transfer  it  There  is  no  need  of  the  extraordinary 
remedy  by  mandamus  in  so  ordinary  a  case.  It  might  as  well  be 
required  in  every  case  in  which  trover  would  lie." 

In  Ex  parte  Fireman^ s  InsuraTice  Company,  6  Hill,  243 ;  Mr. 
Justice  Bbown,  in  rendering  the  opinion  of  the  court,  said : 
'^When  a  corporation  improperly  refuses  to  transfer  stock,  the 
party  injured  has  an  ample,  though  not  a  specific,  remedy  by 
action  ;  and  for  that  reason  mandamus  will  not  lie.  As  a  general 
rule  mandamus  will  not  be  awarded  where  the  party  has  an  ade- 
quate remedy  by  action. '^  The  same  doctrine  is  announced  in  the 
other  cases  we  have  cited,  and  has  generally  met  the  approval  of 
the  American  courts.  We  think  it  stands  upon  too  high  authority 
to  be  disturbed. 

There  is  nothing  in  the  petition  tending  to  show  that  the  par- 
ticular stock  in  question  possessed  any  specific  value  over  other 
stock  of  the  corporation.  The  affidavit  of  Mr.  Hardy  filed  with 
the  petition  avers  that  an  acquisition  of  the  fourteen  shares  claimed 
is  necessary  to  enable  the  relators  to  vote  them  at  an  election  of 
officers  to  be  held  in  January,  1872,  and  to  defeat  a  combination 
of  the  present  officers  said*  to  be  detrimental  to  the  interests  of 
the  corporation. 

We  do  not  think  that  this  affidavit  was  intended  to  present  any 
{unable  facts  as  a  part  of  the  petition,  but  merely  to  show  oaose 
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for  a  relaxation  of  the  rales  of  the  court,  and  to  obtain'  a  bearing 

at  an  earlier  day  than  those  rales  permitted.     When  this  object 

was  accomplished  the  affidayit  waa  functus  officio,  and  we  cannot 

consider  its  ayermentB  as  forming  a  part  of  the  case  made  by  the 

petitioiier. 

JftttukufiMB  dctiiUL 


Baxtsb  y.  BoBBBiB,  appeDttii 

(4ACU.]8rj 

Mattm"  and  tervani-^dfOy  <tf  master  to  ne^f^  iirvaiiU  qf  rk^ 

Def  enaani  claimed  title  to  land  occupied  by  other  peisons,  and  who  threatened 
to  resist  bj  force  any  interference  with  their  possession.  Defendant  know« 
ing  this,  but,  without  communicating  it  to  plaintiff,  employed  plaintiff  to  go 
with  him  to  the  land  to  do  some  work,  in  doing  which  plaintiff  was  shot  bj 
the  persons  in  possession.  Held,  that  he  might  reooyer  against  defendant 
for  the  damage  so  suffered  by  him. 

If  the  master  has  knowledge  that  the  particular  employment  is,  from  extrane- 
ous causes,  haiardous  or  dangerous  to  a  degree  beyond  what  it  fairly  imports 
or  is  understood  by  the  servant  to  be,  he  is  bound  to  inform  the  servant  of 
the  fiiet,  and  if  he  fkils  to  do  so,  he  is  liable  to  the  servant  for  such  damages 
as  he  sustains  by  reason  of  such  causes. 

AonoN  for  damages.  The  plaintiff  recoyered  judgment  for  the 
sum  of  two  thousand  dollars,  and  the  defendant  appealed*  The 
other  facts  are  stated  in  tiie  opinion. 

McAllister  A  Bergin,  for  appellant.  Boberts  should  not  be  made 
liable  for  the  unjustifiable,  illegal  and  criminal  shooting  of  plain- 
tiff by  third  parties,  with  whom  he  had  no  connection. 

The  cases  wherein  the  master  has  been  held  liable  for  knowingly 
or  carelessly  exposing  his  servant  to  a  positive  danger,  of  which  the 
servant  had  no  warning  or  notice,  are  plainly  distinguishable  from 
this  case.    Noyes  v.  Smithy  28  Vt  69. 

Of  this  case  the  district  judge,  in  refusing  the  motion  for  non« 
suit,  said:  '^  It  was  the  most  satisfactory  case  in  favor  of  plaintifl 
that  he  could  find."     Cayzer  v.  Taylor y  10  Gray,  274;  Holmes  y. 
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Clarke,  6  HorL  ft  Norm.  348 ;  Ryan  v.  Fowhr,  24  N.  Y.  410; 
Biuzd  J.  Laeania  Manufacturing  Co.,  48  Me.  113;  BUey  t.  Baxm^ 
dale,  6  HnrL  ft  Norm.  445;  Warner  v.  JSrie  Railway,  39  N.  Y.  468; 
Loanan  y.  Brockway,  3  Bob.  74;  Clarke  t.  Holmes,  7  HnrL  ft 
Norm.  937;  Roberts  t.  Smith,  2  id.  213;  Keegan  y.  ITM^dm  iSaO- 
road  Corporation,  8  N.  Y.  175;  Addison  on  Torts,  180. 

The  sum  of  all  the  authorities  is,  that  the  master  mnst  in  all 
oases  indemnify  his  serYant  for  losses  or  injuries  caused  by  his  (the 
master's)  want  of  ordinary  care.  New  York  GiYil  Code,  art  1007; 
Ormond  y.  Holland,  96  Eng.  Com.  Law,  102. 

The  employment  must  be  the  cause,  and  not  merely  the  occasion, 
of  the  loss  or  damage,  to  entitle  the  employee  to  reimbursement 
from  the  employer.  Story  on  Agency,  §  341;  Story  on  Contracts, 
§  176;  Moore  y.  Appleton,  26  Ala.  637,  638. 

The  defendant,  Boberts,  had  a  right  to  presume  that  any  squat- 
ters who  had  possession  or  control  of  the  premises  he  proposed  to 
enter  upon  would  act  legally.  The  case  would  haYC  been  different 
had  he  exposed  his  employee  to  Yiolence  from  an  insane  person  or  a 
ferocious  animal.  Matthews'  PresumptiYe  EYidence,  26,  27,  28^ 
29;  Addison  on  Torts,  184,  185. 

Quini  £  Hardy,  for  respondent.  The  general  principle  that  any 
fraudulent  conduct  of  another,  which  occasions  injury  to  the  plain- 
tiff, is  actionable,  without  regard  to  the  novelty  of  the  case,  is  well 
settled,  PasUy  y.  Freeman,  2  Smith's  L.  C.  152;  Yates  y.  Joice, 
11  Johns.  B,  136;  Sheldon  y.  Sheldon,  13  id.  220;  Wardell  y.  Fos* 
dick  dt  Davis,  id.  325;  Monell  y.  Colden,  id.  399;  Adams  y.  Paige,  7 
Pick.  542;  Chisolm  y.  Oadsden,  1  Strobhart,  222;  Bishop's  Crim. 
Law,  Yol.  1,  §§.  17,  18,  19,  1008. 

It  is  one  of  the  fundamental  principles  of  the  law  that  damages 
resulting  from  fraud,  deceit,  or  malice,  always  furnish  a  good  cause 
of  action. 

It  is  the  duty  of  the  master  to  use  proper  care  and  not  expose  his 
senrant  to-extraordinary  risks  which  the  serYant  could  not  reason- 
ably anticipate.  Shearman  &Bedfield  on  Negligence,  §  93;  Davis 
Y.  England,  10  Jur.  (N.  S.)  1235;  Vose  y.  Lancashire  and  r".  R. 
Co.,  2  Hurlst.  &  N.  728;  Haynes  y.  East  Tenn.  R.  Co.,  3  Caldw. 
222. 

Again,  the  master  is  bound  to  use  ordinary  care  and  diligence  to 
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provide  sound  and  safe  materials  and  accommodations  for  his  ser- 
vants. Shearman  &  Rodfiold  on  Negligence,  §  92;  Buzzel  v.  Laconia 
Mfg.  Co.,  4  Me.  113;  Brat/don  v.  Sttuirl,  Macq.  H.  L.  30;  Chu 
cago  R.  Co.  v.  Sweet,  45  111.  197;  Ryan  v.  Fouler,  24  N.  Y. 
410;  Reegan  v.  Western  R.  R.  Co.,  8  id.  175;  Noyes  v  Smith,  29 
Vt  69;  McOartricJc  v.  Wason,  4  Ohio  St.  566;  Ogden  v.  Rum 
mens,  8  Post  &  P.  750;  Webb  v.  Be7inie,  4  id.  608. 

Wallace,  G.  J.  This  action  was  brought  by  Baxter,  who  is  a 
carpenter  by  occupation,  to  recover  damages  from  the  defendant  for 
certain  injuries  sustained  by  the  former  by  reason  of  a  gunshot 
wound  received  by  him  at  the  hands  of  some  third  and  unknown 
party  or  parties.  Roberts  was  the  owner  of  a  certain  lot  in  San 
Francisco,  covered  by  water,  and  lying  upon  the  southerly  side  of 
Seventh  street,  and  which  had  been  inclosed  by  him  with  a  fence, 
and  he  employed  the  plaintiff  to  go  with  him  upon  these  premises 
and  perform  labor  there  as  a  carpenter.  Upon  reaching  the  lot  in 
a  boat,  the  plaintiff  and  another  employee,  in  company  with  the 
defendant,  commenced  to  tear  away  some  boards  from  a  fence 
newly  erected  thereon,  and  which  ran  across  the  northerly  com^ 
of  the  lot  to  Seventh  street,  when  the  party  were  fired  upon  from  a 
house  or  shanty  situate  upon  a  neighboring  lot  to  the  west  of  the 
Roberts  lots,  and  the  plaintiff  was  shot  through  the  joint  of 
the  left  shoulder  with  a  rifle  ball,  which  carried  away  portions  of 
the  bone,  causing  him  great  physical  suffering,  of  course,  and,  in 
the  opinion  of  his  medical  attendant,  maiming  him  for  life. 

The  evidence  upon  the  part  of  the  plaintiff  tended  to  show,  and 
the  verdict  of  the  jury  upon  the  issues  joined  must  be  considered 
to  have  found  the  fact  to  be,  that  when  the  defendant  engaged  the 
services  of  the  plaintiff  to  work  upon  these  premises,  and  took  him 
there  in  the  boat  for  the  purpose  of  performing  the  labor,  the 
defendant  knew  or  had  information  such  as  would  reasonably  lead 
him  to  believe  that  his  interference  with  the  newly-erected  fence 
would  be  forcibly  resisted  by  certain  other  parties  who  had  erected 
it  and  claimed  to  be  in  its  possession,  and  who  actually  occupied  the 
shanty  already  referred  to,  with  loaded  fire-arms,  within  shooting 
range  of  this  fence,  and  who  had  announced  to  the  defendant  their 
purpose  to  resist  by  force  any  interference  therewith.  The  verdict 
must  be  considered,  too,  to  have  found  that  such  knowledge,  beli^t. 
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or  information  as  the  defendant  possessed  upon  these  matters  was 
not  communicated  to,  but  was  withheld  by  him  from,  the  plaintiff, 
who  went  to  the  performance  of  the  work  in  ignorance  and  with- 
out the  apprehension  or  suspicion  that,  in  going,  he  was  thereby 
incurring  any  personal  danger  or  hazard. 

The  learned  judge  of  the  court  below  stated  to  the  jury  that  the 
''  turning  point  in  the  case  is  the  charge  that  the  defendant  Bob* 
erts  employed  the  plaintiff  Baxter  to  perform  a  service  which  he, 
Boberts,  knew  to  be  perilous,  without  giving  Baxter  any  notice  of 
its  perilous  character,"  and  instructed  them  as  follows: 

"If  Roberts  knew,  or  if  he  had  good  reason  to  believe,  that  rigid 
or  forcible  resistance  would  be  offered  to  him  and  his  party  by  par- 
ties whom  he  knew  or  believed  to  be  there,  on  that  ground  or  in  the 
vicinity  near  by,  it  was  his  duty  to  inform  Baxter  of  the  nature  of 
the  employment;  to  disclose  to  him  that  knowledge  so  that  Baxtci 
might  act  understandingly,  and  take  the  chances  if  he  chose  to  do 
BO.  If  Boberts  had  such  knowledge  and  concealed  it  from  the 
plaintiff^  then  he  is  liable. 

"  If  you  find  the  persons  shooting  had  any  adverse  possession  or 
occupation,  whether  complete  or  otherwise,  at  the  time  of  the  shoot- 
ing, and  the  defendant  knew  the  fact,  and  if  you  further  find  that 
the  defendant  had  knowledge  that  such  possession  would  be  main- 
tained by  force  if  interfered  with  by  him  by  the  taking  of  the  *  new 
fence,*  so-called,  and  concealed  such  knowledge  and  information 
from  the  plaintiff,  and  failed  to  inform  him  of  the  danger  of  the 
employment,  he  must  be  held  liable  in  damages,  and  you  should 
find  a  verdict  for  the  plaintiff." 

That  one  contracting  to  perform  labor  or  render  service  thereby 
takes  upon  himself  such  risks,  and  only  such  as  are  necessarily  and 
usually  incident  to  the  employment,  is  well  settled.  Nor  is  there 
any  doubt  that  if  the  employer  have  knowledge  or  information 
showing  that  the  particular  employment  is  from  extraneous  causes 
known  to  him  hazardous  or  dangerous  to  a  degree  beyond  that  which 
it  fairly  imports  oris  understood  by  the  employee  to  be,  he  is  bound 
to  inform  the  latter  of  the  fact,  or  put  him  in  possession  of  such 
information;  these  general  principles  of  law  are  elementary  and 
firmly  established.  They  are  usually  applied  to  cases  in  which  the 
employee  has  sustained  injury  by  reason  of  some  defect  or  unsound- 
ness in  the  machinery  or  matcnals  unknown  to  him  about  which  he 
b  employed  to  perform  labor,  and  of  which  the  employer  knew  or 
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might  haye  known  in  the  exercise  of  ordinary  care  and  vigilance  on 
his  part  The  general  principle  which  forbids  the  employer  to 
expose  the  employee  to  nnosual  risks  in  the  conrse  of  his  employ* 
ment,  and  to  conceal  from  him  the  fact  of  such  danger,  is  not 
affected  by  the  fact  that  the  danger  known  to  the  employer  arose 
from  the  tortious  or  felonious  purposes  or  designs  of  third  persons 
acting  in  hostility  to  the  interests  of  the  employer,  and  through 
agencies  beyond  his  control.  The  employee  is  as  clearly  entitled  to 
information  of  such  known  danger  of  that  character  as  of  any  other 
the  existence  of  which  is  known  to  the  employer.  The  employer, 
if  he  knew  or  was  informed  of  a  threatened  danger  of  that  charac- 
ter, was  bound  to  communicate  the  information  to  his  employee 
about  to  be  exposed  to  it  in  the  course  of  his  employment  and  in 
ignorance  of  its  existence.  The  nature  or  character  of  the  agency 
or  means  through  which  the  danger  of  injury  to  the  employee  is  to 
be  apprehended  can  make  no  difference  in  the  rule,  for  the  employee 
is  entitled,  in  all  cases,  to  such  information  upon  the  subject  as  the 
employer  may  possess,  and  this  with  a  view  to  enable  him  to  deters 
mine  for  himself  if,  at  the  proffered  compensation,  he  be  willing  to 
assume  the  risk  and  incur  the  hazard  of  the  business;  and  if  the 
employer  have  such  information  or  knowledge  and  withhold  it  from 
the  employee,  and  the  latter  afterward  be  injured  in  consequence 
thereof,  the  employer  is  liable  to  him  in  damages  therefor. 

Judgment  affirmed. 

NOTB.— A  master  is  bound  to  take  all  reasonable  precaution  to  secure  the  safety  of 
his  workmen.  Brydon  ▼.  SUwarU  2  Macq.  H.  L.  Cas.  ao ;  Patenon  ▼.  WaUace,  1  Id.  748; 
Weem8  ▼.  MatMeson^  4  Id.  215 ;  HdOower  v.  Henley^  6  Cal.  208 ;  Chicago  &  Northtoestem 
By,  Co.  v^acksoiu  65  111.  492 ;  S.  C,  8  Am.  Rep.  661 ;  Gibson  y.  Pacific  R,B.  Co.,  46  Me.  168. 

In  ordinary  cases,  where  a  workman  is  employed  to  do  a  dangerous  Job,  he  will  be 
held  to  have  assumed  all  the  risks  pertaining  to  the  business;  but  where  there  is  no 
danger  in  the  work  itself,  and  the  peril  grows  out  of  extrinsic  circumstances,  or  causes 
which  cannot  be  discoyered  by  the  use  of  ordinary  precaution  and  prudence,  the 
employer  is  bound  to  disclose  the  danger  If  known  to  him,  and  if  he  fails  to  make  this 
disclosure,  and  the  workman  is  injured,  the  master  is  liable.  Perry  v.  Marsh,  25  Ala.  650. 

"An  employer,"  said  Judge  Hoab  in  Coombs  r.  New  Bedford  Cordage  Co.,  102  Mass. 
572;  S.  C,  8  Am.  Rep.  606,  "is  under  an  implied  contract  with  those  whom  he  employs 
to  adopt  and  maintain  suitable  instruments  and  means  with  which  to  earry  on  the 
business ;  and  this  includes  an  obligation  to  provide  a  suitable  place  in  which  the 
servant,  being  himself  in  the  exercise  of  due  care,  can  perform  his  duty  safely,  or  at 
least  without  exposure  to  dangers  that  do  not  come  within  the  obvious  scope  of  his 
employment ;"  and  Cayzer  v.  Taylor j  10  Gray,  274;  Seawr  v.  Boston  A  Maine  R.  R.  Co., 
14  id.  466;  Snow  v.  Hottsatonic  R,  R.  Co.,  8  Allen,  441 ;  and  Oilman  v.  EasUm  R.  R  Co., 
19  id.  288  and  13  id.  483,  were  cited  as  authorities  to  the  proposition.  See  also  Shear* 
man  A  Redfleld  on  Negligence,  8d  ed.,  892;  Wharton  on  Negllfrence,  208 ;  Hilllard  on 
Torts,  4th  ed.,  468.  And  not  only  is  the  employer  bound  to  notify  the  servant  of  all 
extrinsio  dangers  known  to  him,  but  also  of  those  which  It  was  his  duty  to  hav« 
Marched  out  and  remedied.    Clark  v.  Holmes^  7  H.  &  N.  0:n.  —  Ubp. 
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(4Aaa.a80.) 

huwranee^cofuinieHon  of  policy -^"DtMaing:'    U§e  ofkeroiene  oHfor  UghU 

Where  a  policy  of  fiie  insarance  upon  goodB  in  a  store  contained  a  daoae  pro- 
hibiting the  use  of  anj  burning  fluid  or  chemical  oils,  and  a  eubeequent 
dauee  expressly  permitting  the  use  of  kerosene  oils  for  lights  in  dwellings: 
HM,  that  the  use  of  kerosene  oil  as  a  light  in  the  store  rendered  the  policy 
nuU  and  void. 

Where  the  owner  of  a  store  in  which  the  insured  goods  were  slept  in  a  small 
back  room  at  the  store,  with  his  clerk,  but  kept  a  kerosene  lamp  burning  at 
night  in  the  store,  for  protection  against  burglars:  Held,  that  such  use  did 
not  constitute  the  premises  a  dwelling,  so  as  to  avoid  a  clause  in  the  policy 
which  prohibited  the  use  of  kerosene  light  in  the  store. 

Action  on  a  policy  of  insurance. 

The  defendant  by  two  seyeral  policies  insured  one  Stoutenberg 
against  loss  by  fire  of  certain  goods  and  fixtures  in  a  store  in  the 
city  of  Sacramento.  The  store  was  destroyed  by  fire  on  the  31st 
day  of  December,  1869,  and  thereafter  Stoutenberg,  for  a  valuable 
consideration,  assigned  his  interest  in  the  policy  to  the  plaintiJff, 
who  brought  this  action  to  recover  the  amount  of  the  insurance. 
It  appeared  on  the  trial  that  Stoutenberg  and  his  clerk,  until  about 
three  weeks  before  the  fire,  slept  at  the  store,  in  a  back  room  join- 
ing the  store,  and  the  clerk  slept  there  until  the  fire.  The  store 
was  lighted  with  gas  in  the  evening,  and  at  night  the  gas  was  turned 
off  and  a  small  lamp  filled  with  kerosene  oil  was,  during  each  night, 
left  burning  on  the  counter  in  the  store,  as  a  protection  against 
burglars.  The  plaintiff  had  judgment ;  the  court  granted  the  de- 
fendant a  new  trial,  and  the  plaintiff  appealed  from  the  ordet 
granting  the  new  trial. 

The  other  facts  are  stated  in  the  opinion. 

Coffroth  A  Spauldingy  S.  M.  Wilson^  and  McKune  <&  Wdty^  foi 
appellant,  cited  Knight  v.  N.  E.  M.  Ins.  Co.y  8  Gush.  393  ;  Stei 
tins  V.  Olobe  Ins.  Co.,  %  Hill,  589,  632 ;  Jefferson  Ins.  Co.  v. 
Cothedl,  7  Wend.  72 ;  Snyd&r  v.  Farmers'  Ins.  Co.y  13  Wend.  92 ; 
16  id.  481;  JT.  A  L.  M.  Ins.  Co.  v.  Southard,  8  B.  Monr.  634; 
WoUy.  Howard  Ins.  Co.,  14  Barb.  383  ;  Columbia  Ins.  Co.  v.  Cooper, 


166  CALIFORNIA, 


Cerf  V.  Home  Insurance  Co. 


60  Penn.  331 ;  Glendale  W,  Co.  v.  P.  L  Co.,  21  Conn.  19 ;  P.  Ins. 
Co.  V.  Homer,  2  Ohio,  452  ;  L.  L  his.  Co.  v.  Mitchell,  48  Pcnn. 
367;  Lee  v.  Boston,  2  Gray,  400;  Abinr/tonv.  K  Bridfjepori,  23 
Pick.  187 ;  Putnam  v.  Johnsoii,  10  Mass.  601. 

Doyle  <S  Barter  and  H.  P.  Barber,  for  respondent,  cited  J/wr- 
dock  V.  Chenango  Co.,  2  Conn.  210  ;  Mead  v.  iV.  W.  Ins.  Co.,  7  N. 
Y,  530;  Duncan  v.  Sun  Fire  Ins.  Co.,  6  Wend.  488;  Inman 
V.  TTM/drn  Fire  Ins.  Co.,  12  id.  452  ;  Egan  v.  MutuaJ  Ins.  Co., 
5  Donio,  326  ;  Stettiner  y.  ^VawiYe  /;w.  Cb.,  5  Duer,  594 ;  WestfaU 
T.  Hudson  R.  Ins.  Co.,  12  K  Y.  289. 

Wallace,  0.  J.  The  appeal  is  from  an  order  granting  the  de- 
fendant a  new  trial.  The  action  was  upon  a  policy  of  insurance 
which  contained  a  provision  that  "if  the  accused  shall  keep  gun- 
powder, fireworks,  nitro-glycerine,  phosphorus,  saltpeter,  nitrate 
sA  soda,  petroleum,  naphtha,  gasoline,  benzine,  or  benzine  ramish, 
or  keep  or  use  camphene,  spirit  gas,  or  any  burning  fluid  or  chemi- 
cal oils,  without  written  permission  in  their  policy,  then,  and  in 
every  such  case,  this  policy  shall  be  void.  Kerosene  oil,  however, 
may  be  used  for  lights  in  dwellings  and  kept  for  sale  in  stores  in 
quantities  not  exceeding  five  barrels,  to  be  drawn  by  daylight  only.** 
At  the  request  of  the  defendant  the  court  instructed  the  jury  as 
follows  : 

"  If  the  jury  believe  from  the  evidence  that  a  lamp  supplied  by 
kerosene  or  chemical  oil  was  used  as  a  light  in  the  store  in  question 
at  the  time  of  the  fire,  or  at  any  time  after  the  execution  of  the 
policy  of  insurance,  before  the  fire,  that  fact  renders  the  policy  null 
and  void,  and  the  verdict  must  be  for  the  defendant'^ 

The  motion  for  a  new  trial  was  made  upon  the  ground  "that  the 
verdict  should  have  been  for  defendant  instead  of  plaintiff  in  con- 
sequence of  the  assured  using  kerosene  oil  as  a  light  in  said  store 
as  aforesaid  without  written  permission  of  his  policy." 

1.  We  are  of  opinion  that  the  purport  of  the  policy  is  that  the  use 
of  kerosene  oil  was  thereby  prohibited  to  the  assured  unless  used  as 
a  light  in  a  dwelling.  If  the  premises  were  not  of  that  character, 
but  were  a  store,  then  its  use  by  the  assured  amounted  to  a  forfeit- 
ure of  the  policy.  The  privilege  of  using  kerosene  oil  as  a  light  is 
expressly  extended  to  the  case  of  a  dwelling,  and  in  the  face  of  this 
it  would  be  doing  violence  to  the  plain  intention  of  the  parties. 


I 


I 
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shown  in  the  language  of  the  policy,  to  extend  that  privilege  bo 
to  embrace  the  case  of  a  store  as  such. 

2.  Nor  do  we  think  that  it  can  be  fairly  claimed  that  the  prem- 
ises upon  which  the  kerosene  oil  was  actually  used  as  a  light  con- 
stituted the  dwelling  of  the  assured  within  the  intent  of  the  policy. 
Eyen  supposing  that  the  small  back  room  in  which  the  assured  and 
his  clerk  slept  was  in  itself  a  dwelling,  distinguishable  from  the 
larger  room  which  unquestionably  was  a  store,  and  that  the  use  of 
kerosene  oil  within  the  small  sleeping  apartment  as  a  light  would 
therefore  be  its  use  in  a  dwelling,  and  so  be  permissible  under  the 
terms  of  the  policy ;  yet  it  is  apparent  from  the  testimony  given  in 
the  case  by  the  assured  and  his  clerk  when  testifying  as  witnesses, 
that  the  lamp  supplied  with  kerosene  oil  was,  habitually  and  on  the 
night  of  the  fire,  left  burning  on  the  counter  in  the  store  room 
proper,  where  it  seems  to  have  been  placed  for  protection  against 
burglars.  We  think  that  the  instruction  as  given  by  the  court  waa 
correct,  and  there  being  no  conflict  in  the  evidence  as  to  the  fact 
that  the  kerosene  lamp  was  used  as  a  light  in  the  store  proper,  the 
verdiot  of  the  jury  ought  to  have  been  for  the  defendant. 

Order  affirmed. 


Oalulkd  y.  Gallakb, 

aGia.4TO.) 

(knUempt  of  court — fndbUHp  to  pay  alimony, 

A  ImalMUid,  who  lived  separate  from  his  wife,  and  had  been  adjudged  by  a 
eoQit  of  eqnitj  to  pay  her  a  certain  eiim  monthly  for  her  support  and  that 
of  her  infknt  child,  held,  not  guilty  of  contempt  for  not  paying  the  sum  if  ht 
was  unable  to  pay  it  and  had  not  voluntarily  created  the  disabili^  lor  HhM 
purpose  of  avoiding  the  payment. 

Thx  facts  are  stated  in  the  opinioiL 

Delos  Lake,  for  appellant. 

How$  Jt  Bosehbaum,  for  respondent. 
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Bblchbb,  J.  The  plamtifiF,  in  Jaimarj,  1868,  obtained^  jndg- 
ment  against  the  defendant,  who  was  the  husband  of  the  pLihitiS, 
but  liying  apart  from  her,  requiring  him  on  the  first  day  of  each 
month  to  pay  to  her,  for  the  snpport  of  herself  and  infant  chfld, 
the  sum  of  eighty  dollars.  This  judgment,  on  appeal  to  this  court, 
was  aflbmed.  OdOand  y.  OaUand,  38  CaL  265.  The  payments 
being  in  arrears  since  September,  1869,  the  plaintiff  presented  an 
application  to  the  district  couri^  setting  f6rth  the  failure  and 
refusal  of  the  defendant  to  pay,  and  praying  that  he  might  be 
attached  and  required  to  answer  as  for  a  contempt.  Upon  being 
brought  into  court,  the  defendant,  by  his  affidayit,  answered  that 
he  had  applied  all  his  earnings,  except  what  was  required  for  his 
own  personal  use  and  that  of  an  inyalid  daughter,  toward  the  pay- 
ment of  the  alimony  adjudged  to  be  paid;  that  he  had  no  money 
or  property  except  his  personal  clothing  and  a  few  articles  of  trifling 
Talue  for  his  own  personal  use,  the  whole  yalue  of  which  was  not 
more  than  seventy-fiye  dollars,  and  that  he  was  unable  to  make  the 
payments  required  by  the  judgment. 

After  consideration  the  court  refused  to  adjudge  the  defendant 
guilty  of  a  contempt,  on  the  ground  that  he  was  unable  to  comply 
with  the  judgment,  and  thereupon  dismissed  the  application.  The 
appeal  is  from  the  order  of  the  court  refusing  to  commit  the 
defendant. 

It  is  claimed  by  the  appellant  that  the  process  sought  is  in  the 
nature  of  an  execution  to  enforce  the  performance  of  a  duty  by 
the  defendant,  and  that  she  is  entitled  to  it  without  inquiry  as  to 
whether  he  is  able  to  perform  or  not;  that  his  ability  to  perform  is 
a  question  which  can  be  inquired  into  only  upon  proceedings  after- 
ward taken  for  his  release. 

From  the  earliest  times  courts  of  equity  hare  used  the  process  of 
contempt  for  the  purpose  of  compelling  a  party  to  pay  money  or  to 
perform  some  pecuniary  obligation,  which  he  may  have  been 
directed  to  pay  or  perform  by  the  decree  or  order  of  the  court,  as 
well  as  to  enforce  obedience  to  a  decree,  directing  the  performance 
of  some  other  act,  such  as  the  execution  of  deeds  or  the  deliyering 
up  of  documents. 

In  this  State  the  power  of  courts  to  punish  for  contempt  has 
been  regulated  by  statute.  It  is  provided  that  when  one  is  adjudged 
guilty  of  contempt  he  may  be  punished  by  a  fine  of  not  exceeding 
flye  hundred  dollars  and  by  imprisonment  for  not  exceeding  five  days^ 
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ezoept  when  the  contempt  consists  in  the  omission  to  perform  an 
act  which  is  yet  in  his  power  to  perform,  in  which  case  he  may  be 
imprisoned  nntil  he  have  performed  it.  Practice  act,  §§  488, 
489.  This  is  a  limitation  upon  the  power  formerly  exercised  by 
courts  to  punish  for  contempt;  but  whether  courts  in  this  State 
can  exercise  power  in  this  respect  in  cases  not  named  in  the  statute 
or  otherwise  than  it  has  proyided,  we  are  not  called  upon  in  this 
ease  to  consider.  In  our  opinion,  however,  where  one  is  called 
before  a  court  to  answer  for  contempt  for  not  doing  an  act  which 
he  has  been  adjudged  to  do,  inquiry  may  pro})erly  be  held  as  to 
whether  it  is  still  in  his  power  to  do  it,  and  if  it  be  not  he  should 
not  be  adjudged  guilty,  unless  he  has  voluntarily  and  contuma- 
ciously disabled  himself  from  doing  it.    Ex  parte  Cohen,  6  Cal.  318. 

In  Myers  v.  TrirrAle,  3  E.  D.  Smith,  612,  it  is  said:  "If  it 
appear  that  the  debtor  is  unable  to  pay  the  sum  ordered  to  be  paid, 
that  may  be  deemed  a  sufficient  excuse  when  he  appears  to  answer 
for  apparent  contumacy.  Courts  will  not  adjudge  a  defendant  in 
contempt  for  not  doing  an  impossibility,  nor  for  not  doing  what  it 
is  not  in  his  power  to  do,  unless  he  has  voluntarily  disabled  himself 
to  do  the  act,  when  the  creation  of  the  disability  was  itself  a  con- 
tumacious act." 

In  this  case  it  is  not  claimed  that  the  defendant  was  either  able 

to  pay  the  money,  or  that  he  had  contumaciously  rendered  himself 

unable  to  pay  it 

Order  affirmed* 


BxrssELL  V.  Kelly,  appellant. 

(44  Gal.  641.) 
LM^ Evidence -^applicatum  of  the  libel -^nibsequerU  puMieaHen. 

In  UK  action  for  a  Ubel  in  whicb  the  name  of  the  plaintiff  is  not  mentioned,  the 
plaintiff  may,  for  the  purpose  of  proving  that  the  libel  referred  to  him,  Intro- 
duce witneBses  to  testify  that  they  knew  the  parties  and  were  familiar  with 
the  relations  existing  between  them  immediately  prior  to  and  at  the  time 
of  the  publication,  and  that  on  reading  the  publication  they  understood  the 
plaintiff  to  be  the  person  referred  to. 

In  an  action  for  a  libel  in  which  the  name  of  the  plaintiff  Is  not  mentioned,  a 
subsequent  publication  by  the  defendant,  in  which  the  plaintiff's  name  ii 
mentioned,  may  be  introduced  in  evidence  to  show  that  the  former  publico 
flon  referred  to  the  plaintiff 

ToL.Xm.  — 22 
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Action"  for  libel.  The  plaintiff  had  been  employed  by  the  de* 
fendant  as  a  salesman  and  book-keeper  in  his  boot  and  shoe  store, 
and  he  discharged  him,  and  thereafter  published  in  the  San  Fran- 
cisco Chronicle  the  following  articles,  which  constituted  the  libels 
declared  on: 

**  P.  Kelly,  prize  bootmaker,  desires  to  inform  his  customers  and 
the  public  in  general  that,  owing  to  the  great  increase  of  his  busi- 
ness, he  has  made  a  change  in  the  ladies'  custom  department  by 
discharging  those  who  were  incompetent  and  employing  three  of 
the  most  experienced  artists  from  New  York.*' 

"To  business  men:  Advice  from  P,  Kelly  —  When  you  have  in- 
competent men  in  your  employ  discharge  them  at  once,  as  P.  Kelly 
does,  and  get  better  ones  in  their  stead. 

"P.  Kelly, 
"  Prize  bootmaker  of  the  Pacific  coasL^' 

The  plaintiff  recovered  judgment,  and  the  defendant  appealed* 
The  other  facts  are  stated  in  the  opinion. 

Porter,  HoUaday  &  WeekSy  for  appellant.  The  language  in  this 
case  is  not  ambiguous,  and  therefore  it  was  error  to  allow  the  wit- 
nesses to  to  construe  it  before  the  jury.  "  Where  the  language  is 
unambiguous  it  is  to  be  construed  in  its  ordinary  sense,  and  with- 
out reference  to  how  those  to  whom  it  was  published  understood  it, 
or  what  was  intended  by  the  publisher."  Towns,  on  Slander, 
§  140.  Words  uttered  must  be  construed  in  the  sense  which  hearers 
of  common  and  reasonable  understanding  would  ascribe  to  them, 
even  though  particular  individuals,  better  informed  on  the  matter 
alluded  to,  might  form  a  different  judgment  ffatvkinson  v.  Bilby, 
16  M.  &  W.  442.  The  judgment  of  the  witness  is  not  to  be  substi- 
tuted for  the  judgment  of  the  jury.  Heard  on  Libel,  §  269.  No 
writing  whatever  is  to  be  esteemed  a  libel  unless  it  reflects  upon 
some  particular  person.  Hawk.  P.  C,  chap.  73,  §  9.  Where  the 
language  does  not  concern  the  particular  person,  no  averment  or 
innuendo  can  make  it  so.  Solomon  v.  Lawson,  8  Q.  B.  823;  Ingram 
T.  Lawson,  6  Bing.  (N.  C.)  212;  8  Scott,  571;  Dottarer  v.  Bnlsbeg, 
i  Har.  208;  Small  r.  Tappan,  5  Gush.  104. 

James  B.  Totansend,  for  respondent 
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Crockett,  J.  The  action  is  for  libel,  founclod  on  certain  pub- 
Uoations  made  by  the  defendant,  in  wliieh  the  name  of  the  plaintiff 
was  not  mentioned.  At  the  trial  witnesses  were  called  by  the 
plaintiff  to  testify  that  they  were  acqnainted  with  the  parties  and 
familiar  with  the  relations  existing  between  them,  immediately 
prior  to  and  at  the  time  the  publications  were  made,  and  that  on 
reading  the  publications  they  understood  the  plaintiff  to  be 
one  of  the  persons  referred  to.  The  plaintiff  also  offered  in 
evidence  a  subsequent  publication  made  by  the  defendant  (in  which 
the  i>laintiff  was  referred  to  byname)  for  the  pui-pose  of  identifying 
him  as  one  of  the  persons  to  whom  the  preceding  publications 
refori-ed.  All  this  evidence  was  admitted  by  the  court  against  the 
objections  of  the  defendant,  and  this  ruling  is  relied  upon  as  error. 

'I'here  is  some  contrariety  in  the  authorities  on  the  question, 
whether,  in  any  case,  it  is  competent  to  prove,  when  the  name  of 
the  plaintiff  is  not  mentioned  in  the  alleged  libel,  that  the  witnesses 
on  reading  it  understood  it  as  applying  to  the  plaintiff.  The  fol- 
lowing authorities  hold  that  such  evidence  is  not  admissible:  Van 
Vetcher  v.  Hopkins,  5  Johns.  211 ;  Gibson  v.  Williams^  4  Wend. 
B20 ;  White  v.  Sayward,  33  Me.  322  ;  Snell  v.  Snow,  13  Mete. 
278 ;  Rangier  v.  Hummely  37  Penn.  St.  130;  Briggs  v.  Byrdy  11 
Ind.  353.  A  contrary  rule  was  adopted  in  the  following  cases : 
Smart  v.  Blanchard,  42  N.  H.  137 ;  3fiz  v.  Woodward,  12  Conn. 
262 ;  Smawley  v.  Stark,  9  Ind.  386 ;  Goodrich  v.  Davis,  11  Mete. 
484;  Miller  y.  Butler,  6  Gush.  71;  Leonard  v.  Allen,  11  id.  271; 
McLaughlin  v.  Russell,  17  Ohio,  475;  Tompkins  v.  Wisener,  1  Snead, 
658;  Morgan  v.  Livingston,  2  Bich.  673;  Commonwealth  r.  Bucking^ 
ham,  Thachers'  Grim.  Gas.  29. 

The  rule  as  laid  down  in  2  Starkie  on  Slander,  p.  51,  is  that  the 
application  of  the  slanderous  words  to  the  plaintiff,  and  the  extrinsio 
matters  alleged  in  the  declaration,  maybe  shown  "by  the  testi- 
mony of  witnesses  who  knew,  the  parties  and  circumstances,  and 
who  can  state  their  judgment  and  opinion  on  the  application  and 
meaning  of  the  terms  used  by  the  defendant."  At  page  321  it  is 
said  that  where  it  is  ambiguous  on  the  face  of  the  libel  to  whom  it 
?ra8  intended  to  be  applied,  *'the  judgment  and  opinion  of  wit- 
nesses who,  from  their  knowledge  of  the  parties  and  circumstances, 
are  able  to  form  a  conclusion  as  to  the  defendant's  intention  and 
application  of  the  libel,  is  evidence  for  the  information  of  the 
Jury.**    The  same  rule  is  stated  in  almost  the  same  language  in  2 
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GreenL   Ey,   §  417.     The  correctness  of  this  rule  is  not  onlj 

established  by  the  weight  of  authority,  but  is  supported  by  every 

consideration  of  justice  and  sound  policy.    I  am,  therefore,  of 

opinion  that  there  was  no  error  in  admitting  oral  testimony  .o 

show  the  application  of  the  alleged  libel  to  the  plaintiff. 

It  is  equally  clear  that  the  subsequent  publication  was  admissible 

for  the  same  purpose,  and  this  was  the  only  purpose  for  which  it 

was  offered  or  admitted.     This  point  was  expressly  decided  in 

Chuhb  Y.  Westly,  6  Gar.  &  P.  436,  and  White  y.  Sayward,  83  Me. 

323.    The  appeal  is  without  merit 

Jtulgment  affirmed. 


Oallahak  t.  DoNiiroLLT,  appellant 

(45  0ia.]fa.) 

Buiraint  of  trade.    Contract  not  UmUed  as  to  territory  mM. 

Defendant  agreed  with  plaintiff  not  to  engage  for  eight  years  In  the  m^nnfa^ 
tare  o(  a  certain  yeast  powder,  nor  in  any  branch  of  the  yeast  powder  biut 
ness.    Held,  yoid,  as  an  undue  restraint  of  trade.    (See  note,  p,  178.) 

AonoK  for  breach  of  contract. 

On  the  13th  of  September,  1864,  Thomas  Donnelly,  T.  0.  Don- 
nelly, and  one  Landsberger,  comprising  the  firm  of  DonnoUy  &  Co., 
sold  to  the  plaintiff  for  $17,085  the  business  of  manufacturing 
*' Donnelly's  Yeast  Powder,"  and  entered  into  his  employment, 
agreemg  that  for  eight  years  they  would  not  engage  in  the  manu- 
facture of  "  Donnelly's  Yeast  Powder,"  nor  in  any  branch  of  the 
business.  They  were  to  receive  for  their  services  a  certain  percent- 
age of  the  profits  of  the  business.  On  the  8th  of  April,  1867,  T. 
C.  Donnelly  sold  his  interest  in  the  contract  to  the  plaintiff  for 
$4,574,  again  covenanting  that  he  would  not  make  or  sell  any 
powder  "  under  the  name  or  in  the  nature  of  the  Donnelly  yeast 
powder,"  within  the  State  of  California.  This  action  was  brought 
upon  an  alleged  breach  of  these  contracts.  It  is  brought  to  enjoin 
the  defendant  from  manufacturing  or  selling  such  yeast  powder, 
and  to  recover  damages.  The  answer  denies  making  or  selling 
Donnelly's  yeast  powders;  but  admits  making  another  Kind  of  yeast 
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powder.  After  hearing  eyidence  the  court  made  an  order  enjoining 
the  defendant  from  manufacturing  or  selling  any  yeast  powder  ''in 
the  natnre  of  the  DonnoUy  yeast  powder/'  during  the  pendency  of 
the  action*    The  defendant  appealed  from  the  order. 

Mr.  MwHch,  for  appellant,  argued  that  the  contract  not  to 
make  or  sell  the  yeast  powder  is  void,  as  being  in  total  and  general 
restraint  of  trade  and  public  policy.  Wright  y.  Bffd&r,  36  GaL 
84S ;  More  t.  Bonnet,  40  id.  251 ;  21  Wend.  167 ;  19  Pick.  61 ;  1 
Smith's  Lead.  Gas.  608. 

Barnes  it  Bowie,  for  respondent. 

By  the  Ooubt.  The  contract  which  provides  that  the  DounoUys 
will  not  engage  in  the  manufacture  of  "  DonnoUy's  Yeast  Powders  '* 
nor  in  any  branch  of  the  yeast  powder  iusinese,  is  in  the  latter  clause 
plainly  in  restraint  of  trade,  and  therefore  void.  Wright  t.  Ryder, 
36  Gal.  357;  More  v.  Bo^inet,  40  id.  251 ;  S.  G.,  6  Am.  Rep.  621. 

It  does  not  appear  that  the  DonnoUys  are  manufacturing  ''  Don* 
nelly's  Yeast  Powders."  A  contract  in  restraint  of  trade,  and  which 
is  not  by  its  terms  limited  as  to  the  territory  embraced  in  its  opera- 
tion, is  not  to  be  supported.  "  It  is  to  be  remembered,  howeyei 
(said  Ti2n>AL,  G.  J.,  in  Homer  y.  Graves,  7  Bing.  744),  that  con- 
tracts in  restraint  of  trade  are  in  themselyes,  if  nothing  more 
appears  to  show  them  reasonable,  bad  in  the  eye  of  the  law." 

A  contract  in  restraint  of  trade  must  designate  the  space  within 
which  it  is  to  operate,  and  must  not  be  unreasonably  extended. 
Such  contracts,  when  upheld,  are  only  in  cases  where  the  parties 
haye  restricted  the  territory  in  which  they  are  to  operate,  and  where 
the  court,  in  considering  the  nature  of  the  business  in  connection 
with  the  territorial  limits  assigned,  is  of  opinion  that  the  desig- 
nated limits  are  not  unreasonable  in  extent. 

Here,  no  limits  being  given  by  the  contracting  parties,  the  ease 

falls  within  the  general  rule  that  prohibits  contracts  in  restraint  ol 

trade. 

Order  reversed. 

NOTB.— That  oontraots  between  penoQs  restralDing  one  from  setting  up  or  exercising 
a  particular  trade  within  a  certain  limited  district,  and  for  a  valuable  consideration, 
are  valid,  has  been  held  in  a  great  number  of  cases,  notwithstanding  the  fact  that  the 
law  does  not  favor  such  contracts.  See  cases  collected  in  note  to  Milctid  v.  Btynold^ 
X  Smith's  Lead.  Cas.  712;  2  Parsons  on  Cont.  74S,  note  z,  6tb  ed. 

It  is  generally  stated  that  the  inquiries  to  be  made  to  determine  the  validity  of  • 
eontract  in  restraint  of  a  tmdt*  or  prori'H.'^ifui  arc :  1st.  WhctUer  the  reatrulnt  ia  partial; 
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8d.  Whether  It  is  upon  an  adequate  couBlderation ;  aod  3d,  whether  It  is  reasonable. 
HcHbrock  v.  Waters^  9  How.  Pr.  305;  Dunlop  v.  Qregoru^  10  N.  Y.  241;  Chavfpd  ▼.  Brodh' 
voay^  21  Wend.  157;  Lana  ▼.  Werk,  2  Ohio  St.  6:30:  Tliomaa  ▼.  MUes,  8  id.  276;  Uolmoi  y. 
Martin,  10  Oa.  608. 

Such  coDtraotB,  to  be  yalid,  must  be  limited  as  to  place  or  extent  of  operation,  and 
contracts  imposing  general  restraint  have  usually  been  held  to  l>e  void.  Ward  ▼• 
Hume,  6  M.  &  W.  648 ;  Homer  v.  Atihfordy  3  Blng.  828. 

The  main  consideration,  however,  of  the  later  cases  is,  we  apprehend  the  rearnn" 
ableneaa  of  the  restraint ;  and  a  party  is  entitled  to  so  large  a  restraint  as  may  be  neces- 
sary for  his  protection,  and  no  larger.  MaUan  y.  May,  11  M.  &  W.  853;  Kdlogg  v.  Larkin^ 
8  Chand.  133. 

AiiDKUSON,  B.,  thus  stated  the  proposition  in  PQMTicrtoti  y.  ScoU,  15  M.  &  W.  667 :  ^  Tf 
it  be  an  unreasonable  restraint  of  trade  it  is  void  altogether;  but,  if  not,  it  is  lawful ; 
the  only  question  being  whether  there  is  a  consideration  to  support  it,  and  the 
adequacy  of  the  consideration  the  court  will  not  inquire  into,  but  wiil  leave  the  parties 
to  make  the  bargain  for  themselves.*'  In  TtHliB  v.  TalH»,  1  B.  &  B.  381,  it  was  held  that 
a  covenant  in  restraint  of  trade  was  valid  unless  it  plainly  appears  that  a  restricilon  is 
imposed  by  it  beyond  what  the  interests  of  the  plaintllT  require. 

Whether  or  not  a  covenant  in  restraint  of  trade  is  reasonable  or  not  is  a  question  ol 
law  to  be  determined  by  the  court  and  not  a  question  for  the  Jury.  MaXtan  y.  May, 
11  M.  &  W.  853;  KdUygg  v.  Larkitu  8  Chand.  133. 

In  Homer  v.  Graoes,  7  Bing.  743,  Timdal,  C.  J.,  laid  down  this  rule:  **  We  do  not  see 
how  a  better  test  can  be  applied  to  the  question  whether  reasonable  or  not,  than  by 
considering  whether  the  restraint  is  such  only  as  to  afford  a  fair  protection  to  the 
interests  of  the  party  in  favor  of  whom  it  is  given,  and  not  so  large  as  to  interfere 
with  the  Interests  of  the  public.  Whatever  restraint  is  larger  than  the  necessary  pro- 
tection of  the  party  can  be  of  no  benefit  to  either,  and  can  only  be  oppressive,  and  if 
oppressive  it  is  in  the  eye  of  the  law  unreasonable." 

Thus  in  Jones  v.  I^ees,  1  H.  &  N.  189,  a  pateutee  of  improvements  In  stubbing  machines 
bound  the  defendant  by  deed  to  use  the  patent  during  the  term  for  which  it  was 
granted,  the  latter  covenanting  not  to  make  or  vend  any  such  machines  during  that 
term  without  applying  the  invention  to  them.  This  restraint,  which  was  partial  with 
regard  to  the  mode  of  exercising  the  trade,  but  universal  in  respect  of  space,  was  held 
to  be  reasonable.  So  where  the  patentee  of  a  twist  drill  and  collet  sold  the  same  to 
plaint iir,  and  covenanted  as  a  part  of  the  transaction,  and  to  Induce  the  sale,  not  to  do 
any  act  which  might  injure  the  buyer,  and  at "  no  time  to  aid,  assist  or  encourage  any 
competition  against  the  same,"  the  covenant  was  held  valid.  Mone  TufUit  DriU,  etc^ 
Co.  V.  Morse,  108  Mass.  72 ;  4  Am.  Rep.  613 ;  and  see  Van  Ma/rter  v.  Bahcock,  23  Barb.  833. 

But  a  covenant,  not  to  set  up  or  exercise  or  carry  on  the  trade  or  business  of  manu- 
facturing shoe-cutters  in  the  State  of  Massachusetts,  was  held  unreasonable.  Taylor  v. 
Blanchard,  13  Allen,  370. 

That  restrictions,  however  unlimited,  will  be  upheld  if  not  unreasonable  or  unneces- 
sary, having  regard  to  the  subject-matter,  is  illustrated  by  a  late  English  case.  Ijealher 
CUAfi  Co.  V.  Loraont,  L.  R.,  9  Bq.  845.  Upon  the  formation  of  a  company  for  the  pur- 
cha.se  and  working  of  a  process  of  manufacture  introduced  into  England  from  America, 
the  agreement  for  the  purchase  contained  a  provision  that  the  vendors  "will  not 
directly  or  indirectly  carry  on,  nor  will  they,  to  the  best  of  their  powers,  allow  to  be 
carried  on  by  others  in  any  part  of  Europe,  any  company  or  manufactory  having  for 
its  object  the  manufacture  or  sale  of  productions  now  manufactured  in  the  business 
or  manufactory  of  the  vendors,  and  will  not  communicate  to  any  person  or  persons 
the  means  or  processes  of  such  manufacture,  so  as  in  any  way  to  interfere  with  the 
exclusive  enjoyment  by  the  purchasing  C/ompany  of  the  benefits  hereby  agreed  to  be 
purchased.  Hdd,  that  the  restriction  was  not  greater,  having  regard  to  the  subject* 
matter  of  the  contract,  than  was  necessary  for  the  protection  of  the  purchaser,  and 
was  capable  of  being  enforced  against  the  vendors. 

One  may  sell  a  secret  of  business  and  restrain  himself  generally  from  using  ci 
divulging  it.  Jarvis  y.  Peek,  10  Paige,  118;  Alcock  y.  OiberUm^  6  Duer,  76:  Bryaon  *  . 
Whitehead,  1  Sim.  Sc  Stu.  74 ;  Hardy  v.  Secley,  47  Barb.  428. 
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The  following  oontnujta  have  been  held  void  In  respect  of  distance :  Restndnlnfc  a  par» 
tloular  trade  In  the  whole  State.  Chappel  ▼.  Bnickwayn  21  Wend.  157 ;  Lunkip  ▼.  Qreoonh 
10  N.  Y.  241 ;  Not  to  carry  on  business  In  the  State  of  New  York  west  of  Albany.  Law* 
fence  T.  Kidder^  10  Barb.  641.  But,  on  the  other  hand,  contracts  have  been  upheld  aa 
follows:  By  an  attorney  not  to  practice  In  Great  Britain  for  the  space  of  twenty  yean 
(WhUtdker  ▼.  Hmc^y  8  Beav.  883),  but  this  case  has  been  questioned ;  In  Dunn  ▼.  Guv, 
4  Eaat,  190,  an  aflrreement  of  an  attorney  not  to  practice  within  London  and  one  hun- 
dred and  fifty  miles  from  thence ;  These  cases  are  supported  on  the  theory  that  the 
business  of  an  attorney  requires  a  limit  of  large  raiifire ;  but  in  Horner  y.  Ottioss,  7  Bing. 
748,  aniBgreement  that  the  defendant,  a  surveon-dentist,  would  abstain  from  practicing 
within  one  hundred  miles  of  York,  was  held-  void  on  the  ground  that  the  distance 
rendered  it  unreasonable. 

In  WhUney  ▼.  SlayUnu  40  Me.  281«  a  contract  not  to  engage  hi  the  business  of  Iron  cast- 
ing within  sixty  mllee  of  Calais  for  the  term  of  ten  years  was  upheld. 

So  the  agreement  of  a  physician,  made  for  a  good  consideration,  not  to  practice  in 
the  oounty,  was  held  valid.  HtAbrooh  ▼.  Waters^  9  How.  Pr.  335.  So  was  an  agreement 
by  a  physician  not  to  practice  In  a  particular  town  and  the  vicinity  thereof.  Warfteld 
▼.  Booths  83  Md.  03 ;  Uuyt  ▼•  HoUy,  89  Conn,  886 ;  S.  C,  12  Am.  Rep.  880.  So  the  contract 
of  one  partner,  on  the  dissolution  of  the  copartnership,  not  to  carry  on  the  business 
within  twenty  miles,  was  held  to  be  reasonable.    Nobles  v.  Bateft^  7  Cow.  807. 

A  contract  by  an  apothecary  not  to  set  up  business  within  twenty  miles  of  A,  held 
legaL  Hayward  v.  Foua^,  2  Chit.  407.  S^  where  a  surgeon  took  an  assistant  who 
entered  Into  a  bond  not  to  practice  on  his  own  account  for  fourteen  years  within  ten 
iilles  of  the  place  where  the  surgeon  lived,  the  bond  was  held  good  in  law.  Davis  v. 
Masorit  6  T.  R.  118.  So  a  covenant  not  to  practice  medicine  within  twelve  miles  of  a 
certain  plaoe  was  sustained.  McCbay's  Appeal,  58  Penn.  St.  61 ;  S.  P.  BuUer  ▼.  Burleson^ 
]6yt.l76. 

In  estimating  the  reasonableness  of  a  contract  not  to  exercise  a  trade  or  profession 
within  a  particular  district,  the  populousness  of  the  district  Is  not  to  be  taken  1  jto 
account.  MdJOan  t.  Jfay,  II  M.  ft  W.  858 ;  Qretn  t.  Priee^  18  id.  605 ;  S.  C.  affirmed,  IC  Id. 
846.  Thus,  covenants  by  the  assistant  of  a  dentist  and  by  a  perfumer  not  to  enter  Into 
business  in  London  for  a  certain  time  were  upheld.  Id. 

Under  a  contract  no|;  to  carry  on  business  within  a  given  distance,  the  distance  Is  to 
be  measured  In  a  straight  line,  upon  a  horizontal  plane,  or  as  the  crow  flies,  and  not  by 
the  nearest  practicable  mode  of  access.  DuTQinan  v.  ITofter,  33  L.  T  R.256 :  Mimffiet  v. 
OoZe,  7  L.  R.  Exoh.  70;  affirmed  on  appeal,  21 W.  R.  176. 

On  the  sale  of  his  business  the  vendor  agreed  that  he  would  not  exercise  or  carry  on 
the  trade,  either  in  his  own  name  or  that  of  any  other  person  or  persons.  In  a  particu- 
lar town.  Held,  that  his  managing  the  business  of  another  person  in  the  same  trade  in 
the  town  at  a  weekly  salary  was  not  a  breach  of  the  agreement.  AUen  t.  Taylor,  89  L. 
J.  Chan.  627;  affirmed,  19  W.  K.  666;  24  L.  T.  (N.  B.)  249.  But  an  agreement  not  to  carry 
on  a  business  directly  or  Indirectly,  either  alone  or  in  partnership  with,  or  with  the 
assistance  of  any  other  person,  was  held  to  be  broken  by  carrying  on  the  business  as 
manager  to  another  person.    DaU*  v.  Weaber^  18  W.  R.  993. 

It  Is  laid  down  by  Chltty  as  the  result  of  the  cases,  and  his  authorities  support  the 
statement,  ^*  that  agreements  In  restraint  of  trade,  whether  under  seal  or  not,  are 
divisible;  and,  accordingly,  it  has  been  held  that  when  such  an  agreement  contains  a 
stipulation  which  Is  capable  of  being  construed  dl visibly,  and  one  part  thereof  is  void 
aa  being  In  restraint  of  trade,  whilst  the  other  is  not,  the  court  will  give  effect  to  the 
latter,  and  will  not  hold  the  agreement  to  be  void  altogether.*'  The  cases  cited  in  sup- 
port of  this  proposition  are  Chetman  A  ux.  v.  Nainby,  2  Strange,  739 ;  Wood  v.  Bemon,  2 
Cr.  ft  J.  94 ;  MdOan  v.  May,  11  Mees.  ft  Welsh.  652 ;  Price  v.  Qreeru  16  Id.  846;  A'tc/iote  v. 
StreiUiiiu,  10  Q.  B.  846.  In  Price  v.  Qreen  the  contract  was  not  to  exercise  the  trade  of  a 
perfumer  in  London,  or  within  six  hundred  miles  thereof;  and  it  was  held  divisible 
and  good  for  London  only.  This  case  was  carried  through  all  the  courts.  In  Nicholt 
V.  Strettim,  the  stipulation  was  that  an  attorney's  apprentice,  who  was  to  serve  five 
yean,  should  not,  after  his  term  expired,  be  concerned  as  attorney  for  any  persons  who 
had,  previous  to  the  explraticn  of  suid  upprenilcephlp,  been  a  client  of  the  attorney 
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with  whom  the  oontraot  was  made,  or  who  should  si  any  time  thereafter  beoome  Us 
client.  It  was  strenaoosly  and  folly  arsued  that  whilst  the  oontraot  might  have  been 
good  as  to  iMtft  oUents,  It  was  oercalnly  not  good  as  to  future  onea,  and  being  an  entire 
oontraot,  the  whole  was  bad.  But  the  oourt  followed  the  preTlous  decision  of  the 
Bxchequer  Chamber  In  PriM  t.  Grun,  held  the  oontraot  dlvldhle,  and  sustained  the 
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(tf  OaLSn.) 
OrimifuU  law^Ba/pe. 


A  person  who  standfl  by,  when  an  attempt  Is  made  by  others  to  commit  a  mpe 
but  who  does  no  act  to  aid,  assist,  or  abet  its  commiseion,  is  not  guiltj  of  an 
attempt  to  commit  a  rape ;  the  question  of  his  complicity  is  for  the  Joiy. 

Iif DiOTHEiirr  for  attempt  to  commit  rape.  The  facts  are  stated 
in  the  opinion. 

Charles  A.  Garter,  for  appellant 

The  Attorney- General,  for  respondent. 

By  the  Ooubt.  The  defendant  was  conyicted  of  the  crime  of  an 
attempt  to  commit  rape  on  the  person  of  a  child  nnder  the  age  of 
ten  years;  and  has  appealed  from  the  judgment  and  from  an  order 
denying  his  motion  for  a  new  trial.  There  was  testimony  tending 
to  prove  that  several  boys,  one  of  whom  was  over  the  age  of  four- 
teen and  the  others  under  that  age,  attempted  to  commit  rape  on 
the  person  of  the  child,  and  the  defendant,  who  is  of  the  age  of 
seventeen  years,  stood  by  and  aided  and  encouraged  the  other  boys 
in  the  accomplishment  of  their  purpose.  On  the  other  hand,  the 
defendant,  who  testified  as  a  witness  in  his  own  behalf,  though 
admitting  that  he  was  present,  denied  that  he  in  any  wise  aided  or 
encouraged  the  other  boys  in  their  unlawful  design.  The  counsel 
for  the  defense  asked  the  court  to  charge  the  jury  as  follows: 

'^  If  you  are  satisfied  from  the  evidence  that  the  defendant  stood 
by  at  the  time  the  offense  is  alleged  to  have  been  committed,  but 


JANUARY  TEKM,  IS?:].  |77 

^^— ^— ^-~  ■        '  ■ 

People  V.  Woodward. 

did  no  act  to  aid,  assist,  or  abet  the  same,  you  should  find  the 
defendant  not  guilty." 

The  court  refused  to  give  the  charge,  and  this  ruling  is  assigned 
as  error.  We  think  the  charge  was  improperly  refused.  If  the 
defendant  "  did  no  act  to  aid,  assist,  or  abet "  the  perpetration  of 
the  crime,  he  is  guilty  of  no  violation  of  law  from  the  mere  fact 
that  he  was  present.  His  presence,  if  unexplained,  would  be  a 
oircumstance  tending  to  show  his  complicity  in  the  transaction. 
But  it  was  for  the  jury  to  decide  from  all  the  facts  proved,  whether 
he  aided,  assisted,  or  abetted  the  perpetration  of  the  offense;  and 
if  they  were  satisfied  that  though  present,  he  did  not  in  fact  aid, 
assist,  or  abet  the  perpetrators,  it  would  have  been  their  duty  to 
acquit  him.  The  defendant  was  entitled  to  have  the  jury  instructed 
to  that  effect. 

Judgment  reversed  and  catcse  remanded  for  a  new  trial  Remit* 
titur  to  issue  forthwith. 

Nora. — One  aiding  and  abetting  another  to  commit  a  felony  Is  guilty  of  a  substantlTe 
felony.  Bex  t.  IVitterwUl,  3  Buss,  by  Grear,  27.  He  le  also  called  a  principal  In  the  aeoond 
degree;  but  to  make  one  a  principal  In  the  second  degree  he  must  be  a  participant  In 
the  act;  for,  although  a  man  may  be  present  whilst  a  felony  Is  committed.  If  he  take 
no  part  in  It,  and  do  not  act  In  concert  with  those  who  commit  it,  he  will  not  be  a 
principal  in  the  second  degree,  merely  because  he  did  not  attempt  to  prevent  the 
felony  cr  to  apprehend  the  felon.  1  Hale,  489 :  8  Foster,  8S0.  So  where  several  persons 
are  in  company  together,  or  engaged  In  one  common  purpose,  lawful  or  unlawful,  and 
one  of  them,  without  the  knowledge  or  consent  of  the  others,  commits  an  offense,  the 
others  will  not  be  Involved  In  his  guilt  unless  the  act  done  Was  In  some  manner  la 
fortherance  of  the  common  design.  Anon,  1  Leach,  7;  1  Russ.  by  Grear,  29;  BexT, 
WhfU,  B.  ft  R.  99:  Bex  v.  HawMn$,  8  C.  ft  P.  882. 

In  order  to  make  one  an  aider  and  abettor  it  is  necessary  that  he  should  do  or  say 
something  showing  his  consent  to  the  felonious  purpose  and  contributing  to  Its  exeoa* 
tlon.  8taU  v.  HUdreth,  9  N.  C.  440.  To  make  one  an  abettor,  so  as  to  be  a  principal  in 
the  second  degree,  he  must  not  only  be  present,  but  in  a  situation,  or  In  such  conUgu- 
Ky  as  to  enable  him  actually  to  render  aid.  8ta!U  t.  MeQregor^  41 N.  H.  407 ;  Brown  ▼. 
PerMM,  1  Allen,  89. 

In  Down  v.  State,  26  Ind.  486,  the  presence  of  one  at  the  commission  of  a  felony, 
though  he  gives  no  active  assistance,  but  only  remains  near  for  the  purpose  of  watch- 
ing and  giving  aid.  If  necessary,  was  held  to  constitute  him  a  principal.  See  also 
8taU  V.  Squaree,  2  Nev.  226 ;  Commonweaith  v.  Chapmcm,  11  Cush.  422. 

If  a  conspiracy  be  proved,  and  a  presence  In  a  situation  to  render  aid.  It  Is  a  legal 
presumption  that  such  presence  wsa  with  a  view  to  render  aid,  and  It  lies  on  the  party 
to  rebut  it,  by  showing  that  he  was  there  for  a  purpose  unconnected  with  the  con- 
spiracy.   CommonweaUh  v.  Knapp,  9  Pick.  496. 

But  the  mere  fact  of  presence  does  not  alone  constitute  the  person  a  Joint  criminal 
with  the  active  party,  or  cast  on  him  the  burden  of  proving  his  Innocence.  People  v« 
Ah-Ping,  27  Cal.  489 ;  Connau^hty  v  State^  1  Wis.  168 ;  Butler  v.  CnmmontDeaUfi,  2  Duvall, 
486 ;  Plummer  v.  CommonueaUh,  1  Bush  (Ky.),  76.  But  presence  and  other  conduct  may 
JostUy  the  jury  in  finding  an  accused  person  guilty.  State  v.  St,  Clair,  17  Iowa,  149.  Bern 
also  KeOy  t.  CommonweaUh,  1  Grant  (Pa.),  484 ;  Brown  v.  State,  28  Ga.  199 ;  Strawhem  T. 
fiCafe,  87  Miss.  422.-Bep. 
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Pboplb  t.  Thb  Stockton  akd  Yisalia  Railroad  Ookpavt. 

(tf  Gal.  80e.) 

OorparaUon — »uh9cripti<m  — paymeiU. 

ne  statute  reqniied  as  a  condition  precedent  to  tlie  incorporation  of  a  oom- 
panj,  that  a  certain  amount  of  stock  should  l>e  subscribed  for,  and  ten  per 
eent  in  cash  thereon  actually  and  in  good  faith  paid  in.  HM,  that  payment 
of  the  ten  per  cent,  made  in  good  faith,  by  a  check  drawn  against  a  sufficient 
fond,  and  which  would  have  been  paid  on  presentation,  was  sufficient 

Intobmatiok  filed  by  the  attorney-general.  The  complaint 
aTerred  that  the  ''  defendants  had  associated  themselves  together 
under  the  name  of  the  Stockton  and  Yisalia  Bailroad  Company, 
unlawfully  claiming  to  be  a  corporation,  and  by  the  name  aforesaid 
are  unlawfully  acting  as  such  pretended  corporation,  and  have 
without  right  or  authority  usurped  the  franchise  and  privilege  of  a 
corporation."  The  complaint  then  stated  the  particulars  wherein 
the  defendant  had  failed  to  comply  with  the  laws  in  relation  to  the 
formation  of  railroad  corporations,  which  are  the  same  mentioned 
in  the  opinion.  Judgment  of  ouster  was  prayed  for.  The  corpo- 
ration was  the  only  defendant. 

The  plaintiff  had  judgment  in  the  court  below,  and  the  defend- 
ant appealed. 

The  other  facts  are  stated  in  the  opinion. 

8.  W.  Sanderson,  for  appellant. 
lifers  (S  Elliott,  for  respondent. 

OsooKBTT,  J.  Waiving  the  question  whether  this  proceeding 
was  properly  instituted  against  the  defendant  by  its  corporate 
name,  or  should  have  been  brought  against  the  individuals  assum- 
ing to  exercise  corporate  powers,  we  proceed  to  inquire  whether,  on 
the  facts  established  at  the  trial,  the  defendant  was  duly  inccrpo- 
rated  and  is  entitled  to  exercise  corporate  powers. 

Its  authority  to  act  as  a  corporation  is  assailed  on  the  ground, 
first,  that  the  affidavit  annexed  to  the  certificate  of  incorporation 
omits  to  state  that  ten  per  cent  of  the  amount  subscribed  had  been 
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paid  in  cash  'Mn  good  faith;"  second^  that  the  ten  per  cent  wa9 
not,  in  fact,  paid  in  cash,  but  in  checks  which  were  never  presented 
or  paid,  and  which  were  subsequently  returned  to  the  drawers; 
third,  that  the  company  did  not,  within  one  year  after  filing  its 
certificate  of  incorporation,  commence  to  transact  business  as  a 
corporation. 

We  shall  notice  these  i)oints  in  their  order.  The  court  held  the 
affidavit  sufficient,  taken  in  connection  with  the  certificate,  which 
contained  the  words  ''in  good  faith." 

On  the  second  point  the  case  shows  that  the  ten  per  cent  was  paid 
by  bank  checks  drawn  by  the  subscribers  to  the  stock,  on  banks 
located  in  the  city  of  Stockton,  and  were  payable  in  presenfi,  and 
that  before  accepting  the  checks  the  treasui*er  of  the  company  in- 
quired at  the  several  banks  whether  they  would  be  paid  on  presen- 
tation, and  was  assured  by  the  bank  officers  that  they  would  be ; 
and  on  the  faith  of  this  assurance  he  accepted  the  checks  as  cash, 
and  receipted  for  the  amount  represented  by  them  as  so  much  cash. 
It  further  appears  that  the  checks  would  have  been  paid  on  presen- 
tation at  any  time  while  they  remained  in  the  hands  of  the 
treasurer ;  but  as  the  company  had  no  immediate  use  for  the  money, 
the  treasurer  deemed  it  unnecessary  to  demand  payment  for  the 
time  being,  and  shortly  thereafter  the  drawers -of  the  several  checks 
paid  to  him  in  cash  the  amount  represented  by  the  checks,  where- 
upon the  latter  were  returned  to  the  respective  drawers. 

\t  is  clear  from  the  testimony  that  these  transactions  were  made 
in  perfect  good  faith,  and  with  no  intention  to  evade  the  law  unless, 
it  may  be  in  the  cases  of  Bours  and  Bostwick,  to  be  hereafter 
noticed.  Assuming  that  the  checks  were  delivered  and  accepted 
in  good  faith  as  cash,  with  the  understanding  that  they  might  and 
would  be  immediately  presented  for  payment,  and  assuming  further, 
as  we  are  authorized  to  do  from  the  proofs,  that  they  were  drawn 
against  a  sufficient  fund,  and  would  have  been  paid  on  presentation, 
and  were,  in  fact,  afterward  paid  by  the  drawers,  the  question  arises, 
whether  this  was  a  payment  in  cash,  within  the  true  intent  of  the 
first  section  of  the  act  of  May  20,  1861,  providing  for  the  incor- 
poration of  railroad  companies. 

In  Peqph  v.  Cfhambers,  42  Oal.  201,  the  whole  amount  to 
be  paid  was  $11,000,  of  which  $10,000  was  paid  by  a  check 
drawn  by  a  person  who  had  no  funds  in  bank  to  his  credit, 
and  the  check   was   never  presented  for  payment,   but  many 
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months  afterward  was  surreiulcreil  to  the  drawer  on  a  settle- 
ment of  accounts  between  him  and  the  railroad  company.  "We 
held  that  this  was  not  a  2)aynient  *'in  cash"  within  the  pur- 
view of  the  statute.  But  we  expressly  reserved  our  opinion  on  the 
question  whether  **  a  payment  of  the  ten  per  cent,  in  good  faith, 
by  checks  payable  in  present i,  and  drawn  against  a  sufficient  sum 
on  deposit  to  meet  them,  would  bo  a  compliance  with  this  require- 
ment of  the  statute,  and  particularly  if  the  checks  were  presented 
and  paid  within  a  reasonable  time." 

We  are  now  called  upon  to  decide  this  question,  and  have  no 
doubt  that  under  the  facts  disclosed  by  this  record  the  payment 
was  sufficient.  It  was  a  substantial  compliance  with  the  statute, 
and  practically  was  as  much  a  payment  "in  cash"  aa  though  it 
had  been  paid  in  coin.  The  money  was  placed  completely  within 
the  power  and  under  the  control  of  the  treasurer,  who  could  at  any 
moment  have  converted  the  checks  into  cash  by  presenting  them 
for  payment.  And  the  good  faith  of  the  transaction  is  established, 
not  only  by  the  direct  testimony,  but  by  the  fact  that  the  cash  waa 
in  fact  paid  shortly  after  the  checks  were  delivered,  and  as  soon 
as  the  money  was  needed. 

The  statute  should  receive  a  reasonable  construction,  and  whilst 
its  provisions  ought  not  to  be  allowed  to  be  evaded,  as  was 
attempted  to  be  done  in  People  v.  Chambers,  nevertheless  a  substan- 
tial compliance  with  them  will  fulfill  the  intention  of  the  legisla- 
ture. 

But  it  is  claimed  for  the  plaintiffs  that  the  checks  given  by  Boura 
and  Bostwick,  two  of  the  subscribers  to  the  stock,  were  not  intended 
to  be  presented  or  paid;  and  that  therefore  their  delivery  to  the 
treasurer  was  not  in  good  faith.  There  is  evidence  tending  to  show 
that  when  these  chocks  were  about  to  be  delivered,  one  Jackson 
stated  to  Bours  and  Bostwick  that  the  checks  would  not  be  pre- 
sented for  payment,  and  Bours  testified  that  he  would  not  have 
made  and  delivered  his  check,  except  for  this  understanding  with 
Jackson,  whom  ho  styles  the  president  of  the  railroad  company. 
But,  as  the  checks  were  delivered  before  the  filing  of  the  certificate 
of  incorporation,  it  is  not  very  apparent  how  Jackson  could  have 
been  the  president  of  a  corporation  not  then  organized.  But  how- 
over  this  may  be,  the  treasurer  testifies  that  he  was  not  a  party  to,  and 
had  no  knowledge  of,  such  an  understanding,  and  would  not  have 
receipted  for  the  checks  as  casli,  except  under  the  belief  that  he  was 
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to  bo  at  liberty  to  present  them  immediately  for  payment.  It  doea 
not  appear  that  Jackson  had  any  authority  to  make  such  an  agree- 
ment with  Bouts  and  Bostwick,  and  as  the  checks  on  their  face 
were  payable  in  presenti,  and  the  treasurer  accepted  and  receipted 
for  them  as  cash,  without  any  understanding  on  his  part  that  they 
were  not  to  be  presented  for  payment,  it  is  clear  that  the  transac- 
tion was  not  tainted  with  bad  faith  so  far  as  the  corporation  was 
concerned. 

The  only  remaining  point  is  whether  the  company  commenced 
to  transact  the  corporate  business  within  one  year  after  the  filing 
of  the  certificate  of  incorporation.  The  proof  leaves  no  room  for 
doubt  on  this  point.  Within  about  six  months  the  company  pur- 
chased railroad  iron  of  the  value  of  f522,000,  and  within  twelve 
months  had  expended  over  $30,000  in  the  prosecution  of  its  enter- 
prise. Up  to  the  commencement  of  this  action  it  had  expended 
$700,000  toward  the  construction  and  equipment  of  its  road.  So 
far  as  appears  from  this  record,  the  corporation  was  duly  organized, 
and  is  entitled  to  exercise  corporate  powers. 

Judgment  reversed,  and  cause  remanded  for  a  new  trial. 


Oaklako  Railroad  Gohpai^t  y.  Oakland,  Brookltk  An 

Fbttit  Valley  Railroad  Compaky, 

(45Cal.  805.) 
F^feUure  of  franchise  for  non-performanee. 

If  a  franchise  is  granted  by  the  legislature  to  construct  a  street  railroad  within 
a  certain  time,  with  a  condition  that  if  the  provisions  of  the  act  are  not 
complied  with  the  franchise  shall  be  forfeited,  a  failure  to  lay  the  track 
within  the  time  limited,  works  a  forfeiture  of  the  right  to  lay  the  saina 
without  a  judgment  at  the  suit  of  the  State  declaring  a  forfeiture,  and  the 
legislature  may  confer  the  franchise  upon  any  other  company  or  person. 

The  plaintiff  filed  a  bill  praying  for  an  injunction  restraining 
the  defendant  from  constructing  a  railroad  on  the  east  side  of  the 
center  of  Broadway  street     An  application  was  made  for  a  pre- 
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liminary  injanction^  which  was  heard  on  complaint  and  answer, 
and  was  denied. 
The  other  facts  are  stated  in  the  opinion. 

D.  P.  Barstow  and  C,  A,  Tutth,  for  appellant 

First  —  The  grant  to  appellant  was  for  the  term  of  thirty  yeara, 
and  the  condition  therein  that  the  whole  road  should  be  completed 
within  five  years  from  the  passage  of  the  act,  was  a  condition  sub* 
sequent  See  Brooklyn  Central  R.  R,  Co.  y.  Brooklyn  City  R.  R. 
Co.,  32  Barb.  358;  Thompson  v.  The  People^  23  Wend.  677;  Spring 
Valley  Water  Works  v.  San  Francisco,  22  Cal.  440;  People  v.  Man* 
hattan  Co.,  9  Wend.  351. 

Second  —  The  proviso  in  section  nine  of  said  act,  that  if  the 
proyisions  of  the  act  are  not  complied  with,  the  franchise  and 
priyileges  granted  shall  cease  and  be  forfeited,  does  not  destroy  the 
franchise  of  its  own  force,  without  proceedings  commenced  on 
behalf  of  the  State  to  procure  a  judgment  of  forfeiture.  People  v. 
Manhattan  Co.,  9  Wend.  351;  Bear  Camp  River  Co.  v.  Woodman, 
2  Qreonl.  404;  11  Paige,  118;  People  y.  Hilledale  Turnpike  Co.,  23 
Wend.  255;  Bank  of  Niagara  v.  Johnson,  8  id.  645. 

Third  —  A  failure  to  comply  with  a  condition  subsequent  does 
enable  a  third  party  to  raise  the  question  in  a  collateral  proceeding. 
Kellogg  y.  The  Union  Co.,  12  Com.  19;  SezoalVs  Falls  Bridge  v. 
Fisk,  3  Foster,  178;  Pearce  y.  Olney,  20  Conn.  65r.;  AngcU  & 
Ames  on  Corporations,  §  177,  and  note  1;  Thompson  v.  The  N.  Y. 
i&  H.  R.  R.  Co.,  3  Sand.  Ch.  625;  5  Mass.  236. 

Fourth  —  Appellant's  franchise  remains  good  until  judicially 
declared  forfeited  in  a  suit  on  behalf  of  the  Stata  President,  etc., 
?.  Trenton  Bridge,  2  Beas.  46;  9  S.  &  M.  394;  People  y.  Oakland 
County  Bank,  1  Doug.  282. 

W.  JT.  Crane,  Jr,,  for  respondent 

Belcher,  J.  This  is  an  appeal  from  an  order  refusing  to  grant 
an  injunction.  An  order  to  show  cause  was  made,  and  upon  the 
hearing  the  injunction  was  denied.  The  motion  was  submitted 
npon  the  complaint  and  answer,  from  which  the  following  facts 
appear: 

By  an  act  of  the  legislature,  approved  on  the  3d  day  of  March, 
1866   (Stats.    1865-6,  p.    104),  the  plaintiff,   a  coqioratica,    was 
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granted  for  the  term  of  thirty  years  the  right  to  construct  and  lay 
down  a  railway  track  within  the  corporate  limits  of  the  city  of 
Oakland,  and  in  Alameda  county,  and  to  run  horse  cars  thereon, 
commencing  at  the  southerly  end  of  Broadway,  in  said  city;  thence 
through  said  street  to  the  northern  limits  of  the  city;  thence  along 
the  telegraph  road  to  the  crossing  of  Temoscal  creek;  thence  to  the 
grounds  of  the  College  of  California. 

By  the  terms  of  the  grant  it  was  proyided  that  from  the  southerly 
end  of  Broadway  to  the  crossing  of  Fourteenth  street  there  should 
tt:  two  tracks— one  laid  each  side  of  the  center  of  the  street,  and  as 
near  to  the  center  as  they  could  be  placed  and  allow  the  cars  to  pass 
and  repass  with  safety  —  and  from  thence  along  Telegraph  road  a 
single  track,  continuous  with  that  along  the  west  side  of  Broadway. 
It  was  further  provided  that  work  should  be  commenced  within  six 
months,  and  one  track  be  laid  within  the  limits  of  the  city  of  Oak- 
land within  eighteen  months,  and  the  whole  road  completed  within 
fiye  years  from  the  passage  of  the  act.  It  was  also  provided  ''  that 
if  the  provisions  of  this  act  are  not  complied  with,  then  the  fran- 
chise and  privileges  herein  granted  shall  utterly  cease  and  be  for- 
feited.*' 

Work  was  not  commenced  within  six  months,  nor  was  one  track 
laid  within  the  limits  of  the  city  of  Oakland  within  eighteen  months 
after  the  passage  of  the  act,  but  in  February,  18G8,  the  legislature 
passed  an  amendatory  act  (Stats.  1867-8,  p.  31),  whereby  it  ex- 
tended the  time  for  the  commencement  of  the  work  to  three  years, 
and  for  the  completion  of  one  track  to  three  years  and  six  months 
from  the  passage  of  the  original  act,  but  it  left  unchanged  the  time 
for  the  completion  of  the  whole  road. 

Work  was  commenced  and  a  single  track  completed  within  the 
time  named  for  that  purpose  in  the  amendatory  act,  along  the  west 
side  of  Broadway  to  the  crossing  of  Fourteenth  street,  and  thence 
along  the  Telegraph  road  to  the  crossing  of  Temcscal  creek ;  but 
at  the  end  of  five  years  after  the  passage  of  the  act  of  18G6,  noth- 
ing had  been  done  toward  laying  down  a  track  on  the  east  side  of 
Broadway,  or  toward  extending  the  road  from  Temescal  creek  to 
the  grounds  of  the  college  of  California. 

In  March,  1870,  an  act  was  passed  by  the  legislature  (Stats* 
18G9-70,  p.  481),  authorizing  the  city  council  of  any  incorporated 
city  to  grant  to  any  person  or  corporation  the  right  to  lay  down  and 
maintain  for  a  term  of  years  an  iron  railway  track  or  tracks  upon 
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Eny  street  or  avenue  of  the  city,  and  to  run  cars  thereon  pi'opelled 
by  horses,  and  to  cany  passengers  and  freight  thereon.  Under  this 
act  the  council  of  the  city  of  Oakland  granted  to  Edward  Tomp- 
kins and  Thomas  J.  Murphy,  their  associates  and  assigns,  by  an 
ordinance  passed  on  the  22d  of  May,  1871,  the  right  to  lay  down 
and  maintain,  for  the  term  of  twenty-five  years,  an  iron  railroad 
track  upon  Broadway,  from  the  soutlierly  end  thereof  to  the  north- 
erly charter  line  of  the  city,  and  to  run  cars  thereon  to  be  pro- 
pelled by  horses  or  mules,  and  to  carry  passengers  and  freight 
thereon.  The  grantees  accepted  this  grant,  and  thereafter,  on  the 
9th  day  of  September,  1871,  assigned  and  transferred  to  the  defend- 
ant all  their  rights  and  privileges  under  the  said  ordinance  in  and 
to  that  part  of  Broadway  lying  south  of  Twelfth  street.  This 
assignment  was  approved  by  a  resolution  of  the  common  council  of 
the  city,  passed  on  the  eighteenth  day  of  the  same  month,  and  the 
defendant  was  thereby  authorized  to  lay  down  and  maintain  a  rail- 
road track  upon  and  along  that  part  of  Broadway  immediately  to 
the  east  of  the  plaintiff's  track  and  as  near  thereto  as  cars  could 
pass  and  repass  with  safety. 

On  the  ninth  day  of  the  same  month,  the  plaintiff  commenced 
to  lay  down  a  railroad  track  along  the  east  side  of  Broadway,  from 
Twelfth  street  south,  and  on  the  twelfth  of  the  month  had  laid  the 
track  as  far  south  as  Tenth  street.  On  that  day  the  defendant 
commenced  at  Tenth  street  to  lay  down  its  railroad  track,  south, 
along  the  east  side  of  the  street,  and  on  the  line  where  the  plaintiff 
proposed  to  lay  its  track,  and  was  proceeding  with  its  work  when 
this  action  was  commenced. 

No  question  arises  in  this  case  in  reference  to  the  plaintiff's  right 
to  maintain  and  use  the  railroad  track  constructed  by  it  within  five 
years  after  the  date  of  its  grant.  But  no  track  having  been  con- 
structed, and  no  steps  taken  toward  constructing  one  along  the  east 
side  of  Broadway  within  the  time  limited  by  the  act,  the  question 
is  presented  as  to  what  rights  the  plaintiff  acquired  on  that  side  of 
the  street,  and  what,  if  any,  it  still  retains. 

It  is  now  claimed  for  the  plaintiff  that  the  condition  annexed  to 
its  giant  was  a  condition  subsequent ;  that  a  present  right  to  use 
the  street  for  the  purpose  of  the  construction  and  maintenance  of 
its  proposed  railroad  became  vested  in  it,  and  that  it  could  exercise 
that  right  at  any  time,  until  a  forfeiture  should  be  declared  in  an 
action  commenced  for  that  purpose  at  the  suit  of  the  State. 
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The  defendant,  on  the  other  hand,  contends  that  the  condition 
annexed  to  the  grant  was  a  condition  precedent;  that  the  plaintiff 
took  nothing  until  it  entered  upon  the  performanoo  of  the  work, 
and  that  when  the  time  limited  elapsed  it  had  no  rights  whatever 
in  the  street,  except  in  so  far  as  it  had  constructed  its  road. 

Conceding  that  the  plaintiff's  grant  was  upon  condition  suhse- 
qnont,  still  it  does  not  follow  that  its  right  in  that  part  of  the 
street  where  it  had  not  constructed  a  road  could  he  determined 
only  by  a  judgment  of  forfeiture. 

The  grant  was  of  a  franchise,  which  had  the  legal  character  of 
an  estate  or  property.  "An  estate,"  said  Chancellor  Kent,  "  in 
such  a  franchise  and  an  estate  in  land  rest  upon  the  same  princi]ilo, 
being  equally  grants  of  a  right  or  privilege  for  an  adequate  consid- 
eration."   3  Kent's  Com.  458. 

Now,  while  a  forfeiture  at  common  law  does  not  operate  to  divest 
the  title  of  the  owner  until  by  a  proper  judgment  in  a  suit  insti- 
tuted for  that  purpose  the  rights  of  the  State  have  been  establislicd, 
it  is  otherwise  when  the  forfeiture  is  declared  by  a  statute.  In  the 
latter  case  the  title  to  the  thing  forfeited  immediately  vests  in  the 
State  upon  the  commiesion  of  the  offense  or  the  happening  of  the 
event  for  which  the  forfeiture  is  declared,  or  at  such  other  time  and 
upon  such  other  condition  as  the  statute  may  name.  The  authori- 
ties to  this  effect  are  numerous  and  uniform. 

"It  has  been  proved,"  said  Marshall,  C.  J.,  "  that  in  all  for- 
feitures accruing  at  common  law  nothing  Tests  in  the  government 
until  some  legal  step  shall  be  taken  for  the  assertion  of  its  riglit, 
after  whicli,  for  many  purposes,  the  doctrine  of  relation  carries 
back  the  title  to  the  commission  of  the  offense;  but  the  distinction 
taken  by  the  counsel  for  the  United  States  between  forfeitures  at 
common  law  and  those  accruing  under  a  statute  is  certainly  a  sound 
one.  When  a  forfeiture  is  given  by  a  statute  the  rules  of  the  com- 
mon law  may  be  dispensed  with,  and  the  thing  forfeited  may  eitlior 
vest  immediately  or  on  the  performance  of  some  particular  act,  as 
shall  be  the  will  of  the  legislature.  United  States  v.  Ortindy,  3 
Cranch,  151. 

"  The  forfeiture  takes  place  on  the  commission  of  the  act  pro- 
hibited, and  by  the  forfeiture  the  property  is  immediately  divested 
out  of  the  owner  before  any  seizure  or  suit."  Kenyiedy  v.  Strong ^ 
14  Johns.  129. 

In  some  of  the  cases  the  question   has  been  directly  presented 
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whether,  after  the  forfeiture  has  taken  place,  but  in  the  absence  of 
any  judgment  declaring  the  forfeiture,  the  former  owner  could 
maintain  any  action  in  reference  to  the  forfeited  property,  and  it 
was  held  that  he  could  not.  Thus  in  Wilkins  v.  D^pard,  6  Term 
R,  112,  the  action  was  trespass  against  the  governor  of  an  English 
colony  for  seizing  a  yessel  and  cargo,  tlie  property  of  the  plaintiff. 
The  defendant  pleaded  that  before  the  seizure  the  vessel  and  cargo 
had  violated  the  navigation  act,  and  had  thereby  become  forfeited 
to  the  government.  The  plaintiff  replied  that  without  any  sen- 
tence of  condemnation  by  a  court  having  competent  jurisdiction  m 
that  behalf,  the  defendant  had  sold  and  disposed  of  the  vessel  and 
cargo,  and  converted  the  same  to  his  own  use.  To  the  replication 
there  was  a  demurrer,  which  was  sustained  by  the  court  of  king's 
bench,  on  the  ground  that  by  the  forfeiture,  which  the  demurrer 
admitted,  the  title  of  the  plaintiff  was  divested,  and  he  could  not 
therefore  maintain  the  action,  although  the  defendant  had  not 
proceeded  to  a  condemnation. 

In  Fountain  v.  Phmiix  Insurance  Company ^  11  Johns.  293,  the 
action  was  upon  a  policy  of  insurance  effected  upon  the  plaintiff's 
vf3ssel  from  New  York  to  St.  Bartholomew,  and  at  and  from  thence 
back  to  New  York,  with  liberty  to  touch  and  trade  at  Martinique. 
On  her  outward  voyage  the  vessel  stopped  at  Martinique,  discharged 
her  cargo  and  was  taking  on  return  cargo,  when  in  a  storm  she 
was  driven  on  shore  and  lost.  The  plaintiff  having  obtained  a 
verdict  for  a  total  loss,  a  new  trial  was  granted,  upon  the  ground 
that  if  the  cargo  which  had  been  taken  on  was  intended  for  the 
United  States,  it  was  a  violation  of  the  non-intercourse  law  of  tlio 
United  States,  which  denounced  a  forfeiture  therefor,  by  which  the 
vessel  would  be  forfeited  and  the  property  immediately  vested  in 
the  United  States,  so  that  the  owners  would  have  no  longer  any 
insurable  interest  in  her. 

In  Bennett  v.  The  American  Art  Union,  5  Sandf.  614,  the  plain- 
tiff, a  subscriber  to  the  defendant  association,  alleged  in  his  com- 
plaint that  the  defendant  was  engaged  in  the  distribution  of  works 
of  art  to  its  subscribers  by  means  of  a  lottery  or  game  of  chance; 
and  that  unless  the  defendant  were  restrained  from  making  the 
distribution  the  personal  property  of  the  association  would  be  for- 
feited and  wholly  lost  to  its  members  or  subscribers.  The  courts 
diasolving  a  temporary  injunction  which  had  been  granted,  on  the 
ground  that  upon  the  face  of  his  complaint  the  plaintiff  had  no 
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tdtle  to  relief,  said:  ''The  entire  property,  if  the  annual  distribu- 
tion is  a  noxious  lottery,  before  the  complaint  was  filed,  was,  in  my 
judgment.  Tested  in  the  State.  It  was  so  vested  by  force  of  the 
forfeiture  which  the  statute  declares  of  all  property  that  shall  be 
offered  for  sale  or  distribution  contrary  to  its  provisions — a  for^ 
feiture  which  by  the  express  words  of  the  law  may  attach  as  well 
before  as  after  the  determination  of  the  chance  upon  which  the 
determination  depends."  And  again:  ''If  the  intended  distribu- 
tion, which  I  am  asked  to  enjoin,  is  in  any  criminal  sense  a  lottery, 
it  is  the  property  of  the  people  of  the  State  that  this  court  is 
required  to  take  into  its  possession  and  dispose  of  for  the  benefit  of 
the  shareholders  in  the  Art  Union.  It  is  not  probable  that  we  shall 
soon  venture  upon  such  an  exercise  of  our  jurisdiction." 

In  New  York,  Hotisatonicy  and  Northern  Railroad  Co,  v.  The 
Boston^  Hartford  and  Erie  Railroad  Company ^  36  Conn.  196,  an 
injunction  was  sought  to  restrain  the  defendant  from  placing  its 
track  upon  ground  already  appropriated  for  railroad  purposes  by 
the  plaintiff.  The  plaintiff  had  located  its  railroad  through  the 
town  of  Danbury,  and  its  location  had  been  approved  by  the  rail- 
road commissioners.  It  had  constructed  a  single  track  as  far  west 
as  the  site  selected  for  a  depot,  and  had  graded  for  a  double  track, 
intending,  however,  to  lay  a  single  track  only  for  the  present,  leav- 
ing the  southerly  and  easterly  side  of  the  road  bed  for  the  second 
track  whenever  the  business  of  the  road  should  require  it.  East  of 
the  depot  the  defendant  had  made  its  location  upon  the  ground  pre- 
pared by  the  plaintiff  for  its  second  track;  and  west  of  the  depot  it 
had  followed,  not  exactly  the  line  of  the  plaintiff's  location,  but  so 
as  to  cross  it  four  times  in  the  space  of  about  one  mile.  This,  it 
was  claimed,  practically  destroyed  that  part  of  the  plaintiff's  road 
or  at  least  seriously  impaired  its  usefulness.  The  plaintiff  was  pro- 
ceeding to  construct  its  road  under  the  provisions  of  the  acts  of  the 
legislature  —  one,  a  private  act,  passed  in  1868,  extending  the  time 
for  the  plaintiff  to  complete  its  road,  and  the  other,  a  general  act, 
passed  in  1867.  By  the  terms  of  the  former  act  the  plaintiff  waa 
required  to  procure  and  pay  for  the  right  of  way  for  its  location 
within  twelve  months  after  the  rising  of  the  general  assembly,  or 
the  approval  given  by  the  railroad  commissioners  to  the  location 
should  be  void.  By  the  latter  act  all  companies  were  required  to 
procure  and  pay  for  the  right  of  way  of  all  lands  through  which 
they  might  pass,  within  twelve  months  after  their  survey  should  be 
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accepted  by  the  railroad  commissioners^  or  the  acceptance  should  be 
Toid.  The  plaintiff  had  failed  to  procure  the  right  of  way  within 
the  time  limited  by  either  act,  and  it  was  contended  by  the 
defendant  that  it  had  thereby  lost  its  right  in  the  location.  The 
court  said:  ''We  think  the  respondents  are  right  in  both  claims. 
So  far  as  the  resolution  of  1868  is  concerned,  the  case  is  within 
its  letter  and  is  too  clear  for  argument,  unless  there  is  force 
in  the  petitioner's  objection,  that  it  is  in  the  nature  of  a  forfeiture, 
and  the  neglect  or  omission  of  the  company  can  be  taken  advantage 
of  only  in  a  direct  proceeding  against  the  company  in  behalf  of  the 
State,  for  the  purpose  of  procuring  a  judgment  of  forfeiture.  But 
we  think  lais  position  is  not  tenable."  The  court  further  said  : 
**  The  principal,  and  perhaps  the  only  object  which  the  legislature 
had  in  view  was  to  prevent  such  surveys  from  being  a  cloud  uj.on 
the  title  of  real  estate  an  unreasonable  length  of  time.  We  shill 
give  effect  to  that  intention  best  by  holding  that  the  statute  is  ope- 
rative and  effectual  at  the  instance  of  the  owner  of  the  land —  the 
party  directly  interested  —  and  for  whose  protection  the  statute  was 
passed,  independent  of  any  action  by  the  State.  Any  other  con- 
struction would  impair  the  effect  of  the  statute,  and  might,  in  some 
cases,  defeat  the  legislative  intent  altogether." 

In  Borland  v.  Lewis,  43  CaJ.  569,  the  action  was  ejectment  to 
recover  a  parcel  of  swamp  and  overflowed  land.  The  plaintiff  had 
purchiised  the  land  of  the  State  on  a  credit  of  five  years,  under  an 
act  authorizing  such  credit,  upon  payment  of  one  year's  interest  in 
advance,  and  the  interest  thereafter  annually  in  advance.  Among 
other  things,  the  act  provides  that  "if  any  person  or  persons  pur- 
chasing lands  upon  a  credit  of  five  years,  as  provided  in  section  5 
of  this  act,  shall  fail  or  neglect  to  pay  the  principal  and  interest 
within  the  said  term  of  five  years  from  the  date  of  the  certificate 
of  i)urchase,  or  shall  fail  or  neglect  to  pay  the  interest,  as  required 
by  this  act,  for  the  space  of  one  year  from  the  time  such  interest 
nmy  become  due,  or  shall  fail  or  neglect  to  reclaim  at  least  one-half 
of  the  land  so  purchased  within  the  said  term  of  five  years,  such 
neglect  or  failure  shall  work  a  forfeiture  of  such  land,  and  the  same 
shall  be  resold  as  if  no  purchase  had  been  made."  The  plaintiff 
had  not  paid  the  interest  as  required;  but  it  was  contended,  in  his 
behalf,  that  there  could  be  no  forfeiture  for  that  reason,  until  the 
same  should  be  judicially  declared  in  an  action  commenced  for  thiit 
purpose.     But  it  was  held  by  the  court  that  the  act  inteiuk'd  to 
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make  the  failure  to  p<iy  interest  for  one  year  after  it  became  due 
operate  as  a  complete  forfeiture  of  all  the  purchaser's  rights  in  the 
land,  and  the  defendant  was,  therefore,  permitted  to  avail  himsell 
of  the  plaintiff's  want  of  title  to  defeat  tlie  action. 

In  this  case  it  is  clear  that  the  legislature  intended,  by  the  restric- 
tion as  to  the  time  within  which  the  plaintiff's  work  must  be  com- 
pleted, that  it  should  have  no  rights  in  the  streets  of  Oakland  if  it 
failed  to  exercise  them  within  five  years.  This  intention  was  expressed 
in  tlie  most  explicit  terms,  for,  as  we  have  seen,  it  declared  that  upon 
fui hire  to  comply  with  the  provisions  of  the  act,  "then  the  f ran- 
cliiso  and  privileges  herein  granted  shall  utterly  cease  and  be  for- 
feiu'tl."  Not  to  give  effect  to  this  declaration  would  be  to  frustrate 
arnl  <lefcat  the  legislative  will. 

It  is  also  claimed  for  the  plaintiff  that  the  act  of  March,  1870, 
did  not  authorize  the  city  council  to  make  any  grant  to  Tompkins 
and  Murphy  of  the  right  to  lay  down  a  railroad  track  on  Broadway, 
since  that  street  was  already  partially  occupied  by  the  plaintiff. 
The  proviso  to  section  1  of  the  act,  when  taken  in  connection  with 
the  preceding  portion  of  the  section,  may  not  be  altogether  clear  in 
its  meaning;  but  we  think  the  true  construction  of  it  is,  that  when 
one  railroad  has  been  constructed  in  a  street,  and  another  company 
desires  to  use  it  jointly  with  its  owners,  it  may  be  authorized  to  do 
80,  upon  the  terms  specified,  for  two  blocks,  but  that  it  was  not 
intended  to  be  a  limitation  upon  the  power  already  given  to  grant 
an  independent  right. 

The  last  point  made  is,  if  the  council  had  authority  to  make  the 
grant  to  Tompkins  and  Murphy,  that  they,  having  the  right  to  lay 
down  a  track  along  Broadway,  from  the  southerly  end  thereof  to  the 
northerly  charter  line  of  the  city,  could  not  assign  to  the  defendant 
a  part  of  that  right,  and  thus  divide  their  franchise.  It  may  be 
that  the  franchise  ought  not  to  be  divided;  that  the  public  would 
be  better  served  if  the  road  were  continuous,  under  one  manage- 
ment, from  the  southern  to  the  northern  end  of  the  street;  but  if 
it  be  BO,  it  is  a  matter  which  concerns  the  public,  and  not  the 
plaintiff. 

It  follows  that  the  court  did  not  err  in  refusing  the  injunctioni 
and  its  order  ib  affirmed. 
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Raited  theek — poffmeni  bg  drawee — iachee  in  faOing  to  r«ttini  aUefrtd  dmk — 

IndoTiemeni, 

PlainUff  gave  to  a  Btranger  hiff  check  on  a  bank  for  thirtj  dollan.  The 
Btranger  afterward  presented  it,  raised  in  amount  and  so  altered  as  to  make 
defendant  the  pajee,  to  defendant  in  payment  for  legal  tender  notes,  and 
defendant  reoeiyed  it  in  good  faith  and  delivered  the  legal  tender  notes. 
Defendant  indorsed  it  and  presented  it  to  the  bank  on  which  it  was  drawn 
for  payment  and  it  was  paid.  The  forgery  having  been  discovered,  the  de- 
fendant was  notified  thereof,  bat  no  formal  demand  for  a  return  of  the 
money  paid  him  was  made  for  nine  days,  nor  was  the  check  ever  returned 
or  offered  to  be  returned  to  defendant.  In  an  action  by  the  plaintiff  to 
reooTer  the  money  it  was  stipulated  that  the  court  might  determine  whether 
the  loss  should  fall  on  the  plaintiff,  the  defendant  or  the  bank.  HM^  (1)  that 
the  bank  was  not  presumed  to  know  the  handwriting  in  the  body  of  the 
check,  and  that,  in  the  absence  of  suspicious  circumstances  or  of  laehee  after 
the  discovery  of  the  fraud,  the  bank  would  be  entitled  to  recover  the  money 
paid ;  but  that  the  failure  of  the  bank  or  of  the  plaintiff  to  return  or  to  offer 
to  return  the  c]ic«.k.  was  a  valid  defense  to  the  action.  (3)  That  defendant's 
indorsement  ii  -^  upon  him  no  other  or  greater  liability  to  refund  ihe 
money  paid  than  would  attach  to  him  without  the  indorsement.* 

AoTiOK  to  recover  money  paid  on  a  raised  check.  The  opinion 
states  the  case. 

John  Ourreyy  for  appellant 

WinanSy  for  respondents.  The  indorsement  of  Woods  &  Ghees- 
man,  the  defendants,  was  a  guarantee  of  the  genuineness  of  the 
check.  The  rule  is  absolute  and  unqualified,  that  an  indorser 
guarantees,  by  his  indorsement,  that  he  has  a  clear  title  to  the  bill, 
note  or  certificate  indorsed.  Nor  are  checks  any  exception  to  the 
rule.    Mills  v.  Barney y  22  Cal.  248. 

The  evident  meaning  is  that  the  defendants,  by  their  agent, 
Ilayden,  undertook  and  agreed  that  the  signature  of  Cox  was  geiL« 
nine;  consequently  Mills,  the  banker,  who  issued  the  certificate  of 
deposit  to  Oox,  as  payee,  and  who  paid  it  to  Wells,  Fargo  &  Oo.| 

^  See  JfoHcmoI  BaiQt  of  North  Amariea  v.  Bangs,  8  Am.  Bap.  MS. 
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npon  their  iudorsementy  afterward  recovered  the  money  back  from 
them  upon  showing  that  the  preyious  indorsement  of  Cox  was  a 
forgery,  and  that  he  had  been  compelled,  therefore,  to  pay  the  cer- 
tificate to  Cox.     Olivier  y.  Landry,  7  La.  496. 

The  last  indorsement  of  a  note  or  bill  is  a  guarantee  of  all  pre> 
ceding  indorsements;  it  admits  the  handwriting  of  the  drawee  and 
all  prior  indorsers.  The  last  indorser  is  consequently  liable, 
although  the  preceding  indorsements  were  forgeries.  Harris  y. 
Bradley,  7  Yerg.  310. 

There  is  a  warranty  implied  in  the  transfer  of^  every  negotiable  in-' 
stmment  that  is  not  forged.  Herricky.  Whitney,  15  Johns.  240;  State 
Bank  v.  Fearing,  16  Pick.  633;  Smith  v.  (Jhester,  1  Term,  654; 
Lambert  v.  Pack,  1  Salk.  127.  And  that  the  mle  applies  to  checks 
as  well  as  other  commercial  paper  is  shown  by  the  case  of  Murray 
V.  Judah,  6  Cow.  483,  where  it  is  held  that  one  who  has  transferred 
a  check  impliedly  warrants  his  title  and  the  genuineness  of  the 
paper.  Says  the  court  (page  491):  '^The  objection  seems  to  be  that 
Foote  was  responsible  upon  the  implied  warranty  of  the  genuineness 
of  the  check,  and  of  his  own  title  to  it,  which  it  has  been  repeat- 
edly held  accompanies  the  transfer  of  all  negotiable  paper." 

By  holding  that  the  indorser  of  a  check  warrants  the  **  t  le  *• 
the  court  there  meant,  as  does  also  this  court  in  Mills  v.  Barney ^ 
that  he  warrants  title  to  it  for  the  amount  named,  as  well  as  in 
other  respects ;  since,  if  the  check  be  indorsed,  and  payment  d^ 
manded  for  &n  altered  and  simulated  amount,  in  excess  of  the 
genuine  sum  for  which  the  check  was  drawn,  the  indorser  has  no 
title  to  it  to  the  extent  of  such  excess.  Indeed,  he  warrants  the 
genuineness  of  the  paper ;  and  that  genuineness  applies  no  less  to 
a  forgery  of  the  sum  than  to  a  forgery  of  the  signatures. 

In  Minturn  v.  Fisher,  4  Cal.  37,  this  court  decides  that  **  there 
is  little  or  no  difference  between  checks,  so-called,  and  bills  of  ex- 
change, except  as  -far  as  that  difference  may  arise  from  the  custom 
of  merchants,  or  the  statute  regulations  of  the  particular  jurisdic- 
tion in  which  they  are  used.  They  are  similar  in  form,  and  the 
modem  decisions  of  the  courts  have  placed  them  on  the  same  foot- 
ing. IHck  v.  Leverich,  11  La.  676 ;  Tcdlot  v.  Bank  of  Baches* 
ter,  1  HiU,  296 ;  Hartsman  v.  Henshaw,  11  How.  183. 

Where  a  bank  pays  an  altered  check  it  can  recover  back,  from 
the  party  to  whom  such  payment  was  made,  the  difference  be- 
tween the  true  amount  and  tiiat  to  which  it  was  altered,  in  all 
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cases,  and  as  well  without  as  with  the  indorsement  of  the  party 
to  whom  it  was  paid. 

In  Morse  on  Banks  and  Banking,  300,  this  question  is  thus  pre- 
sented :  *^The  rule  requiring  the  bank  to. know  the  customer's 
handwriting  is  confined  in  its  practical  effect  to  requiring  a  knowl- 
edge of  his  signature.  Neither  law  nor  the  ordinary  course  of 
business  renders  it  a  matter  of  suspicion  that  the  body  of  the  check 
or  bill  is  not  written  in  the  drawer's  hand.  Nevertheless,  a  false 
or  *f raudulent  alteration  in  a  material  point,  made  in  the  body  of 
the  check  or  biU,  renders  the  document  a  technical  forgery,  just  as 
much  as  the  simulating  of  the  signature  itself.  Knowledge  of  the 
drawer's  signature  is  of  course  no  possible  guide  for  the  detection 
of  this  description  of  forgery,  and  in  such  cases  a  modification  of 
the  general  rule  that  payment  on  forged  paper  is  no  payment,  has 
to  be  made  in  reference  to  the  sheer  necessities  of  justice."  Sewatt 
V.  Boston  Water  Power  Co.,  4  Allen,  277 ;  Ooodman  v.  Boston,  4 
N.  H.  456  ;  2  Parsons  on  Bills  and  Notes,  683. 

And  again,  Morse  on  Banks  and  Banking,  309  :  ^^  The  rule  was 
laid  down  in  the  case  of  The  Canal  Bank  v.  Bank  of  Albany,  1 
Hill,  287,  that  acceptance  and  payment,  or  either,  concludes  the 
drawees,  as  against  the  payees,  only  as  to  the  genuineness  of  the 
drawer's  signature.  If  anywhere  in  the  chain  of  orders  or  indorse- 
ments there  is  a  forgery,  the  bank  may  recover  back,  even  though 
a  considerable  time  has  elapsed  since  the  payment,  provided  that 
it  acts  with  due  prompitude  and  despatch,  as  soon  as  the  discovery 
is  made." 

Upon  this  point  the  leading  authority  is  that  of  Tlie  Bank  of 
Commerce  v.  Union  Bank,  3  N.  Y.  230;  and  the  opinion  of 
the  court  there,  if  recognized  as  law,  must  be  conclusive  of  the  case 
at  bar. 

The  rule  is  absolute,  that  when  money  is  paid  on  a  forged  drafts 
where  the  parties  are  in  mutual  fault,  and  are  equally  bound  to 
inquire,  payment  can  always  be  recovered  back. 

In  Merchants^  Bank  v.  Mclntyre,  2  Sandf.  Sup.  C.  431,  where  a 
draft  on  a  bank  was  presented  for  payment  by  a  remote  indorsee, 
to  whom  it  was  paid,  both  parties  being  ignorant  of  the  fact  that 
the  first  indorsee,  to  whom  it  was  specially  indorsed,  had  never 
indorsed  the  draft,  but  that  a  fictitious  signature,  resembling  his, 
was  placed  on  the  draft,  it  was  held  that  money  paid  under  a 
mutual  mistake  of  facts  may  be  recovered  back,  and  that,  on  dis- 
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ooTering  the  frauds  the  bank  could  recover  the  amoont  from  the 
party  to  whom  it  was  paid. 

An  elaborate  review  of  the  principal  cases  on  this  point  is  pre- 
sented in  BUis  £  Morion  y.  Ohio  Life  Insurance  and  Trust  Co,,  4 
Ohio  St.  628 ;  Price  t.  Ncal^  3  Burrows,  1355 ;  Lang  v.  Adams, 
6  Mass.  187  ;  MarkU  t.  ffatfield,  2  Johns.  462 ;  Wilkinson  y.  John- 
s(m,dB.&  C.  435  ;  Canal  Bank  y.  Bank  of  Albany,  1  Hill,  290. 

These  objections,  viz. :  that  plaintiffs  lost  their  rights  by  laches, 
in  neglecting  to  give  notice  of  the  forgery,  and  by  not  making  a 
timely  demand  for  repayment,  and  by  not  tendering  to  defendants 
a  return  of  the  forged  check,  are  urged  by  defendant  as  constituting 
a  defense  to  this  action.  But  the  authorities  do  not  sustain  them 
in  either  proposition.  Canal  Bank  y.  Bank  of  Albany,  1  Hill,  291; 
Chitty  on  Bills,  Am.  ed.  of  1839,  p.  463;  Ooddard  y.  Mercliants^ 
Bank,  4  Com.  156;  id.,  2  Sandf.  256;  Ba7ik  of  Commerce  y.  Union 
Bank,  4  Goms.  237;  Ellis  y.  Ohio  Life  Ins.  and  Trust  Co.,  4  Ohio 
St  656;  Merchants  Bank  of  N.  Y.  y.  Exchange  Bank,  8  La.  670; 
16  La.,  old  ed.,  457. 

As  to  plaintiffs'  omission  to  tender  a  return  of  the  altered  check, 
defendants  seem  to  press  it  as  a  defense,  or,  at  least,  a  makeweight 
in  their  favor,  that  ''no  offer  to  return  the  check  was  made,''  and 
say  "  the  defendants  were  certainly  entitled  to  the  check,  if  they 
were  to  be  charged  with  its  loss,  even  though  it  possessed  no 
intrinsic  value."  Ciertainly,  if  it  possessed  no  value,  a  neglect  to 
return  it  would  not  constitute  a  defense,  for  lex  neminem  cogit  ad 
vana,  and,  besides,  if  they  were  entitled  to  it,  it  was  their  business 
to  ask  for  it,  when  it  would  have  been  given  them,  without  a  doubt. 
The  possession  of  something  so  worthless  was  not  considered  by 
dther  party  a  subject  of  sufficient  importance  to  become  a  matter 
of  consideration;  and  the  present  use,  as  an  argument  on  defend- 
ants' behalf,  of  plaintiffs'  failure  to  tender  a  return,  is  nugatory. 

Crockett,  J.  The  plaintiffs  were  merchants  doing  business  in 
San  Francisco,  and  kept  their  bank  account  with  the  "  London 
and  San  Francisco  Bank,  Limited."  On  the  11th  of  February, 
1870,  they  sold  to  a  stranger  a  small  bill  of  goods,  who,  after  con- 
cluding^ his  purchase,  requested  them  to  issue  to  him  their  check 
for  thirty  dollars,  which  he  said  he  desired  to  send  to  the  count/y. 
TTie  request  was  complied  with  and  the  check  issued  in  the  usual 
form,  payable  to  John  Crane  or  order,  and  the  stranger  paid  to  the 
plaintiffs  for  the  check  thirty  dollars  in  gold  coin.  On  the  follow 
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ing  day  a  person,  who  was  nnknown  to  the  defendants  (who  were 
stock  and  money  brokers,  also  doing  business  in  San  Francisco), 
called  at  their  place  of  business  and  inquired  the  price  of  XJnited 
States  legal  tender  notes,  saying  he  wished  to  purchase  $3,500  of 
such  notes.  On  being  informed  that  the  defendants  would  sell 
liim  the  notes  at  a  specified  price,  he  left  without  concluding  the 
purchase,  but  returned  in  about  half  an  hour  and  produced  a  check 
purporting  to  have  been  made  by  the  plaintiffs,  bearing  date  on 
that  day  (February  12th),  and  payable  to  the  defendants  or  order, 
for  $2,931.25,  drawn  on  the  '' London  and  San  Francisco  Bank, 
Limited,''  with  which  bank  the  plaintiffs  kept  their  bank  account. 
The  amount  specified  in  the  check  was  the  exact  sum  requi- 
site to  purchase  $3,500  in  legal  tender  notes  at  the  rate  before 
mentioned.  The  check  was  offered  and  accepted  in  payment  for 
the  notes ;  but  as  the  employees  of  the  defendants,  who  were 
making  the  transaction,  were  wholly  unacquainted  with  the 
person  who  offered  the  check,  they  deemed  it  prudent  to  send 
it  to  the  bank  for  payment,  whilst  they  were  counting  out  the 
notes.  The  check  was  accordingly  indorsed  by  the  defendants, 
and  a  messenger  was  dispatched  with  it  to  the  bank  for 
collection.  The  messenger  proceeded  immediately  to  the  bank  and 
presented  the  check  to  the  paying  teller,  saying  that  the  defend- 
ants ''knew  the  house  of  plantiffs  was  all  right,  but  that  they  did 
not  know  the  man  who  presented  it,  who  was  a  stranger,  and  they 
asked  him  to  go  to  the  bank  and  collect  it  for  them."  After  first 
looking  at  the  face  of  the  check  and  then  at  the  back  of  it,  the 
teller,  in  answer  to  the  question  of  the  messenger,  "  Is  that  good  ?" 
remarked  that  it  was  all  right,  and  immediately  paid  the  check, 
and  stamped  it  with  the  usual  words  indicating  payment  by  the 
bank.  But,  before  the  messenger  reached  the  defendants'  place  of 
business  with  the  money,  the  transaction  with  the  stranger  had 
been  concluded  and  he  had  left  the  defendants'  office  with  the  legal 
tender  notes  seyeral  minutes  before  the  messenger  rctuniod.  One 
of  the  clerks  of  the  defendants,  however,  followed  a  short  distance 
behind  the  stranger  for  a  block  or  two,  so  as  to  obserre  his  move- 
ments, until  the  latter  entered  a  cellar  on  Eeamy  street  and  was 
out  of  sight;  whereupon  the  clerk  returned  to  the  office,  and  on 
his  arrival  found  the  messenger  there  with  the  money  received  for 
the  check.  On  the  first  or  second  of  the  following  month  the 
plaintiffs  and  the  officers  of  the  bank  discovered  for  the  fiiist  tim« 
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that  the  check  issned  by  the  plaintifb  on  the  eleyonth  of  Febrnary, 
for  tliirty  dollars,  had  been  fraudulently  altered  by  changing  the 
date  from  the  eleventh  to  the  twelfth  of  February,  and  by  inserting 
in  the  body  of  it  the  name  of  the  defendants'  firm  as  payees,  and 
by  raising  the  amount  from  thirty  dollars  to  two  thousand  nine 
hundred  and  thirty-one  dollars  and  twenty-five  cents,  and  in  this 
altered  form  the  check  was  paid  by  the  defendants,  as  above  stated. 
On  the  same  day  on  which  the  fraud  was  discovered  the  plaintifb 
and  the  officers  of  the  bank  notified  the  defendants  of  it;  but  no 
formal  demand  was  made  upon  the  defendants  for  a  return  of  the 
money  until  the  ninth  of  March.  The  check  has  never  been 
returned  or  offered  to  be  returned  to  the  defendants;  but  immedi- 
ately on  the  discovery  of  the  fraud  the  plaintiffs  and  the  bank 
employed  detectives  to  search  for  the  person  who  delivered  the 
check  to  the  defendants;  but  they  were  unable  to  find  him,  and  he 
has  not  been  discovered. 

The  court  finds  that  the  defendants  received  the  check  in  good 
faith,  in  the  usual  course  of  business,  and  for  a  full  and  valuable 
consideration.  It  also  appears  from  the  findings  that  it  was  the 
custom  for  each  member  of  the  plaintiffs'  firm  to  draw  and  fill  up 
checks,  and  that  occasionally  the  body  of  the  check  was  filled  up 
by  a  book-keeper  or  clerk;  and  that  for  the  whole  period  during 
which  these  checks  were  being  drawn  and  paid  the  paying  teller  of 
the  bank  was  the  same  who  paid  the  check  in  question  in  this 
action.  It  further  appears  that  the  writing  in  the  altered  check, 
except  the  signature  of  the  drawers,  was  in  a  heavy  hand,  and 
unlike  in  appearance  any  of  the  genuine  checks  produced  at  the 
trial,  of  which  there  were  more  than  forty,  drawn  during  the  same 
month  in  which  the  altered  check  was  issued.  The  court  also  finds 
that  the  defendants  never  doubted  the  genuineness  of  the  check, 
but  wanted  it  cashed,  as  they  did  not  know  how  the  man  who  pre- 
sented it  came  by  it. 

A  stipulation  was  filed  in  the  cause  to  the  effect  that  in  order  to 
avoid  circuity  of  action  and  to  end  litigation  concerning  the  check 
and  its  payment,  the  court  might  determine  in  this  action  whether 
the  loss  should  fall  upon  the  plaintiffs,  the  defendants  or  the  bank, 
and  might  enter  the  appropriate  judgment  with  like  effect  as 
though  the  appropriate  action  had  been  brought.  On  these  facta 
the  court  entered  a  judgment  for  the  plaintiffs,  from  which  the 
defendants  have  appealed. 
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The  nil«  is  well  settled  that  the  drawee  of  a  pheck  is  bounds  at 
his  peril,  to  know  the  handwriting  of  the  drawer ;  and  if  he  pays  a 
check  to  which  the  signature  of  the  drawer  was  forged,  he  must 
suffer  the  loss,  as  between  himself  and  the  drawer,  or  an  innocent 
holder  to  whom  he  has  made  payment.  As  between  himself  and 
the  drawer,  he  undertakes  that  he  wiU  pay  no  checks,  except  such 
as  have  the  genuine  signature  of  the  drawer,  which  he  assumes  to 
know;  and  as  he  is  presumed  to  be  acquainted  with  the  signature, 
he  will  not  be  allowed  to  recover  the  money  back  from  an  innocent 
holder,  who  ia  not  presumed  to  have  such  knowledge.  But  there 
is  no  presumption  that  the  drawee  is  acquainted  with  the  hand- 
writing in  the  body  of  the  check,  inasmuch  as  checks  are  often 
filled  up  in  the  handwriting  of  i>ersons  other  than  the  drawer,  and 
with  which  the  drawee  is  not  presumed  to  be  familiar,  and  may  have 
had  no  opportunity  whateTer  to  become  acquainted.  If  the  rule 
were  otherwise,  the  drawee  could  never  safely  pay  a  check  filled  up 
in  a  handwriting  that  was  new  to  him,  until  he  had  first  satisfied 
himself  by  inquiry  from  the  drawer  whether  the  check  had  been 
properly  filled  up.  This  would  result  in  such  delay  and  inconve- 
nience as  greatly  to  interfere  with  commercial  transactions,  which 
are  so  largely  carried  on  by  means  of  cheeks.  The  rule  is,  there- 
fore, now  well  settled,  that  if  the  drawee,  in  good  faith  and  with' 
out  negligence,  pay  even  to  an  innocent  holder  a  check  which  has 
been  fraudulently  altered  in  amount,  after  it  left  the  hands  of  the 
drawer,  he  will  ordinarily  be  entitled  to  recover  back  from  the  per- 
son to  whom  it  was  paid  the  excess  over  the  true  amount  of  the 
check.  *'The  rule  requiring  the  bank  to  know  the  customer's 
handwriting  is  confined,  in  its  practical  effect,  to  requiring  a 
knowledge  of  his  signature.  Neither  law  nor  the  ordinary  course 
of  business  renders  it  a  matter  of  suspicion  that  the  body  of  the 
check  or  bill  is  not  written  in  the  drawer's  hand.  Nevertheless,  a 
false  or  fraudulent  alteration  in  a  material  point,  made  in  the  body 
of  the  check  or  bill,  renders  the  document  a  technical  forgery,  just 
as  much  as  the  simulating  of  the  signature  itself.  Knowledge  of 
the  drawer's  signature  is,  of  course,  no  possible  guide  for  the  de- 
tection of  this  description  of  forgery,  and  in  such  cases  a  modifi- 
cation of  the  general  rule,  that  pajrment  on  forged  paper  is  no  pay- 
ment, has  to  be  made  in  deference  to  the  sheer  necessities  ol 
j'lstice."    Morse  on  Banks  and  Banking,  300. 

In  the  Bank  of  Commerce  v.  Union  Banh^  3  N.  Y.  234,  RuGh 
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GLES,  J.  9  in  deliyering  the  opinion  of  the  court,  says :  ^^The  pay* 
ment  of  a  bill  of  exchange  by  the  drawee  is  ordinarily  an  admission 
of  the  drawer's  signature,  which  he  is  not  afterward,  in  a  contio- 
versy  between  himself  and  the  holder,  at  liberty  to  dispute.  *  *  * 
The  drawee  is  supposed  to  know  the  handwriting  of  the  drawer, 
who  is  usually  his  customer  or  correspondent.  As  between  him, 
therefore,  and  an  innocent  holder,  the  payer,  from  this  impubed 
negligence,  must  bear  the  loss.^'  In  support  of  this  proposition  he 
quotes  Price  y.  JVecU,  3  Bur.  1354;  Wilkinson  v.  Suteridge,  1  Strange, 
648,  and  Story  on  Bills,  §  ^2,  to  which  many  other  authorities 
might  be  added.  ^'  But,"  he  says,  "  it  is  plain  that  the  reason  on 
which  the  aboTe  rule  is  founded  does  not  apply  to  a  case  where  the 
forgery  is  not  in  counterfeiting  the  name  of  the  drawer,  \mt  in 
altering  the  body  of  the  bill.  There  is  no  ground  for  presuming 
the  body  of  the  bill  to  be  in  the  drawer's  handwriting,  or  in  any 
handwriting  known  to  the  acceptor.  ♦  ♦  ♦  No  case  goes  the 
length  of  saying  that  the  acceptor  is  presumed  to  know  the  hand- 
writing of  the  body  of  the  bill,  or  that  he  is  better  able  than  the  in- 
dorser  to  detect  an  alteration  in  it.  The  presumption  that  the  drawee 
is  acquainted  with  the  drawer's  signature,  or  able  to  ascertain  whether 
it  is  genuine,  is  reasonable.  In  most  cases  it  is  in  conformity  with 
the  fact.  But  to  require  the  drawee  to  know  the  handwriting  of  the 
residue  of  the  bill  is  unreasonable.  It  would,  in  most  cases,  be  requir- 
ing an  impossibility.  Such  a  rule  would  be  not  only  arbitrary  and 
rigorous,  but  unjust."  The  same  principle  is  recognized  in  National 
Park  Bank  v.  Ninth  National  Ba7ik,  65  Barb.  124,  in  which,  after 
conceding  that  the  drawee  of  a  check  is  bound,  at  his  peril,  to 
know  the  signature  of  the  drawer,  the  court  says  :  /'But  the  lia- 
bility extends  no  further ;  and  where  the  genuine  draft  has  been 
altered,  not  only  in  the  name  but  in  the  amount  to  be  payable,  I 
do  not  think  that  rule  should  hold  the  drawer  liable  for  any  more 
than  the  amount  of  the  original  draft,  and  for  the  balance  the 
plaintiff  should  recoyer.  *  *  *  i  think  the  rules,  as  heretofore 
settled,  yiz. :  that  the  drawee  is  bound  to  know  the  handwriting  of 
the  drawer,  and  is  liable  for  a  draft  which  he  pays,  although  forged, 
and  the  other,  that  where  the  body  of  the  draft  is  altered,  the 
drawee  may  recoyer  the  amount  from  the  person  receiying  it,  may 
be  applied  to  this  case,  and  should  lead  to  the  result  before  stated." 
The  same  case  was  taken  to  the  court  of  appeals,  and  is  reported 
in  46  N.  Y.  77 ;  7  Am.  Rep.  310.     In  that  court  the  judgment 
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was  reversed  on  the  ground  that  the  signature  of  the  drawer  was 
f orgedy  and  for  that  reason  the  drawee  was  not  entitled  to  recorer. 
But  there  is  nothing  in  the  opinion  of  the  conrt  in  conflict  with  the 
proposition  that  if  the  signature  of  the  drawer  had  been  genuine^ 
and  the  bill  had  been  altered  only  in  the  amount,  the  drawee  would 
have  been  entitled  to  recoyer.  There  is,  indeed,  little  or  no  conflict 
in  the  authorities  on  this  point,  and  the  rule,  that  the  drawee  is  not 
presumed  to  know  the  handwriting  in  the  body  of  a  bill  or  check, 
and  is  not  bound,  before  payment,  to  ascertain,  at  his  peril,  that 
the  amount  has  not  been  altered  in  the  body  of  the  bill,  is  founded 
on  principles  of  reason  and  justice,  and  ought  not  to  be  disturbed. 
There  may,  however,  be  exceptions  to  this  general  rule.  If  the 
alteration  be  made  in  such  manner  that  on  the  face  of  the  paper 
there  appears  enough  to  excite  a  reasonable  suspicion  of  fraud,  or 
if  the  drawee  has  information  which  would  lead  a  prudent  person 
to  suspect  that  the  bill  had  been  altered,  it  would,  doubtless,  be  his 
duty  to  decline  payment  until  the  doubt  was  removed. 

I  am,  therefore,  of  opinion,  that  if  there  were  no  such  suspicious 
circumstances  in  this  case,  and  if  the  bank  was  guilty  of  no  laches 
after  the  discovery  of  the  fraud,  it  is  entitled  to  recover. 

It  is  claimed,  however,  for  the  defendants,  that  the  handwriting 
in  the  body  of  the  check,  so  different  from  that  usually  found  in 
the  plaintiffs'  checks,  was  of  itself  sufBcient  to  excite  a  well- 
founded  suspicion  in  the  paying  teller  that  the  check  had  been  tam- 
pered with  ;  and  that,  when  there  was  superadded  to  this  the  infor- 
mation given  to  him  by  the  defendants'  messenger,  common  pru- 
dence  required  that  he  should  investigate  the  matter  before  payment. 
We  have  already  seen  that  the  fact  that  the  handwriting  in  the  body 
of  the  instrument  was  not  that  of  the  drawer  raised  no  presump- 
tion that  the  check  was  not  genuine.  The  findings  show  that 
checks  of  the  plaintiffs'  firm  were  filled  up,  sometimes  by  the  mem- 
ber of  the  firm  who  signed  the  firm  name  to  it,  and  at  other  times 
by  the  clerks  and  book-keepers ;  and  the  bank  teller  cannot  be  pre- 
sumed to  know  but  that  the  plaintiffs  had  employed  a  new  clerk  or 
book-keeper  who  had  filled  up  the  check.  But  aside  from  this  con- 
sideration, the  mere  fact  that  the  body  of  the  check  was  in  a  dif- 
ferent handwriting  from  that  usually  employed  was  not  of  itself 
sufBcient  to  raise  the  slightest  suspicion  of  fraud.  The  practice  is 
so  common  in  all  commercial  communities  of  causing  checks  of  the 
same  drawer  to  be  filled  up  in  different  handwritings,  that  it  is  not 
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»^  be  presumed  the  attention  of  the  drawee  will  be  particularly 
called  to  the  handwriting  in  the  body  of  the  paper.  It  is  the  sig- 
nature which  yerifies  the  instrument  and  not  the  writing  in  the 
body  of  it,  and  if  the  signature  be  genuine  and  the  writing  in  the 
body  of  the  paper  in  the  usual  form,  though  in  a  different  hand- 
writing from  that  usually  employed,  there  will  be  nothing  in  the 
latter  circumstance  to  excite  the  slightest  suspicion  of  fraud. 

Nor  was  there  any  thing  stated  by  the  messenger  to  the  teller 
which  could  justly  arouse  a  reasonable  doubt  in  respect  to  the 
genuineness  of  the  check.  The  only  fact  stated  by  him  was  that 
the  '^defendants  knew  the  house  of  plaintiffs  was  all  right,  but 
that  they  did  not  know  the  man  who  presented  it  (the  check),  who 
was  a  stranger,  and  they  asked  him  to  go  to  the  bank  and  collect 
it  for  them." 

The  only  fact  included  in  this  statement  was  that  the  man  who 
presented  the  check  was  a  stranger  to  the  defendants,  and  if  this 
of  itself  should  have  put  the  bank  upon  inquiry,  much  more  should 
it  have  had  that  effect  with  the  defendants  themselves,  who  were 
about  to  part  with  a  large  sum  of  money  to  the  stranger  on  the 
faith  of  this  check,  and  who  had  brought  it  to  them  payable  to 
their  order,  and  for  the  precise  sum  necessary  to  purchase  the  legal 
tender  notes.  There  was  certainly  more  to  excite  the  suspicion  of 
the  defendants  than  of  the  teller,  and  yet,  instead  of  sending  their 
messenger  to  the  plaintiffs  to  ascertain  if  the  check  was  genuine, 
and  how  it  came  into  the  stranger's  possession,  they  sent  him  to 
the  bank  with  no  other  instructions  than  to  collect  the  money. 
They  did  not  expect  the  teller  to  enlighten  them  as  to  the  stranger 
or  how  the  check  came  into  his  possession.  If  they  were  seeking 
information  on  that  point,  they  would  naturally  have  applied  to 
the  drawers  of  the  check,  and  not  to  the  officers  of  the  bank,  who 
could  not  be  supposed  to  have  any  information  on  the  subject.  If 
there  was  negligence  on  either  side,  it  was  on  the  part  of  the  defend- 
ants and  not  the  bank.  Commercial  and  Farmers^  National  Bank 
V.  First  National  Bank,  30  Md.  11. 

But  it  is  said  the  bank  was  guilty  of  laches,  after  the  discovery 
of  the  fraud,  in  not  promptly  demanding  payment  of  the  defend- 
ants, and  in  not  having  returned  or  offered  to  return  the  check. 
It  appears  from  the  findings  that  on  the  same  day  on  which  the 
traud  was  discovered,  the  defendants  were  notified  of  it,  but  a 
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formal  demand  of  pajrment  was  not  made  until  about  nine  days 
thereafter. 

It  is  clear  that  a  demand  was  not  necessary,  if  viewed  in  the 
tight  of  a  condition  precedent  merely.  If  necessary  at  all,  it  was 
only  on  the  ground  that  in  view  of  it  the  defendants  may  have  had 
an  additional  motive  for  greater  diligence  in  searching  for  the 
forger  and  seeking  restitution. 

During  the  nine  days  which  elapsed  after  the  discovery  of  the 
fraud,  and  before  payment  was  formally  demanded,  the  defendants 
may  possibly  have  omitted  all  effort  to  discover  the  person  from 
whom  they  received  the  check,  under  the  belief  that  the  plain  tiffti 
or  the  bank  had  concluded  to  submit  to  the  loss. 

If  the  omission  to  make  the  demand  promptly  is  entitled  to  any 
weight  (a  point  not  decided),  it  is  only  for  the  reason  that  the 
defendants  may  thereby  have  been  lulled  into  security,  and  have 
omitted  efforts  they  would  otherwise  have  made  to  procure  indem- 
nity. In  that  view,  the  failure  to  make  the  demand  may  possibly 
have  been  laches. 

But  I  deem  it  unnecessary  to  decide  the  point  in  this  case.  The 
failure  to  return,  or  offer  to  return,  the  altered  check  to  the 
defendants,  presents  a  question  of  more  difSculty.  In  the  case  of 
the  payment  of  counterfeit  bank  notes,  the  rule  appears  to  be  well 
settled  that,  in  order  to  recover  the  consideration  from  a  person 
who  innocently  paid  them  out,  the  holder  must  return  them 
promptly.  The  case  of  Gloucester  Bank  v.  Salem  Bank,  17  Mass. 
33,  was  an  action  of  that  character;  and  the  court  held  that  a  delay 
of  fifteen  days  in  returning  the  notes  was  fatal  to  the  action.  In 
delivering  tiie  opinion  of  the  court.  Chief  Justice  Parkeb  says: 
*^  The  true  rule  is,  that  the  party  receiving  such  notes  must  exam- 
ine them  as  soon  as  he  has  opportunity,  and  return  them  imme- 
diately. If  he  does  not,  he  is  negligent,  and  negligence  will  defeat 
his  right  of  action.  This  principle  will  apply  in  all  cases  where 
forged  notes  have  been  received.*' 

After  saying  that  the  delay  of  fifteen  days  was  too  great,  he  con- 
tinues: '^The  defendants  then  had  no  means  of  looking  up  those 
from  whom  they  had  received  the  notes;  and,  although  there  is  no 
evidence  in  the  case  from  which  it  can  be  ascertained  that  they 
oould  have  saved  themselves  if  they  had  received  earlier  notice,  the 
law  will  presume  that  a  change  of  circumstances  had  taken  place, 
which  would  justify  them  in  resisting  the  action.'' 
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The  same  rale  was  announced  by  the  supreme  court  of  the 
United  States,  in  the  case  of  the  Bank  of  the  United  States  v.  Bank 
9f  Georgia,  10  Wheat.  333.  This,  also,  was  an  action  to  recover 
the  consideration  paid  for  counterfeit  bank  notes,  which  were  not 
offered  to  be  returned  until  after  the  lapse  of  nineteen  days  from 
the  time  when  they  were  receiyed.  Mr.  Justice  Story,  in  deliver- 
ing the  opinion  of  the  court,  says:  "The  holder,  under  such  cir- 
cumstances, may  not  be  able  to  ascertain  from  whom  he  received 
them,  or  the  situation  of  the  other  parties  may  be  essentially 
changed.  Proof  of  actual  damage  may  not  always  be  within  his 
reach;  and,  therefore,  to  confine  the  remedy  to  cases  of  that  sort 
would  fall  far  short  of  the  actual  grievance.  I'he  law  will,  there- 
fore, presume  a  damage  actual  or  potential  sufficient  to  repel  any 
claim  against  the  holder.  Even  in  relation  to  forged  bills  of  third 
persons,  received  in  payment  of  a  debt,  there  has  been  a  qualifica- 
tion engrafted  on  the  general  doctrine:  that  the  notice  and  return 
must  be  within  a  reasonable  time;  and  any  neglect  will  absolve  the 
payer  from  responsibility."  In  Thomas  v.  Todd,  6  Hill,  341,  Mr. 
Justice  Bronson  says:  "  Although  the  bill  has  no  intrinsic  value,  it 
should  be  returned  to  the  debtor,  so  as  to  enable  him  to  trace  out 
and  fall  back  upon  the  person  from  whom  he  received  it.  And  for 
the  same  reason  the  bill  should  be  returned,  without  any  unneces- 
«ary  delay." 

These  cases,  it  is  true,  grew  out  of  the  payment  of  counterfeit 
bank  notes;  and  we  have  been  referred  to  no  case  adjudicating  the 
precise  point  involved  in  this  action,  nor  have  we  been  able  to  find 
one,  after  a  somewhat  diligent  examination  of  the  books.  In  the 
case  of  counterfeit  bank  notes,  the  person  who  receives  them  is  held 
to  great  diligence  not  only  in  returning  them  on  the  discovery  of  the 
forgery,  but  also  in  the  detection  of  the  fraud.  In  the  case  of  the 
Oloucester  Bank  v.  Salmfi  Bank,  supra,  the  court  held  that  the 
person  receiving  such  notes  ^'mtost  eocamine  tliem  as  sooii  as  he  hay 
opportunity,  and  return  them  immediately.  If  he  does  not  he  is 
negligent,  and  negligence  will  defeat  his  right  of  action." 

The  reason  assigned  for  the  strictness  of  the  rule  is,  that  delay 
in  returning  the  notes  would  render  it  more  difficult  to  trace  out 
the  person  from  whom  the  prior  holder  had  received  them,  and  to 
obtain  restitution  of  the  consideration  paid  for  them.  As  between 
two  innocent  persons,  neither  should  be  allowed  to  impair  or 
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jeopardize  the  rights  of  the  other  by  any  negligence  whatever,  and 
he  who  commits  the  negligence  should  suffer  the  loss. 

In  the  case  of  bank  notes,  a  greater  degree  of  diligence  in  detect- 
ing the  fraud  and  returning  the  notes  would  doubtless  be  exacted 
than  in  respect  to  forged  bills  of  third  persons  received  in  payment 
of  a  debt;  concerning  which,  as  we  have  seen.  Judge  Sxoby  said  in 
Bank  of  the  United  States  v.  Bank  of  Georgia,  supra,  that  **  the 
notice  and  return  must  be  within  a  reasonable  time;  and  any  neglect 
will  absolve  the  payer  from  responsibility."  In  general  it  is  more  or 
less  difficult  to  identify  a  particular  bank  bill  as  that  which  was 
received  from  a  particular  person;  and  in  a  majority  of  cases  it 
would  perhaps  be'  impossible  to  do  so  after  a  considerable  delay. 
For  this  reason  the  return  should  be  more  promptly  made  than  in 
the  case  of  a  forged  bill  of  a  third  person.  But  in  each  case  the 
person  from  whom  the  spurious  paper  was  received  is  entitled  to  the 
fullest  opportunity  to  obtain  indemnity,  if  he  can,  from  the  prior 
indorsers  or  guarantors,  if  there  be  any,  and  if  there  be  none,  then 
from  the  person  to  whom  he  paid  the  consideration.  If  there  be 
prior  indorsers  to  whom  he  may  look,  it  is  quite  obvious  that  his 
remedy  would  be  incomplete,  and  perhaps  ineffectual,  without  the 
possession  of  the  forged  paper.  There  may  have  been  several  prior 
indorsers,  and  each  in  turn  would  be  entitled  to  the  bill  in  order 
the  moi*e  effectually  to  assert  his  rights  against  those  who  preceded 
him.  But  if  there  were  no  prior  indorsers  his  remedy  against  the 
person  from  whom  he  received  the  forged  check  or  bill  is  plain.  If 
the  defendants  in  this  case  had  refunded  the  money  on  being  noti- 
fied of  the  forgery,  or  on  the  subsequent  demand  of  payment,  their 
right  to  proceed  against  the  stranger  from  whom  they  received  the 
check  would  have  been  unquestionable;  and  it  is  clear  that  they 
could  not  effectively  have  prosecuted  civil  proceedings  against  him 
without  the  possession  of  the  check.  It  may  possibly  be  that  he 
also  was  innocent  of  the  fraud  and  received  the  check  in  good  faith; 
in  which  event,  on  refunding  the  money  he  received,  he  would  be 
entitled  to  the  check  to  enable  him  to  assert  his  rights  against  the 
person  from  whom  he  received  it.  But  it  is  insisted  on  behalf  of 
the  plaintiffs:  First,  that  the  defendants  waived  a  return  of  the 
check;  and  second,  that  a  return  of  it  could  not  have  benefited 
them  inasmuch  as  the  person  from  whom  they  received  it  immedi- 
ately  disappeared,  and  cannot  now  be  found  after  diligent  search. 

On  the  first  point  it  is  sufficient  to  say  that  the  record  furnishes 
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no  eyidence  of  a  waiyer;  and  on  the  second  point  the  reply  may  be 
fonnd  in  the  langaage  of  Judge  Stobt,  already  quoted,  where  he 
says  '^  the  law  will  presume  a  damage  actual  or  potential,  sufficient 
to  repel  any  claim  against  the  holder; ''  or  in  the  words  of  Chief 
Justice  Pabkbb  in  Gloucester  Bank  v.  Salem  Bank,  "  the  law  will 
presume  that  a  change  of  circumstances  had  taken  place  which 
would  justify  them  in  resisting  the  action." 

I  am,  therefore,  of  opinion,  that  a  failure  to  return,  or  to  ofFer  to 
return,  the  check  to  the  defendants  is  a  valid  defense  to  the  action; 
and  on  this  ground  the  judgment  must  be  reyersed,  and  the  cause 
remanded  for  a  new  trial.  But  in  yiew  of  another  trial,  it  may  be 
proper  to  notice  the  proposition  urged  by  the  plaintiffs,  to  the  effect 
that  by  indorsing  the  check  the  defendants  guaranteed  that  it  was 
genuine  in  respect  to  the  amount  appearing  on  its  face.  There  is 
no  conflict  in  the  authorities  on  the  point,  that  the  holder  of  a  bank 
check,  who  accepts  payment,  thereby  undertakes  that  all  indorse- 
ments prior  to  his  own  are  genuine,  and  that  he  is  the  lawful  holder 
and  owner  of  it.  As  we  have  already  seen,  he  docs  not  undertake 
that  the  signature  of  the  drawer  is  genuine.  With  that  the  drawee 
is  presumed  to  be  acquainted,  and  is  bound,  at  his  peril,  to  know  it 
But  there  is  no  such  presumption  in  respect  to  the  signatures  of  the 
payee  and  indorsers,  all  of  whom  may  be  strangers  to  the  drawee, 
and  of  whose  handwriting  he  is  not  presumed  to  haye  any  knowl- 
edge. When,  therefore,  the  holder  presents  a  check  or  bill  for 
payment,  the  title  to  which  he  deriyes  through  prior  indorsements, 
he  undertakes  with  the  drawee  that  these  indorsements  are  genuine, 
and  that  he  has  a  yalid  title,  and,  consequently,  a  right  to  receive 
the  money.  If  it  afterward  transpires  that  one  or  more  of  the 
indorsements  are  forged,  the  drawee  will  be  entitled  to  recover  back 
the  money  from  the  person  to  whom  he  paid  it,  on  the  ground  that 
the  latter  had  no  title  to  the  bill  or  cheek,  and  the  payment  was, 
therefore,  made  without  consideration,  under  an  innocent  mistake. 
But  the  indorsement  of  the  holder  receiving  payment  can  have,  at 
most,  no  greater  legal  significance  than  this.  It  implies,  at  best, 
only  an  undertaking  that  he  has  a  valid  iitle  to  the  bill  or  check, 
and,  consequently,  a  right  to  receive  payment  —  an  implication 
which  the  law  raises  without  the  indorsement  But  the  indorse* 
ment  propria  vigore,  imposes  upon  him  no  other  or  greater  liability 
to  refund  money  paid  upon  an  altered  check  than  would  attach  to 
tim  without  the  indorsement.     In  other  words,  the  indorsement 
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does  not,  of  itself^  imporfc  an  undertaking  that  the  check  has  not 
been  altered;  and  in  proceedings  to  recover  back  the  amount  paiJ 
on  an  altered  check  the  indorsement  could  not  be  made  the  foun- 
dation of  the  action,  as  importing  a  promise  to  refund  the  money, 
in  case  it  should  afterward  appear  that  the  amount  in  the  body  of 
the  check  had  been  fraudulently  altered.  In  such  cases  the  right 
of  recovery  does  not  rest,  in  whole  or  in  part,  upon  the  indorse- 
ment, as  importing  such  a  promise,  but  upon  the  fact  that  the 
money  was  paid  by  the  drawee  without  consideration,  under  an 
innocent  mistake.  The  authorities  in  support  of  this  view  of  the 
question  are  numerous  and  uniform,  and  we  have  been  referred  to 
none  to  the  contrary. 

JudgmerU  reversed  and  cause  remanded  for  a  new  trials 


BuBKE,  appellant,  v.  Gassut. 

(tfCaL467.) 
Trademark — maker*  s  name  —  QeograpMcal  and  dewriptwe  words. 

Wolfe  had  for  a  long  time  made  and  sold  gin  labeled  "  Wolfe's  Aromatic  Schie- 
dam Schnapps."  Cassin  began  the  manufacture  of  gin,  which  he  bottled  in 
imitation  of  Wolfe's,  and  labeled  '*Van  Wolfs*'  or  "Von  Wolfs  Aro- 
matic  Schiedam  Schnapps."  Held,  that  Cassin  would  be  restrained  from 
using  any  colorable  imitation  of  Wolfe's  name,  or  bottles  or  labels,  bat  that 
neither  of  the  words  '*  Aromatic  Schiedam  Schnapps  "  was  entitled  to  pro- 
tection as  a  trade-mark.* 

Action  to  enjoin  the  use  of  a  trade-mark  brought  by  TJdolpho 
Wolfe  against  Francis  Cassin  and  P.  J.  Cassin.  Wolfe  died,  and 
his  executor,  David  Burke,  continued  the  action. 

A  preliminary  injunction  was  granted  on  the  complaint  when 
the  suit  was  commenced.  The  defendants  answered,  and  moved, 
on  the  answer  and  affidavits,  for  a  dissolution  of  the  injunction. 
The  motion  was  granted,  and  the  plaintiffs  appealed  from  the  order. 

The  other  facts  are  sufficiently  stated  in  the  opinion. 

*  See  Wjlfe  t.  Bamett,  ante^  111.    Under  what  ciroumstaDces  a  name  will  be  pn^ 
tected,  see  note  to  Meriden  Britania  Co.  v.  Parker^  12  Am.  Rep.  410.  —  Rep. 
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Cowles  £  Droton,  for  appellant. 
Pringle  <§  Pringle,  for  respondents. 

Rhodes,  J.  From  the  year  1848  to  the  time  of  the  commence" 
ment  of  these  actions  XJdolpho  Wolfe,  the  plaintiff 's  testator,  who 
has  died  since  the  commencement  of  these  actions,  has  been  engaged 
in  the  manufacture  of  gin  at  Schiedam,  in  Holland,  and  in  the 
importation  of  it  into  New  York,  and  in.  the  sale  of  it  in  different 
places  in  the  United  States.  The  gin  is  put  up  in  bottles  having 
labels  attached,  and  the  bottles  are  inclosed  in  wrappers  also  having 
labels  thereon,  and  are  packed  in  boxes,  upon  which  are  stamped 
certain  words  which  appear  on  the  labels.  Wolfe  claims  as  his 
trade-mark  the  words:  "Wolfe's  Aromatic  Schiedam  Schnapps." 
The  defendants  are  engaged  in  manufacturing  or  compounding  and 
offering  for  sale,  at  San  Francisco,  gin,  or  an  article  which  resem- 
bles gin,  but  which  is  inferior  in  quality  to  that  which  is  sold  by 
the  plaintiff;  and  the  labels  and  stamps  which  they  place  on  their 
bottles  and  the  wrappers  and  boxes  bear  a  striking  resemblance  to 
those  which  are  used  by  the  plaintiff.  The  labels  used  by  the 
defendants  in  one  of  the  actions  represent  the  commodity  to  which 
it  is  attached  as  "  Von  Wolfs  Aromatic  Schiedam  Schnapps;"  and 
those  which  are  used  by  the  defendants  in  the  other  action  repre- 
sent it  as  "  Van  Wolf's  Aromatic  Schiedam  Schnapps."  The  plain- 
tiff claims  that  the  use  of  those  words,  stamps,  and  labels  by  the 
defendants  is  a  violation  of  his  trade-mark. 

A  trade-mark  is  a  word,  symbol,  figure,  form  or  device,  or  a  com- 
bination thereof,  adopted  or  devised  and  used  by  a  manufacturer  or 
vendor  of  goods  to  designate  the  origin  or  ownership  of  his  goods, 
and  is  used  by  him  to  distinguish  his  goods  from  those  which  are 
manufactured  or  sold  by  others.  A  violation  of  a  trade-mark  con- 
sists in  the  adoption  or  colorable  imitation  thereof,  and  its  use  by 
the  wrong-doer  on  his  goods  in  such  manner  that  the  purchasers  of 
the  goods  of  the  wrong-doer  are  deceived,  or  liable  to  be  deceived, 
and  induced  to  believe  that  such  goods  were  manufactured  or  sold 
by  the  owner  of  the  trade-mark.  In  its  essence,  it  is  a  fsilse  repre- 
sentation in  respect  to  the  origin  or  ownership  of  the  goods  to  wliich 
the  false' or  simulated  trade-mark  is  attached.  There  is  but  little 
conflict  among  the  cases  in  regard  to  the  rules  of  law  governing  the 
acquisition  or  enjoyment  of  the  right  of  a  trade-mark,  or  those 
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applicable  to  controyersies  growing  out  of  the  yiolation  of  those 
rights;  bnt  the  principal  difficulties  arise  in  the  application  of  those 
roles  to  the  yaried  and  sometimes  complicated  facts  of  the  seyenJ 
oases.  One  of  those  rales  is  that  a  word,  figure,  etc.,  in  common 
use,  which  indicates  the  name,  nature,  kind,  quality,  or  character 
of  the  article,  cannot  be  appropriated  as  a  trade-mark;  and  eyen  a 
new  word,  which  is  devised  for  a  new  preparation,  compound,  or 
article,  will  not  be  protected  as  a  trade-mark,  as  is  held  by  many 
well-considered  cases;  but  there  are  others  which  lay  down  the  con- 
trary doctrine. 

The  name  which  the  plainti:ff  employs  to  designate  the  article 
which  he  sells  is  '*  Schiedam  Schnapps,"  or  "  Schnapps.'*  The  affi- 
davits used  on  the  hearing  of  the  motion  to  dissolve  the  injunction 
tend  to  show  that  the  word  *^  Schnapps  "  was  in  common  use  in  Hol- 
land, and  to  some  extent  in  the  United  States,  at  the  time  of  its 
adoption  by  the  plaintiff.  Its  primary  signification  probably  was 
"dram"  or  *' drink,"  but  it  had  long  been  used  to  designate  gin 
manufactured  at  Schiedam.  That  word,  therefore,  could  not  be 
appropriated  by  the  plaintiff  as  his  trade-mark.  Had  it  not  been 
used  in  New  York,  or  elsewhere  in  the  United  States,  as  the  name 
of  gin,  prior  to  its  adoption  by  the  plaintiff,  he  still  could  not  main* 
tain  his  claim  to  it.  Gould  he  secure  his  claim  to  the  word  on  the 
ground  that  it  was  not  in  use  in  the  United  States,  prior  to  the  time 
when  he  adopted  it,  the  law  for  the  protection  of  trade-marks  would 
be  shorn  of  most  of  its  strength,  for  on  the  same  principle  other 
persons  would  be  at  liberty  to  adopt  and  use  the  word  in  other 
cities,  States,  or  countries,  if  at  the  time  of  its  adoption  by  them  it 
was  not  in  use  in  such  cities,  States  or  countries.  The  mle  for  the 
exclusion  of  a  word  in  common  use  is  co-extensive  with  that  for  the 
protection  of  a  word  which  was  rightfully  adopted  as  a  trade-mark. 

Nor  can  the  word  "  Schiedam  "  be  adopted  as  a  part  of  the  plain- 
tiff's trade-mark.  It  is  claimed  as  indicating  origin  —  the  place  of 
manufacture  of  the  plaintiff's  gin;  but  the  evidence  shows  that 
there  are  other  manufactories  of  gin  at  that  city  besides  that  of  the 
plaintiff,  and  the  word  has  long  been  used  to  denote  quality  or 
kind.  A  party  would  not  be  entitled  to  be  protected  in  the  use  of 
the  word  **  Havana  "  as  a  trade-mark  for  his  segars,  even  as  against 
B  party  whose  segars  were  neither  manufactured  or  sold  at  Havana, 
for  that  word  is  used  as  descriptive  of  the  kind  or  quality  of  the 
legars. 
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The  word  ^'aromatic"  is  employed  as  expressiye  of  one  of  the 
qualities  of  the  plaintiff's  liquor,  and  therefore  cannot  be  claimed 
as  a  trade-mark. 

The  name  of  the  manufacturer  or  seller  of  goods  may,  of  course^ 
be  used  as  a  trade-mark,  and  the  adoption  of  the  same  name  as  a 
trade-mark  for  goods  of  the  same  kind  by  a  person  bearing  a  diffoi^ 
ent  name  is  without  justification  or  excuse,  and  presents  one  of  the 
clearest  cases  of  piracy  of  a  trade-mark.  The  name  of  the  plaintiff 
is  **  Wolfe,"  and  the  name,  as  printed  in  the  defendants'  labels,  is 
"Wolf,"  and  has  the  prefix  "Van"  or  "Von."  The  latter,  as  we 
understand  the  affidavits,  are  mere  prefixes,  and  have  no  greater 
significance  than  would  the  abbreviation  "  Mr."  in  the  same  posi« 
tion.  The  omission  of  the  final  letter  of  the  plaintiff's  name  does 
not  work  a  material  change  of  the  name.  A  slight  change  in  the 
name  is  an  artifice  often  resorted  to  by  those  who  offer  in  the  mar- 
kets their  goods  as  the  goods  manufactured  or  sold  by  another;  but 
the  cases  show  that  it  meets  with  no  favor  from  the  courts.  We 
are  clearly  of  the  opinion  that  "Van  Wolf"  or  "Von  Wolf"  are 
but  imitations  of  the  plaintiff's  name,  and  are  violations  of  his 
trade-mark. 

It  will  readily  be  seen  upon  a  comparison  of  the  labels  of  the 
plaintiff  with  those  of  the  defendants  that  they  are  in  many  respects 
different,  but  in  other  respects  there  is  a  marked  resemblance.  The 
similarity  could  not  have  been  accidental.  The  design  on  the  part 
of  the  defendants  to  imitate  the  plaintiff's  labels  is  unmistakable. 
The  labels  are  of  nearly  the  same  dimensions;  the  paper  and  ink 
are  respectively  of  the  same  colors.  The  prominent  words  in  each 
are  those  already  mentioned  in  discussing  the  questions  in  respect 
to  the  trade-mark  —  "  Aromatic  Schiedam  Schnapps  "  —  and  the 
general  appearance  of  the  defendants'  labels  is  such  that  a  large 
majority  of  persons  would  be  liable  to  mistake  them  for  the  plain- 
tiff's labels. 

In  Falkinburg  v.  Lucyy  35  Cal.  52,  it  is  ^id  that  a  label  is  not 
entitled  to  protection  as  a  trade-mark;  and  on  the  authority  of  that 
case,  as  we  understand  the  plaintiff's  counsel,  the  preliminary 
injunction  in  each  of  these  cases  was  dissolved.  A  label  is  not  a 
trade-mark,  as  recognized  at  common  law,  though  it  may  in  fact 
contain  no  words,  figures,  etc.,  except  those  which  constitute  the 
trade-mark.  A  person  may  adopt  a  label  of  given  materials,  size, 
color,  etc.,  and  may  attach  the  same  to  his  goods,  or  the  wrappers, 
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cases,  etc.,  in  which  they  are  packed,  although  another  person  has 
previously  adopted  a  label  of  tiie  same  materials,  dimensions  and 
color,  and  used  them  in  the  same  manner.  While  this  right  is 
conceded,  in  its  exercise  there  is  no  necessity  or  propriety  in  adopt- 
ing a  label  already  in  use  by  another.  But  labels,  like  trade-marks, 
may  be  adopted  and  used  by  a  manufacturer  or  seller  of  goods  to 
distinguish  his  goods  from  those  of  others;  and  when  another  per* 
son  uses  the  same  label  or  a  colorable  imitation  thereof,  it  produces 
the  same  result  as  would  a  copy  or  colorable  imitation  of  a 
trade-mark — that  is  to  say,  it  is  a  false  representation  that  the 
goods  to  which  it  is  attached  were  manufactured  or  sold  by  the 
person  whose  label  was  copied  or  imitated,  and  purchasers  are 
deceived  and  are  liable  to  be  defrauded.  On  principle,  a  person  is 
as  fully  entitled  to  be  protected  in  the  use  of  his  label  as  his  trade- 
mark, and  the  authorities  fully  sustain  this  position.  See  AmoS' 
keag  v.  Spear,  2  Sand.  S.  0.  699;  Stokes  v.  Landgraff,  17  Barb. 
608;  Feiridge  v.  Wells,  4  Abb.  Pr.  144;  Ooffeen  v.  Brunton,  4 
McLean,  616;  Williams  v.  Johnson,  2  Bos.  1;  Croft  v.  Day,  7 
Beav.  84;  Upton,  144.  The  decision  in  Falhinburg  v.  Lucy,  supra, 
is  that  an  entire  label  will  not  be  protected  at  common  law  as  a 
trade^mark;  but,  while  it  may  be  conceded  that  a  label  is  not, 
strictly  speaking,  a  trade-mark,  the  authorities,  in  our  opinion, 
leave  no  doubt  that  the  law  does  and  should  protect  a  party  against 
the  use  or  colorable  imitation  of  his  label  by  another.  The  imita- 
tion by  the  defendants  of  the  labels  attached  by  Wolfe  to  his  bottles 
and  the  wrappers,  and  of  the  stamp  upon  his  boxes  or  cases,  is 
very  apparent  and  well  calculated  to  deceive  purchasers;  and  the 
plaintiffs  are  entitled  to  an  injunction  to  protect  them  from  a  fur- 
ther violation  of  their  rights  in  those  respects. 

Order  in  each  case  dissolving  the  injunction  is  reversed,  and  the 
cause  remanded  with  directions  to  modify  the  injunction  so  as  to 
restrain  the  defendants  from  aflSxing,  stamping,  or  attaching,  or 
causing  to  be  affixed,  stamped  or  attached  to  or  upon  the  bottles, 
wrappers  or  boxes  in  which  is  contained  or  packed  the  spirituous 
liquor  manufactured,  compounded,  sold  or  offered  for  sale  by  them, 
the  name  or  word  ''  Wolfe,"  or  "  Wolf,"  or  "  Von  Wolf,"  or  "  Van 
Wolf,"  or  any  colorable  imitation  of  the  name  or  word  "Wolfe," 
or  the  labels  or  stamps  which  are  attached  to  or  stamped  on  the 
plaintiff's  bottles,  wrappers  or  boxes,  or  any  colorable  imitation  of 
them  or  either  of  them. 
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appellant 

BMp  and  Mpping — Uab&Uy  of  cwMfr  far  ecntraeU  of  matter, 

li  the  legifltered  ownor  of  a  Tessel  appoints  her  master,  with  an  agreement 
that  the  master  is  to  have  the  entire  control  of  the  Tessel,  and  yictoal  and 
man  her,  and  make  contracts  of  affreightment,  and  divide  the  gross  earnings 
with  the  owner,  the  owner  is  liable  on  contracts  of  affreightment  made  by 
the  master  with  shippers  who  have  no  notice  of  the  arrangement  between 
the  master  and  owner. 

AcTiOK  to  recover  damages  for  breach  of  a  contract  of  affreight- 
ment. The  plaintiff  recovered  judgment  in  the  court  below,  and 
defendant  appealed. 

McAllister  A  Bergin,  for  appellant. 

Botte  di  Wise,  for  respondent. 

Gbookbtt,  J.  The  defendant  being  the  owner  of  the  American 
Bohooner  Greenfield,  caused  her  to  be  duly  enrolled  at  the  port  of 
San  Francisco,  with  one  Enos  as  master.  Subsequently  he 
appointed  Horton  as  master  in  place  of  Enos ;  but  whether  the 
change  of  masters  was  reported  at  the  custom-house  and  noted  or 
recorded,  does  not  appear.  Some  time  after  Horton  took  com* 
mand  of  the  schooner  the  defendant  entered  into  an  agreement 
with  him  to  the  effect  that  Horton  was  to  have  the  entire  con- 
trol and  management  of  her ;  was  to  make  whatever  contracts  of 
affreightment  he  saw  fit ;  to  employ  her  in  any  business  he  desired, 
within  the  inland  waters  of  the  State ;  to  victual,  man,  and  navi- 
gate her  at  his  own  expense,  and  to  collect  all  her  earnings ;  and  to 
pay  to  the  defendant  one-third  of  her  gross  earnings,  at  the  end  of 
each  month,  or  as  often  as  a  settlement  was  had  between  them  — 
the  defendant  to  keep  the  schooner  seaworthy  and  in  repair.  Sub- 
sequently Horton  entered  into  an  agreement  with  one  Finney,  to 
the  effect  that  the  schooner  was  to  be  run  for  their  joint  benefit, 
under  the  contract  with  the  defendant,  and  thereafter  she  was  con- 
trolled and  managed  by  the  two  Jointly. 
V0L.XIII.  — 27 


210  OALIEORNIA, 


The  Oakland  Cotton  Mannfactnring  Go.  ▼.  Jennings. 

The  plaihtif!  contracted  with  Finney,  acting  on  behalf  of  him- 
self and  HortoB,  to  transport  certain  machinery,  on  the  schooner, 
from  San  Francisco  to  Olinton,  on  the  opposite  side  of  the  bay. 
Bnt  owing  to  negligent  stowage,  the  schooner  capsized  during  the 
voyage,  and  the  machinery  was  partially  lost,  and  the  remainder 
damaged.  The  action  is  to  recover  damages  for  a  breach  of  the 
coRtract  of  afiEreightment  On  these  facts,  the  defendant  insists 
that  he  is  not  liable,  for  the  reason  that  the  schooner  was  not  under 
his  control  or  management,  or  navigated  by  his  servant  or  agents, 
but  by  Horton  &  Finney,  under  the  contract,  they  having  the 
exclusive  control  and  possession  of  her,  with  a  right  to  make  such 
contracts  of  affreightment  as  they  saw  proper ;  that  Horton  was  in 
no  sense  the  agent  of  the  owner,  with  authority  to  bind  him  in 
maritime  contracts,  without  his  consent.  On  the  other  hand,  the 
plaintiff  claims  that,  by  the  maritime  law,  the  master  appointed  by 
the  owner  is  his  agent  to  make  contracts  of  affreightment,  and  that 
no  secret  agreement  between  the  master  and  owner,  of  which  the 
shipper  had  no  notice,  can  exempt  the  owner  from  liability. 

It  appears  to  be  well  settled,  that  if  a  vessel  be  chartered  in  the 
usual  manner,  either  for  a  particular  voj  age  or  for  a  period  of  time, 
the  charterer  having  the  authority  to  appoint  the  master,  and  un* 
dertaking  to  victual,  man,  and  navigate  her  at  his  own  expense,  he 
will  be  deemed  the  owner  ^ro  hoc  vice,  and  the  general  owner  will 
not  be  personally  liable  for  supplies,  or  under  contracts  of  affreight- 
ment This  proceeds  upon  the  ground,  that  as  the  charterer  ap- 
points the  master  and  has  the  exclusive  control  of  the  vessel,  the 
master  is  his  agent  and  not  the  agent  of  the  general  owner,  who 
does  not,  therefore,  hold  himself  out  to  the  world  as  the  principal 
for  whom  the  master  is  authorized  to  act  In  respect  to  a  contract 
of  affreightment,  the  general  owner  in  such  a  case  would  not  be 
liable,  for  the  further  reason  that,  inasmuch  as  the  vessel  was  not 
navigated  by  him,  or  at  his  expense,  or  by  his  agents  or  servants,  or 
for  his  benefit,  he  was  not  a  common  carrier,  and  was,  therefore, 
not  amenable  as  such.  I  do  not  understand  the  counsel  for  the 
plaintiff  to  controvert  these  propositions ;  but,  at  all  events,  they 
are  abundantly  supported  by  authority  in  this  country  and  in  Eng- 
land. It  is  equally  clear  that  if  the  owner  let  out  to  charter  the 
hold  of  the  vessel,  appointing  his  own  master,  and  sailing  her  at 
his  expense,  he  will  be  responsible  on  contracts  of  affreightment 
made  by  the  master  with  the  shippers,  having  no  notice  of  the 
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charter  party.  Sandemann  v.  Seurr,  L.  B.,  2  Q.  B.  86 ;  /n  r$ 
St.  Claud,  B.  &  La  B.  16.  In  the  first  of  these  cases,  Gock- 
BxrsLS,  0.  J.,  bases  his  conclusion  on  the  ground  '^that  the 
plaintifb  haying  deliyered  their  goods  to  be  carried,  in  ignor- 
ance of  the  yessel  being  chartered,  and  haying  dealt  with  the  mas- 
ter as  clothed  with  the  ordinary  authority  of  a  master,  to  receiye 
goods  and  giye  bills  of  lading  on  behalf  of  his  owners,  are  entitled 
to  look  to  the  owners  as  responsible  for  the  safe  carrying  of  the 
goods.  We  think  that  so  long  as  the  relation  of  owner  and  master 
oontinues,  the  latter  as  regards  parties  who  ship  goods  in  ignorance 
of  any  arrangement  whereby  the  authority  ordinarily  incidental  to 
that  relation  is  affected,  must  be  taken  to  haye  authority  to  bind 
his  owner  by  giying  bills  of  lading.  We  proceed  on  the  well-known 
principle  that  where  a  party  allows  another  to  appear  before  the 
world  as  his  agent  in  any  giyen  capacity,  he  must  be  liable  to  any 
party  who  contracts  with  such  apparent  agent  in  a  matter  within 
the  scope  of  such  agency.  The  master  of  a  yessel  has,  by  law, 
authority  to  sign  bills  of  lading  on  behalf  of  his  owners. 

''A  person  shipping  goods  onboard  of  a  yessel,  unaware  that 
the  yessel  has  been  chartered  to  another,  is  warranted  in  assuming 
that  the  master  is  acting  by  yirtue  of  his  ordinary  authority,  and 
therefore  acting  for  his  owner  in  signing  bills  of  lading.  It  may 
be  that  as  between  the  owner,  the  master  and  the  charterer,  the 
authority  of  the  master  is  to  sign  bills  of  lading  on  behalf  of  the 
charterer  only,  and  not  of  the  owner.  But  in  our  judgment  this 
altered  state  of  the  master's  authority  will  not  affect  the  liability 
of  the  owner,  whose  servant  the  master  still  remains,  clothed  with 
a  character  to  which  the  authority  to  bind  his  owners  by  signing 
bills  of  lading  attaches  by  virtue  of  his  office.  We  think  that 
until  the  fact  that  the  master's  authority  has  been  put  an  end  to  is 
brought  to  the  knowledge  of  a  shipper  of  goods,  the  latter  has  a 
right  to  look  to  the  owner  as  the  principal  with  whom  his  contract 
has  been  made.'' 

This  reasoning  commends  itself  strongly  to  our  judgment,  and 
appears  to  be  unanswerable.  In  the  case  at  bar,  the  master  was 
appointed  by  the  defendant,  who  was  the  registered  owner ;  and 
whatever  may  have  been  the  secret  understanding  between  them  in 
respect  to  the  management,  employment  and  sailing  of  the  vessel, 
or  the  appropriation  of  the  earnings,  persons  dealing  with  the  mas- 
ter in  ignorance  of  this  understanding,  were  warranted,  in  the 
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language  of  Ohief  Justice  Gockbubk,  **  in  asstiming  that  the  ma0» 
ter  was  acting  by  yirtae  of  his  ordinary  authority  and  thereforo 
acting  for  his  owners  in  signing  bills  of  lading."  When  Horton 
was  ^>pointed  and  entered  upon  his  duties  as  master^  the  law  con- 
ferred upon  him  authoriiy  to  bind  the  owner  in  contracts  of 
affreightment.  By  the  act  of  appointing  him,  the  defendant  noti- 
fied the  public  that  Horton  was  his  agent  for  this  purpose.  After 
thus  openly  proclaiming  the  agency,  he  is  not  at  liberty  secretly  to 
revoke  it  while  it  ostensibly  continues,  in  so  far  as  persons  are 
affected  by  it  who  dealt  with  the  master  within  the  scope  of  the 
agency  in  ignorance  of  the  revocation.  It  is  a  familiar  principle 
governing  all  agencies  that  so  long  as  the  principal  permits  the 
agency  ostensibly  to  continue,  even  though  it  has  been  secretly 
revoked,  the  principal  is  bound  by  the  acts  of  his  apparent  agent 
within  the  scope  of  the  agency,  in  respect  to  persons  dealing  with 
the  agent  without  notice  of  the  revocation.  In  Story's  Agency, 
section  470,  it  is  said  that  "  the  revocation,  as  between  the  princi- 
pal and  agent,  takes  effect  from  the  time  when  the  revocation  is 
made  known  to  the  agent,  and  as  to  third  parties,  when  it  is  made 
known  to  them  and  not  before.  Until,  therefore,  the  revocation  is 
00  made  known  it  is  inoperative.  If  known  to  the  agent,  as  against 
his  principal,  his  rights  are  gone,  but  as  to  third  persons  who  are 
ignorant  of  the  revocation,  his  acts  bind  both  himself  and  his 
principal.'*  It  must  be  conceded,  I  think,  on  all  sides,  that  by 
appointing  the  master,  the  owner,  by  a  notorious  act,  constitutes 
him  his  agent  to  enter  into  contracts  of  affreightment,  and  if  he 
can  secretly  revoke  the  agency,  so  as  to  affect  third  persons  who  are 
ignorant  of  the  revocation,  without  revoking  the  appointment  of 
the  master,  it  must  be  because  agencies  of  this  description  stand 
upon  a  different  footing  from  other  agencies  and  are  excepted  from 
the  operation  of  the  general  rule.  But  there  is  no  sound  reason 
for  the  exception.  On  the  contrary,  considerations  of  public  policy 
and  fair  dealing  appear  to  me  to  require  a  strict  application  of  the 
rule  to  this  class  of  agencies.  Otherwise  the  general  owner  who 
appoints  the  master  and  permits  him,  under  the  appointment,  to 
continue  in  command  of  the  vessel,  thereby  inviting  the  public  to 
deal  with  him  as  the  agent  of  the  owner,  may  wholly  escape  respon* 
sibility  for  the  acts  of  his  ostensible  and  accredited  agent  by  enter- 
ing into  a  secret  agreement  with  the  master,  of  the  terms  of  which 
the  public  are  not  informed.    If  he  could  thus  escape  responsibility 
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it  wonld  impoee  npon  sliipperB  the  neceesity  of  inqoiringy  «t  thair 
perils  not  only  who  was  the  owner,  and  by  whom  the  master  wm 
appointed,  but  also  what  secret  understanding  or  agreement  existed 
between  them  in  respect  to  t}ie  management  and  sailing  of  the  Tes> 
seL  In  my  opinion  the  interests  of  commerce  denumd  that  this 
onerous  duty  should  not  be  imposed  upon  shippers,  and  that  the 
owners  of  yessels  navigated  by  masters  appointed  by  them  skouli 
be  subject  to  the  responsibilities  which  usually  pertain  to  the  sdik 
tion  of  owner  and  master  in  dealing  with  those  who  are  ignorant 
that  those  relations  are  different  from  what  they  prima  fade  aia 
I  am  aware  that  there  is  apparently  a  considerable  conflict  in  tlit 
authorities  on  this  point,  but,  in  my  opinion,  those  which  hold  the 
▼iews  aboTe  stated  are  supported  by  the  better  reasoning. 


Judgment  affirrMd. 


OaBUSK,  appellant,  v.  Ooirvam. 

(MOaLMO.) 

Swrfao^  wU&r — ir^erior  heritor  eannot  obetruei — 

Defendant,  owning  lands  adjoining  and  below  unoccupied  public  lands  of  the 
United  States,  built  an  embankment  along  bis  lands  to  obstract  the  flow  of 
the  snrface  water  from  the  adjoining  lands.  Plaintiff  afterwaad  pnrehased 
•aid  public  lands,  and  brought  this  action  to  reeorer  for  damages  done  to 
his  land  and  crops  bj  means  of  said  embankment.  Z2WJ,  (1)  that  plaintiff  had  a 
natural  easement  to  have  the  surface  water  from  his  lands  flow  off  upon  the 
lands  below,  and  that  defendant  was  liable  for  injuries  occasioned  by  obstruct- 
ing such  flow ;  (2)  that  defendant  could  gain  no  prescriptive  right  against  the 
United  States,  and  that,  therefore,  the  plaintiff  was  not  prejudiced  b^  the 
fkct  that  the  embankment  waa  built  before  he  porehaaed  the  land. 

Action  for  damages.    The  opinion  states  the  facts.    The  detandr 
ant  recoyered  judgment  below,  and  plaintiff  appealed* 

Frost  A  Bush  and  Cailin  it  McFarland,  for  appellant 

J.  O.  BaU  and  Armstrong  <£  Hinkson,  for  respondent 

Beloheb,  J.    The  plaintiff  was  the  owner  of  a  farm  adjoining 
and  lying  directly  north  of  a  farm  owned  by  the  defendant.     A 
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portion  of  the  defendant's  land  was  lower  than  the  land  of  the 
plaintifE,  and  had  extending  through  it  a  natural  depression.  There 
was  no  stream  or  water-course  upon  the  plaintiffs  land ;  but  the 
surface  water,  falling  upon  it  in  times  of  heayy  rains,  and  flowing 
upon  it  from  other  adjoining  and  stiU  higher  lands,  was  accus* 
tomed,  before  the  flow  was  obstructed  by  the  defendant,  to  pass  of! 
through  the  depression  named,  over  the  land  of  the  defendant,  into 
a  large  natural  water-course  known  as  WiUow  Slough. 

In  1863,  and  while  the  plaintiff's  land  was  unoccupied  public 
land  of  the  United  States,  the  defendant  built,  along  the  north  line 
of  his  land,  a  ditch  fence  for  the  protection  of  his  land  and  grow- 
ing crops.  This  ditch  fence  consisted  of  a  ditch  and  embankment, 
with  some  rails  or  boards  on  top  of  the  embankment,  and  was  suf- 
ficient to  partially  obstruct  the  water  which  fell  or  collected  upon 
the  plaintiff's  land,  from  flowing  over  the  land  of  the  defendant  as 
it  had  been  before  that  time  accustomed  to  do.  In  1869  the  de- 
fendant strengthened  and  enlarged  the  embankment  so  as  to  form 
a  more  complete  barrier  to  the  passage  of  the  water  referred  to. 
In  December,  1871,  very  heayy  and  copious  rains  fell,  and  a  large 
quantity  of  water  therefrom  collected  upon  the  land  of  the  plaintiff, 
but  its  passage  off  from  the  land  was  obstructed  by  the  embankment 
erected  by  the  defendant,  and  thereby  a  large  part  of  the  plaintiff's 
land  was  inundated  and  his  growing  crop  of  wheat  injured  to  the 
amount  of  $500. 

This  action  was  brought  to  recoyer  for  this  injury;  but  the  court 
below,  being  of  the  opinion  that  the  defendant  might  lawfully  pro- 
tect his  land  by  an  embankment  or  other  means,  against  the  surface 
water  flowing  from  the  land  of  the  plaintiff,  and  that  the  injury 
was  therefore  damnum  absque  injuria,  rendered  judgment  for  the 
defendant. 

The  question  presented  for  decision  is  important,  and  not  free 
from  difficulty.  In  Massachusetts  the  courts  have  steadily  adhered 
to  the  rule  followed  by  the  court  below.  In  that  State  it  is  said 
that  'Hhe  obstruction  of  surface  water,  or  an  alteration  in  the 
flow  of  it,  affords  no  cause  of  action  in  behalf  of  a  person  who 
may  suffer  loss  or  detriment  therefrom  against  one  who  does  no  act 
inconsistent  with  the  due  exercise  of  dominion  over  his  own  soiL** 
Oannon  y.  Horgadon,  10  Allen,  110 ;  Parka  v.  NewJmryporty  10 
Graff,  28 ;  Ashley  y.  Wolcott,  11  Oush.  192. 

The  rule  has  not,  however,  been  generally  followed  in  the  othei 
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States,  except  in  bo  far  as  it  applies  to  town  or  city  lots.  Mar^ 
tin  T.  Riddle,  26  Penn.  St  415 ;  Rauffman  t.  Oriesemer,  26  i<L 
407 ;  Martin  y.  Jett,  12  La.  602 ;  Lattimore  y.  Davis,  14  id.  161 ; 
Ihkthousaye  y.  Judice,  13  La.  An.  587 ;  Buthr  y.  Peek,  16  Ohio 
St  834 ;  Laumier  y.  Francis,  23  Mo.  181 ;  Beard  y.  Murphy,  37 
Vt  St  99  ;  OiUham  y.  Madison  R.  R.  Co.,  49  IlL  484;  Gortnley  y. 
Sanford,  52  id.  158 ;  BiOows  y.  SacJeeU,  15  Barb.  102. 

The  preyailing  doctrine  appears  to  be  that  when  two  fields  are 
adjacent  and  one  is  lower  than  the  other,  the  owner  of  the  npper 
field  has  a  natural  easement  to  haye  the  water  that  falls  upon 
his  land  flow  ofF  from  the  same  upon  the  field  below,  which  is 
charged  with  a  corresponding  seryitnde. 

In  Martin  y.  Riddle,  the  court  said :  ''When  two  fields  adjoin 
and  one  is  lower  than  the  other,  the  lower  must  necessarily  be  sub- 
ject to  all  the  natural  fiow  of  water  from  the  upper  one.  The 
inconyenience  arises  from  its  position,  and  is  usually  more  than 
compensated  by  other  circumstances.  Hence  the  owner  of  the 
lower  ground  has  no  right  to  erect  embankments  whereby  the 
natural  fiow  of  the  water  from  the  upper  ground  shall  be  stopped ; 
nor  has  the  owner  of  the  upper  ground  a  right  to  make  any  exca- 
vations or  drains  by  which  the  fiow  of  water  is  diverted  from  its 
natural  channel  and  a  new  channel  made  on  the  lower  ground ; 
nor  can  he  collect  into  one  channel  waters  usually  fiowing  off  into 
his  neighbors'  fields  by  several  channels,  and  thus  increase  the  rush 
upon  the  lower  fields.'' 

In  OiUham  y.  The  Madison  County  R.  R.  Co.,  the  supreme  court 
of  Illinois  said  that  the  doctrine  of  Martin  y.  Riddle  was  the 
doctrine  of  the  civil  law,  and  has  found  fayor  in  almost  all  the 
common-law  courts  of  this  country  and  of  England. 

In  Butler  v.  Peck,  the  supreme  court  of  Ohio  said :  "  The  prin- 
ciple seems  to  be  established  and  indisputable  that  when  two  par- 
cels of  land  belonging  to  different  owners  lie  adjacent  to  each  other, 
and  one  parcel  lies  lower  than  the  other,  the  lower  one  owes  a  servi- 
tude to  the  upper  to  receiye  the  water  which  naturally  runs  from 
it,  provided  the  industry  of  man  has  not  been  used  to  create  the 
servitude  ;  or  in  other  words,  more  familiar  to  students  of  the  com- 
mon law,  the  owner  of  the  upper  parcel  of  land  has  a  natural  ease- 
men!;  in  the  lower  parcel  to  the  extent  of  the  natural  fiow  of  water 
from  the  upper  parcel  to  and  upon  the  lower." 

As  the  result  of  the  cases  upon  the  subject,  Mr.  Washburn,  in 
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his  excellent  work  on  Easements  and  Sertitlides^  states  the  role 
thus  :  ''It  may  be  stated  as  a  general  principle  that  when  the  situa- 
tion of  two  adjoining  fields  is  such  that  the  water  falling  or  col- 
lected by  melting  snows  and  the  like  upon  one  naturally  descends 
npon  the  other^  it  mast  be  suffered  by  the  lower  one  to  be  dis- 
charged upon  his  land,  if  desired  by  the  owner  of  the  upper  field. 
But  the  latter  cannot,  by  artificial  trenches  or  otherwise,  cause  the 
natural  mode  of  its  being  discharged  to  be  changed,  to  the  injury 
of  the  lower  field,  as  by  conducting  it  by  new  channels  in  unusual 
quantities  on  the  particular  parts  of  the  lower  field."  (2d  ed.,  p. 
427.) 

Substantially  the  same  question  was  before  this  court,  in  Oastro 
y.  Bailey,  decided  at  the  October  term,  1869  (not  reported),  and 
the  judgment,  which  was  for  the  plaintiff  in  the  court  below,  was 
aflSrmed  here. 

We  are  satisfied  that  the  rule  generally  prevailing  in  this  coun- 
try is  the  better  rule,  and  that  it,  and  not  the  rule  which  obtains 
in  Massachusetts,  should  haye  been  followed  by  the  court  below. 

But  it  is  said  by  counsel  for  respondent  that  the  answer  alleged 
that  the  plaintiff,  by  means,  of  ditches  constructed  by  him,  had 
concentrated  the  water  upon  his  own  land,  and  carried  the  same 
by  new  channels  upon  the  defendant's  land ;  that  in  support  of  the 
judgment  these  facts  will  be  presumed  to  hare  been  found  in  fayor 
of  the  defendant,  and  the  plaintiff,  therefore,  was  not  entitled  to 
recoyer.  The  obyious  answer  to  this  position  is  that  the  court 
negatiyed  this  allegation  of  the  answer  by  finding  that  there  was 
no  water-course  or  stream  upon  the  plaintiff's  land,  but  that  all 
the  water  falling  thereon  was  accustomed  to  descend  upon  the 
land  of  the  defendant  by  reason  of  the  natural  depression  of  the 
soiL 

It  is  further  urged  that  the  plaintiff  ought  not  to  be  permitted 
to  recover,  because  the  defendant  constructed  his  embankment 
before  the  plaintiff  purchased  his  land  of  the  goyemment,  or  had 
settled  thereon. 

The  argument  is  not  sound.  While  the  upper  portion  belonged 
to  the  government  the  defendant  could  gain  no  prescriptive  right 
to  obstruct  the  natural  flow  of  the  water  therefrom.  When  the 
plaintiff  purchased  he  acquired  all  the  rights  which  the  govern* 
ment  had  in  the  land  at  the  time  of  its  sale ;  one  of  these  rights, 
IS  we  have  seen,  was  the  right  to  have  all  surface  water  collected 
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apon  it  flow  off  freely  and  without  obstmction  upon  adjoining 
lower  landfl. 

The  point  is  made  that  the  "  additional  findings  made  at  request 
of  plaintiff/'  cannot  be  considered ;  but  we  think  it  not  well  taken. 
The  ease  was  tried  and  submitted  to  the  court,  and  afterward,  ii: 
vacation,  the  findings  and  judgment  were  filed  with  the  clerk.  Ten 
days  subsequently  the  '' additional  findings"  were  filed.  The 
itatute  authorized  exceptions  for  defective  or  insufficient  findings, 
and  we  must  presume  such  exceptions  were  filed  and  served.  It  is 
settled  that  when  a  cause  is  submitted  in  term,  the  findings  and 
judgment  may  be  filed  in  vacation.  And  when  additional  findings 
are  called  for  they  may  be  and  ordinarily  must  be  filed  subsequent 
to  the  entry  of  judment 

The  judgment  is  reversed  and  cause  remanded,  with  directione 
to  the  court  below  to  enter  judgment  for  the  plaintiff  upon  the 
llndingB. 


EiKa,  appellant,  y.  Hakbt* 

(4«CaLM0.) 

Boidence,  toajoar  of  objection  to. 

If  one  party  offers  himself  as  a  witness,  and  the  other  objects  because  the 
»  ot^ootor  is  the  representatiye  of  a  deceased  person,  and  the  coart  decides  to 

take  the  evidence  with  leave  to  the  other  part7  to  moye  to  strike  it  out,  the 

motion  to  strike  oat  must  be  made  when  the  direct  examination  is  closed. 

Bj  cross-examining  the  witness  generallj,  the  other  partj  waives  the  motion 

to  strike  out. 

The  action  was  ejectment,  in  which  plaintiff  had  judgment.  A 
new  trial  was  granted  on  the  application  of  the  defendants,  and 
the  plaintiff  appealed  from  the  order. 

The  other  facts  are  stated  in  the  opinion. 

Orane  A  Boydy  McOuUough  S  Boyd,  and  E.  A.  Lawrence,  for 

appellant.    By  waiting  to  make  the  motion  to  strike  out  King's 

tesitdmony  until  after  all  the  evidence  was  in,  the  defendants  waived 

their  right  to  have  the  testimony  excluded.     Turner  v.  Thiolumne 

Vol.  XIII.  —  28 
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Water  Co.y  25  Oal.  897 ;  Sharp  v.  Lumley,  84  id.  612 ;  Ward  v.  WhU- 
n&y,  8  Sandf.  899 ;  Onondaga  Ins.  Co.  y.  Minard,  2  N.  Y.  98 ;  Iteea  t. 
Livingston,  41  Penn.  St  118 ;  Hatt  y.  Earnest,  86  Barb.  585 ;  Lau- 
rent y.  Vaughn,  80  Yt  90 ;  1  GreenL  Ey.,  §  421 ;  Jfoorhouse  Y.  De 
Passou,  19  Yesey,  Jr.^  482 ;  Harrison  y.  Oourtauld,  1  Bnssell  & 
Mylne,  428. 

William  M.  Pierson  and  William  H.  Patterson,  for  respondenta. 

Bbloheb,  J.  The  defendant  Louderback  claimed  title  to  the 
premises  in  controversy,  through  a  deed  made  to  him  by  one  Jndson 
Baldwin,  who,  it  was  admitted,  died  July  19,  1868. 

Upon  the  trial,  the  plaintiff  King  was  called  as  a  witness  in  his 
own  behalf,  and,  haying  stated  that  he  first  became  interested  in 
the  properly  in  December,  1857,  was  asked  whom  he  found  on  the 
property  in  possession  at  that  time,  if  any  one.  Counsel  for 
defendants  then  ''  objected  to  any  testimony  from  Mr.  King  as  to 
any  transaction  that  occurred  previous  to  1868,  on  the  ground  that 
the  defendant  Louderback  is  the  representative  of  a  deceased  per- 
son, one  Judson  Baldwin,  who  died  in  1868,  which  fact  he  offered 
to  prove,  he  being  the  person  from  whom  defendants  claim.'' 

The  court  replied  :  '^  We  will  take  the  evidence  now  and  the 
defendant  may  move  to  strike  it  out."  No  exception  was  taken  to 
this  ruling,  and  the  witness  then  testified,  without  further  objec- 
tion, to  transactions  occurring  both  before  and  after  1868.  At  the 
close  of  his  examination-in-chief  no  motion  was  made  to  strike  out 
any  portion  of  his  testimony,  but  counsel  proceeded  to  cross-exam- 
ine the  witness  at  length.  When  the  testimony  was  all  in  on  both 
sides,  and  the  trial,  which  was  protracted,  was  about  to  be  con- 
cluded, counsel  for  defendants  moved  the  court  **  to  strike  out  all 
the  evidence  of  plaintiff  King,  as  to  facts  that  transpired  previous 
to  the  19th  of  July,  1868,"  and  the  motion  was  denied.  Judg- 
ment having  then  passed  in  favor  of  the  plaintiff,  the  court  below 
granted  a  new  trial,  upon  the  ground  *^  that  an  error  in  law  was 
committed  at  the  trial  by  admitting  James  L.  King,  the  plaintiff, 
while  testifying  as  a  witness  in  his  own  behalf  in  said  case,  to  tes- 
tify to  the  declarations  and  admissions  of  Judson  Baldwin,  deceased, 
in  opposition  to  the  objection  and  exception  of  defendants'  counsel, 
said  testimony  being  of  facts  occurring  prior  to  the  decease  of  said 
Judson  Baldwin,  and  the  defendant  being  a  representative  of  said 
Judson." 
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The  correctness  of  this  order  is  called  in  question  by  the  appeaL 

It  was  held  in  Davis  v.  Davis,  26  GaL  23,  that  one  of  the  parties 
in  an  action  to  recoyer  the  possession  of  land  cannot  make  himself 
a  witness  in  his  own  behalf  on  the  trial  of  the  action  for  the  pur* 
pose  of  defeating  the  title  of  the  adverse  party  to  the  land  in  dis- 
pute, if  the  adverse  party  is  the  grantee  of  a  person  no  longer  living, 
and  the  facts  he  offers  himself  to  prove  transpired  before  the  death 
of  his  grantor. 

Under  this  ruling  King  was  an  incompetent  witness  to  testify  to 
facts  transpiring  before  the  death  of  Baldwin,  though  the  facts 
themselves  were  competent  and  relevant  testimony.  His  disquali- 
fication was  not  unlike  the  disqualification  of  an  interested  witness 
under  the  old  rules ;  but  under  those  rules  it  was  necessary  to  make 
the  objection  to  the  competency  of  the  witness  as  soon  as  an  oppor- 
tunity to  do  so  was  presented.  If  the  interest  of  the  witness 
appeared  during  his  examination-in-chief,  it  was  too  late  to  take 
the  objection  after  going  into  a  cross-examination  upon  other  mat- 
ters. One  had  the  election  to  admit  an  interested  person  to  testify 
against  him  or  not,  and  failing  to  take  the  objection  at  the  proper 
time,  he  was  presumed  to  have  waived  it  forever.  1  Oreenleaf  on 
Ev.,  §  421. 

In  Brooks  v.  Crosby,  22  Oal.  42,  a  witness  was  called  by  the 
plaintiff,  and  during  his  examination-in-chief  it  appeared  that  he 
was  interested  in  the  action,  but  the  defendants  cross-examined  him 
at  length  on  other  matters,  and  then  moved  to  strike  out  his  evi- 
dence on  the  ground  of  his  interest.  This  motion  was  denied,  and 
when  the  case  was  brought  here  it  was  said  :  ''There  is  nothing  in 
the  point  that  the  court  erred  in  refusing  to  strike  out  the  testi- 
mony of  the  witness  Shear.  His  interest,  if  he  had  any,  appeared 
during  his  direct  examination,  and  the  motion  to  strike  out  was 
not  made  until  the  defendants  had  cross-examined  him.  Of  course, 
it  was  made  too  late,  as  the  defendants  could  not,  knowing  the 
interest  of  the  witness,  take  their  chances  of  a  cross-examination, 
and  subsequently  avail  themselves  of  the  objection  to  get  rid  of  the 
evidence.  *' 

In  Minnesota  there  is  a  statute  under  which  a  party  to  a  contract 
is  not  permitted  to  testify  when  the  other  party  is  dead.  But  in 
Levering  v.  Langley,  8  Min.  107,  the  supreme  court  of  that  Stat€ 
said :  "  The  defendant,  Langley,  was  called  and,  under  an  objection 
from  the  plaintiff's  counsel  that  the  testimony  was  incompetent, 
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irreleTant  and  immaterial,  which  was  overmled,  testified  substan- 
tially to  such  an  agreement  between  the  parties  at  the  time  of  the 
execution  of  *  the  assignment  of  the  lease.  After  this  eridenc?  had 
been  thus  elicitody  the  counsel  for  the  plaintiff  interposed  the 
further  objection  to  evidence  of  this  agreement  that  Bandall  was 
now  dead.  The  referee  overruled  the  objection  as  having  been  made 
too  late.  In  this  decision,  we  think,  he  was  clearly  right  The 
plaintiff's  counsel  could  waive  his  right  to  object  to  the  evidence  of 
his  adversary,  on  the  ground  of  the  decease  of  the  plaintiff's  assignor, 
and  we  think  he  did  so  by  delaying  to  assert  it  until  after  the  wit- 
ness had  been  allowed  to  testify,  and  more  particularly  so  as  he 
made  objections  specifically  upon  other  grounds,  which  were  directed 
to  the  admissibility  of  the  testimony  offered,  and  not  to  the  compe- 
tency of  the  witness  by  whom  it  was  sought  to  be  proved." 

We  think  the  motion  to  strike  out  in  this  case  was  made  too  late. 
It  should  have  been  made  as  soon  as  the  direct  examination  was 
closed.  By  cross-examining  the  witness  generally  the  defendants 
waived  the  objection,  and  the  court  properly  overruled  their  mo- 
tion. 

There  is  nothing  in  the  other  specifications  on  which  the  motion 
for  a  new  trial  was  made.  It  results  that  the  order  granting  a  new 
trial  must  be  reversed,  and  it  is  so  ordered. 

RemUtUur  farthtoUh. 


BuGEXALL,  appellant,  v.  Stoby. 

(tfCU.580.) 

BaifmeiU  ofmoneif  l&oUd  an  vM  aue$9m$ni  —  Beeawry  of  numeif  paid  an  wid 

cuses$ment. 

If  property  la  asseesed  for  widening  a  street,  not  to  the  true  owner,  bat  to  a 
stranger,  and  the  owner  pays  the  money  to  prevent  a  sale  by  the  tax  col- 
lector, he  will  he  deemed  to  have  known  when  he  paid  it  that  a  sale  hy  the 
tax  collector  would  be  a  nullity,  and  would  not  invest  the  purchaser  with 
even  a  colorahle  title,  and  in  such  case  the  payment  will  he  deemed  voluik 
tary. 

When  an  assessment  is  void  upon  its  face,  hecause  made  to  one  who  does  not 
own  the  property,  and  the  true  owner,  with  a  knowledge  of  the  fact,  hut 
under  a  misapprehension  of  or  in  ignorance  of  the  law,  pays  the  tax  undei 
protest,  and  to  avoid  a  threatened  sale  of  the  property  by  the  tax  collector, 
It  is  to  be  deemed  a  voluntary  payment,  and  he  cannot  recover  back  the 
money  in  a  suit  against  the  tax  collector 
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Ix  1864  (LawB  1863-4,  p.  847),  the  legiBlatnre  passed  an  act  em-^ 
powering  the  board  of  gnpemsors  of  the  city  and  county  of  San 
Francisco  to  lay  ont,  open,  extend,  or  widen  any  street  in  said  city, 
and  to  determine  what  property  would  bo  benefited  by  the  proposed 
improyement  and  onght  to  bear  the  expense  thereof,  and  to  assess 
the  expense  upon  the  property  declared  to  be  benefited.  Under 
this  act  the  board  of  supervisors  determined  to  widen  Kearny  street, 
and  commenced  proceedings  to  do  so  on  the  19th  day  of  September, 
1864.  The  plaintifEs  were  the  owners  of  a  lot  at  the  northeast  cor- 
ner of  Kearny  and  Washington  streets,  fronting  137  feet  and  six 
inches  on  Kearny  street,  and  275  feet  on  Washington  street,  and  on 
this  lot  was  assessed,  to  help  pay  the  expense  of  the  said  improve- 
ment,  the  sum  of  118,193.10.  The  assessment  was  made  to  Eugene 
L.  Sullivan.  The  defendant  was  tax  collector  of  said  city  and 
county,  and  as  such  it  was  his  duty  to  collect  the  tax,  and  on  the 
21st  day  of  October,  1867,  the  tax  became  delinquent,  and  he  levied 
on  the  lot  and  added  five  per  cent  to  the  amount  of  the  assessment, 
making  a  total  of  $19,103.25.  On  the  25th  day  of  November,  1867, 
he  advertised  that  on  the  18th  day  of  December,  1867,  he  would 
sell  the  property,  or  so  much  thereof  as  might  be  necessary  to  pay 
the  tax.  On  the  16th  day  of  December,  1867,  the  plaintiffs  com- 
menced an  action  to  enjoin  this  sale,  and  the  case  is  the  one  referred 
to  in  the  opinion  as  reported  in  36  Gal.  67.  The  court  made  an 
order  for  the  defendant  to  show  cause  on  the  2l8t  day  of  December, 
1867,  why  an  injunction  should  not  be  granted,  and  the  defendant 
postponed  the  sale  until  the  decision  of  the  court  on  the  injunction. 
On  the  27th  day  of  December,  1867,  the  court  denied  the  injunc- 
tion, and  on  the  same  day  the  defendant  offered  the  property  for 
sale  as  advertised,  but  before  a  sale,  and  to  prevent  one,  the 
plaintiffs  paid  the  tax,  at  the  same  time  telling  the  defendant  that 
they  paid  it  under  protest,  and  to  prevent  title  to  their  property 
from  being  clouded  by  the  sale.  After  the  final  determination 
of  the  injunction  case  reported  in  36  Gal.,  and  in  1869,  this  action 
was  commenced  to  recover  the  money  thus  paid.  The  work  of 
widening  Kearny  street  was  accomplished,  but  the  defendant  re- 
tained the  money  thus  paid  him,  and  the  requisite  amount  to  make 
up  the  sum  to  enable  the  city  to  go  on  with  the  work  was  trans- 
ferred from  the  general  fund.  The  facts  were  fully  stated  in  the 
complaint,  and  the  defendant  demurred  to  the  same  because  it  did 
not  state  facts  sufficient  to  constitute  a  cause  of  action.    The  do* 
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mnrrer  was  sustained,  and  the  plain  tiffs  dedining  to  amend,  final 
judgment  was  rendered  against  them.  From  this  judgment  the 
plaintiffs  appealed. 

In  the  original  proceedings  in  relation  to  widening  the  street  sev- 
eral appeals  were  taken,  bnt  the  plaintiffs  here  did  not  appeal  See 
82  Cal  499-569. 

The  other  facts  are  stated  in  the  opinion. 

McOvXhugh  <t  Boyd  and  W.  W.  Crane,  for  appellants.  The 
assessment  was  invalid.  It  was  not  made  to  the  tme  owners 
or  occupants,  nor  to  an  unknown  owner  or  occupant.  '^  Whenever 
an  attempt  is  made  to  charge  or  divest  the  estate  of  a  citizen  by 
statutory  modes,  the  proceedings  must  striotiy  follow  the  steps  of 
the  statute,  or  the  attempt  will  fail.  *  *  *  This  rule  is  uni- 
versal, and  is  unaffected  by  any  change  in  the  purpose  for  which 
the  attempt  is  made.''  Smith  v.  Davis,  30  Gal.  537.  *'  That  the 
provisions  of  this  and  like  statutes  must  be  strictly  observed  in 
order  to  charge  the  property  holder,  is  too  well  settled  to  need  con- 
stant repetition.  The  rule  is  universal,  and  applies  to  all  statutes 
upon  the  subject  of  taxation,  whether  for  local  improvement  or 
public  revenue.  No  person  can  be  held  liable  for  a  tax  of  any  kind 
except  upon  the  production  of  an  assessment  against  him,  made  in 
the  manner  provided  by  the  taxing  power."  Taylor  v.  Donner,  31 
Cal.  482.  *^  The  power  conferred  must  be  executed  precisely  as  it 
is  given,  and  any  departure  will  vitiate  the  whole  proceeding.** 
Curran  v.  Shaituck,  24  Cal.  432.  "This  principle  is  so  well  set- 
tled everywhere  that  it  is  unnecessary  to  cite  authorities."  Smith 
V.  Cofran,  34  Gal.  316.  The  assessment  in  this  case  was  not  made 
to  the  owner,  nor  to  an  occupant,  nor  to  an  unknown  owner  or 
occupant.  Under  the  facts  stated,  the  law  quoted,  and  the  decis- 
ions cited,  the  assessment  must  fall,  unless  "  the  general  doctrine 
that  no  person  is  to  be  held  liable  for  a  tax  except  upon  the  pro- 
duction of  an  assessment  against  him,  made  in  the  manner  required 
by  law,  is  to  be  abandoned  as  fallacious."  People  v.  Sneaih,  28  Gal. 
6,  16;  Moss  v.  Shear,  26  id.  45,  46;  Smith  v.  Davis,  30  id.  536; 
Taylor  v.  Donner,  31  id.  480;  Ouerrin  v.  Reese,  33  id.  292;  Smith  v. 
Co/ran,  34  id.  311;  ffimmelmann  v.  Steiner,  38  id.  180. 

Notwithstanding  the  assessment  was  absolutely  void,  yet  the 
defendant,  as  tax  collector,  had  made  a  levy  upon  the  land,  and  it 
was  in  such  duress,  in  contemplation  of  law,  that  the  plaintiff  was 
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justified  in  paying  the  illegal  olaim  under  protest,  and  then  bring- 
ing this  form  of  action  to  recover  it  back.  The  act  of  1864  (p.  858, 
§  15)  required  that  after  the  assessment  roll  was  made  out  and  the 
mayor's  warrant  attached  to  it,  "  the  same  (the  assessment)  shaU 
tnereupon  be  collected  in  the  manner  then  prescribed  by  law  for  the 
collection  of  general  taxes  in  said  city  and  county,  and  shall,  in  like 
manner,  be  a  lien  uix>n  the  respective  tracts  and  parcels  of  land, 
corporations,  and  companies,  as  aforesaid.''  This  manner  was  for 
the  tax  collector  to  make  a  levy  upon  the  lands,  and  then,  after 
advertisement,  to  proceed  and  sell  them.  Stats.  1857,  p.  331.  In 
the  case  at  biur  the  defendant  was  upon  the  point  of  making  the 
sale  when  the  money  was  paid  under  protest. 

The  question  is  not,  whether  we  mistook  the  law,  but  whether 
there  was  such  compulsion  as  rendered  the  payment  involuntary. 
And  it  is  of  no  moment  that  an  injunction  could  not  be  granted  to 
restrain  the  sale,  because  the  very  ground  why  equity  will  not 
enjoin  in  such  a  case  as  this  is,  because  the  aggrieved  party  has  his 
remedy  at  law;  and  this  remedy  is  twofold  —  either  to  let  his  prop- 
erty go  to  sale,  and  resist  an  action  for  the  possession,  or  to  pay  the 
assessment  under  protest,  and  bring  an  action  to  recover  it  back; 
and  such  we  understand  to  be  the  well-settled  law  of  this  Stata 
Hays  V.  ffogan,  5  GaL  241;  Falhner  v.  Hunty  16  id.  167;  Ouy  v. 
Washburn,  23  id.  111. 

We  might,  stopping  here,  admit  even  that  these  three  decisions 
cannot  be  considered  as  sound  law,  and  yet  invoke  the  rule  of  stare 
detfisis  as  conclusive  of  our  right,  as  we  were  justified  in  acting 
upon  the  faith  of  those  decisions,  and  in  looking  to  them  as  guides 
in  the  very  peculiar  position  in  which  we  were  placed.  But  we 
claim  that  tiiose  cases  contain  a  true  exposition  of  the  law  upon 
the  subject.  Ameshury  Woolen  and  Cotton  Manufacturing  Co*  v. 
Ameshiry,  17  Mass.  460;  Wilson  v.  Mayor  of  N.  F.,  1  Abb.  26; 
Preston  v.  Boston,  12  Pick.  13;  Boston  and  Sandwich  Glass  Co.  v. 
aty  of  Boston,  4  Mete.  187;  Sumner  v.  First  Parish  in  Dorchester, 
4  Pick.  361;  Ingles  v.  Bosworth,  5  id.  498;  Torrey  v.  MiHury, 
21  id.  64;  Dow  v.  Sudbury,  6  Mete.  73;  Joyner  v.  Egremont,  8 
Oush.  567;  Atwater  v.  Woodbridge,  6  Conn.  223;  Adams  v.  Litch^ 
field,  IQ  id.  126;  Lima  Township  v.  Jenks,  20  Ind.  801;  Harvey 
V.  Town  of  Olney,  42  BL  336;  AUentown  v.  Saeger,  20  Penn.  421; 
Blackwell  on  Tax  Tities,  485. 

A.  OampbeU,  for  respondent 
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Cbookjbit,  J.  This  is  an  action  to  leoover  a  sum  of  money,  paid 
under  protest  by  the  phdntifb  to  the  defendant,  as  a  tax  collector^ 
for  an  assessment  on  their  land  for  the  widening  of  Kearny  street^ 
in  San  Francisco;  the  property  in  question  being  situated  within 
the  district  defined  by  the  board  of  supervisors  as  that  which  would 
be  beuQfited  by  the  improvement.  The  assessment  is  alleged  to 
have  been  illegal,  on  the  ground  that  in  the  report  of  the  commis- 
sioners appointed  to  make  the  valuations  and  assess  the  benefits, 
the  plaintiffs'  land  was  assessed  as  the  property  of  E.  K  Sullivan, 
who  had  no  interest  therein,  and  that  the  plaintiffs  were  not  made 
parties  to  the  proceeding.  It  is  claimed  that  for  these  reasons  the 
assessment  was  void,  and  that  neither  the  plaintiffs  nor  their  land 
were  bound  by  the  proceedings.  On  the  other  side,  it  is  contended 
that  if  it  be  conceded  that  the  assessment  was  void  for  the  reasons 
above  stated,  the  payment  having  been  made  by  the  plaintiffs  with 
a  knowledge  of  all  the  facts,  it  was  a  voluntaiy  payment,  and  the 
action  cannot  be  maintained.  This  branch  of  the  case  will  be  first 
considered. 

In  Bays  v.  Hogan,  5  GaL  241,  the  trustees  of  Oakland  had  levied 
an  excessive  and  illegal  tax,  which  was  therefore  void.  If  the  tax 
had  been  legal,  it  could  only  have  been  collected  by  suit,  and  not 
by  a  summary  sale  of  the  property  by  the  tax  collector.  That 
ofiQcer,  however,  proceeded  to  sell  the  property  for  the  collection  of 
the  tax,  against  the  protest  of  the  owner,  who  became  the  pur- 
chaser at  the  sale  in  order  to  prevent  a  cloud  upon  the  title,  and 
then  brought  an  action  against  the  tax  collectpr  to  recover  back 
the  money.  On  these  facts  this  court  said:  '^The  right  of  the 
plaintiff  to  recover,  under  these  circumstances,  is  undoubted.  He 
protested  against  the  sale,  purchased  in  order  to  protect  his  prop- 
erty from  a  clouded  title,  and  made  the  payment  under  protest,  and 
in  a  few  days  afterward  commenced  his  suit  for  the  recovery  of  the 
money."    No  authorities  are  cited  in  the  opinion. 

In  McMillan  v.  Richards,  9  CaL  417,  the  court  says:  "The 
object  of  a  protest  is  to  take  from  the  payment  its  voluntary  char- 
acter, and  thus  conserve  to  the  party  a  right  of  action  to  recover 
back  the  money.  It  is  available  only  in  cases  of  payment  under 
duress  or  coercion,  or  when  undue  advantage  is  taken  of  the  party's 
situation.  It  has  no  application  to  voluntary  payments.  *  ♦  ♦ 
It  is  notice  only  to  the  party  receiving  the  payment  that  if  the 
demand  is  illegal  in  whole  or  in  any  specified  particulars  he  may  be 
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subjected  to  an  action  for  the  recovery  back  of  the  amount  to  which 
objection  is  made;  and  if  action  be  bronght,  the  protest  is  only 
ayailahle  as  eyidence  of  the  fact  of  compnlsion."  The  court  quotes 
with  approbation  the  following  extract  from  the  opinion  of  Sakd- 
90KD,  J.,  in  FUdiDOod  v.  City  of  New  York,  %  Sandford's  Superior 
Gu  R  481:  'f  When  a  party  pays  under  duress  of  his  goods,  a  pro- 
test may  become  important  as  evidence  that  the  payment  was  the 
^ect  of  the  duress^  and  not  an  admission  of  the  right  enforced  by 
the  adverse  party.  But  where  there  is  no  legal  compulsion  a  party 
yielding  to  the  assertion  of  an  adverse  claim  cannot  detract  from 
the  force  of  his  concession  by  saying  I  object  or  I  protest  at  the 
same  time  that  he  actually  pays  the  claim.  The  payment  nullifies 
the  protest  as  efFectually  as  it  pbviates  the  previous  denial  and  con- 
testation of  the  claim.' 

In  Fcdkner  v.  Hunty  16  Cal.  167,  the  plaintiff  paid  under  protest 
a  tax  assessed  on  certain  mortgages,  and  sued  to  recover  back  the 
money,  on  the  ground  that  the  tax  was  paid  under  compulsion  and 
was  illegal.  On  this  pomt  the  court  merely  says:  "If  the  money 
was  paid  under  protest,  and  was  not  justly  dae,  it  may  be  recov- 
ered back  in  an  action  of  this  sort,  citing  Hays  v.  Hogan  and 
McMillan  v.  Richards. 

In  (?uy  Y.Washburne,  23  Oal.  113,  the  court  says:  "The  right 
of  a  party  who  has  paid  money  not  justly  due,  to  a  tax  collector, 
under  protest,  to  recover  it  back  by  action,  has  been  sustained  by 
this  court,  in  cases  of  both  real  and  personal  property  "  (citing  Hays 
v.  Hogan  and  Falkner  v.  Hunt).  "  We  are  not  disposed  to  disturb 
those  decisions  upon  this  point."  These  decisions,  except  McMillan 
v.  RichardSy  place  the  doctrine  upon  the  somewhat  broad  ground 
that  if  the  tax  be  illegal,  and  is  paid  under  protest,  it  may  be  recov- 
ered back.  They  appear  to  assume  that  the  protest  is  sufficient 
evidence  of  compulsion  to  relieve  the  transaction  from  the  character 
of  a  voluntary  payment.  But  we  think  the  rule  is  more  correctly 
stated  in  Brummagim  v.  Tillingfiast,  18  Cal.  271:  "  The  illegality 
of  the  demand  paid  constitutes,  of  itself,  no  ground  for  relief. 
There  must  be,  in  addition,  some  compulsion  or  coercion  attending 
its  assertion,  which  controls  the  conduct  of  the  party  making  the 
payment.  It  is  the  compulsion  or  coercion  under  which  the  party 
is  supposed  to  act  which  gives  him  a  right  to  relief.  If  he  volun- 
tarily pay  an  illegal  demand,  knowing  it  to  be  illegal,  he  is,  of 
oburse,  entitled  to  no  consideration;  and  if  he  voluntarily  pay  such 
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demand  in  ignorance  or  misapprehension  of  the  law  respecting  its 
validity,  he  is  in  no  better  position;  for  it  wonld  be  against  the 
highest  policy  to  permit  transactions  to  be  opened  upon  grounds  of 
this  character.  ♦  ♦  ♦  What  shall  constitute  the  compulsion  or 
coercion  which  the  law  will  recognize  as  sufficient  to  render  pay- 
ments  involuntary,  may  often  be  a  question  of  difficulty.  It  maybe 
said  in  general  that  there  must  be  some  actual  or  threatened  exercise 
of  power  possessed,  or  supposed  to  be  possessed,  by  the  party  exacting 
or  receiving  the  payment  over  the  person  or  property  of  the  party  mak- 
ing the  payment,  from  which  the  latter  has  no  other  means  of  imme. 
diate  relief  than  by  advancing  the  money.''  The  court  quotes,  with 
approval,  the  opinion  in  Forbes  v.  Appkion,  5  Gush.  117,  in  which 
it  is  said:  ''  The  principal  is  a  very  familiar  and  a  very  salutary  one, 
that,  where  a  person,  with  full  knowledge  of  all  the  circumstances, 
pays  money  voluntarily  under  a  claim  of  right,  he  shall  not  after- 
ward recover  back  the  money  so  paid.  To  avoid  the  application  of 
the  rule  in  the  present  case,  it  must  appear  that  the  plaintiff  was 
compelled,  by  duress  of  his  person  or  goods,  to  pay  the  same.  In 
general,  the  cases  which  have  been  treated  as  exceptions,  are  cases 
where  the  possession  of  the  property  upon  ^hich  the  lien  was 
claimed  was  already  in  the  party  demanding  the  money,  or  cases  in 
which  the  party  had  no  other  means  to  save  himself  from  imprison- 
ment or  his  property  from  sale  on  execution  or  warrant  of  distress, 
but  by  paying  the  money  demanded."  In  support  of  these  views 
the  court  also  quotes  from  the  case  of  Mays  v.  Oindnnaii,  1  Ohio 
B.  268,  in  which  it  is  said  that  '^a  payment  of  money  upon  an  ille- 
gal or  unjust  demand,  when  the  party  is  advised  of  all  the  facts, 
can  only  be  considered  involuntary  when  it  is  made  to  procure  the 
release  of  the  person  or  property  of  the  party  from  detention,  or 
when  the  other  party  is  armed  with  apparent  authority  to  seize  upon 
either,  and  the  payment  is  made  to  prevent  it." 

Tested  by  these  rules,  and  assuming  that  the  assessment  was  void, 
the  payment  made  by  the  plaintiffs  must  be  deemed  to  have  been 
voluntary.  It  is  not  claimed  that  they  were  not  fully  informed  of 
all  the  facts;  and  they  must  be  held  to  have  known  the  law  appli- 
cable to  the  facts.  If  the  assessment  was  void,  it  created  no  lien 
on  their  property,  and  the  purchaser  at  the  tax  collector's  sale 
would  have  acquired  no  title,  nor  even  a  color  of  title,  which  would 
have  operated  as  a  cloud  upon  the  true  title.  In  another  action 
between  these  parties,  the  plaintiffs  sought  to  enjoin  the  defendant 


OOTOBEB  TERM,  1873.    .  2gl 

fiom  prooeeding  with  the  sale,  on  the  groond  that  there  had  been 
illegally  added  to  the  aasessment  fiye  per  cent  on  aoconnt  of  delin- 
qnenqy,  and  that  a  sale  by  the  tax  collector  for  the  whole  amount 
would  be  illegal,  and  wonld  cloud  the  plaintiffs'  title.  This  court 
held  on  appeal,  that  the  sale  would  be  void  on  the  face  of  the  pro- 
ceedings and  would  not  create  a  cloud  upon  the  title;  and  further, 
that  the  tax  collector's  deed  would  not  be  prima  facie  eyidenoe  of 
title,  and,  therefore,  would  impose  no  cloud.  The  injunction  was, 
therefore,  refused.  (36  OaL  67.)  If  the  purchaser  at  the  sale  had 
sought  to  disturb  the  plaintiffs  in  the  possession  or  enjoyment  of 
the  property,  neither  the  proceedings  relating  to  the  assessment  or 
the  tax  collector's  deed  would  have  been  prima  facie  eyidence  of 
title,  proTided  the  plaintiffs  were  not  parties  to  or  bound  by  the 
proceeding.  In  order  to  make  out  a  prima  facie  case  he  must  have 
shown  that  on  the  face  of  the  proceedings  the  plaintiffs'  title  became 
subject  to  the  assessment,  and  passed  by  the  sale.  But  if  the  plain- 
tiffs' theory  be  correct  it  was  impossible  to  do  this,  for  the  reason 
that  on  the  face  of  the  proceedings  it  appeared  the  court  had  ac- 
quired no  jurisdiction  to  deal  with  their  rights.  They  must,  there- 
fore, be  held  to  have  known,  when  they  paid  the  money,  that  a  sale 
by  tiie  tax  collector  would  be  a  nullity,  and  would  not  invest  the 
purchaser  with  eyen  a  colorable  title,  as  against  them.  There  was, 
therefore,  no  legal  duress  or  coercion;  and  the  payment  was 
yoluntary. 

On  the  other  hand,  if  they  were  parties  to  and  bound  by  the 
proceedings,  they  cannot  attack  them  for  mere  error,  in  a  collateral 
action.  Iir  respect  to  errors  in  the  proceedings,  their  remedy  was 
by  appeal 

Judgment  affirmed. 

Mr.  Chief  Justice  Waliaoi  did  not  express  an  opinion, 
Mr.  Justice  Bilohxb  dissented. 
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(28  Ohio  St.  8S.) 
InmnranoB — instruction  cf  pcUej^ — eaoploHon, 

A  poli<gr  of  inBurance  against  loss  or  damage  bj  fire  contained  a  condition  thsl 
tiie  oempoay  would  not  be  liable  "  for  damage  to  property  "by  lightning, 
■aide  from  fixe,  *  «  *  nor  for  damages  occasioned  bj  the  explosion  of  % 
steam-boiler,  nor  for  damages  by  fire  resulting  from  such  explosion^  nor 
explosions  caused  by  gunpowder,  gas,  or  other  explosiye  substances."  HM^ 
that  the  company  is  not  exempted  by  this  clause  from  liability  for  damage 
by  fire  resulting  from  an  explosion  of  gas,  but  is  thereby  exempted  from 
damage  occasioned  by  the  explosive  force  of  the  gas  without  communicating 
fire  to  the  inosxed  pcoperty. 

Ebbob  to  the  district  court  of  Gnyhoga  county.  Action  on  a 
policy  of  insurance  against  loss  by  fire. 

On  the  1st  day  of  August,  1867,  the  insurance  company,  for  a 
premium  of  1141.50,  issued  its  policy  to  Marcus  0*  Parker,  insur- 
ing him  for  one  year  in  the  sum  of  12,075,  upon  specified  portions 
of  an  oil-refinery  and  property  therein  contained,  located  in  the 
city  of  Gleyeland,  against  loss  or  damage  by  fire.  Among  the  con- 
ditions attached  to  the  policy,  and  made  part  thereof,  the  ninth 
was  as  follows : 
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'^  8.  This  oompaoiy  will  not  be  liable  for  dnixiage  to  piopoiiy  by 
lightoiag,  aside  from  fire^  nor  for  any  loss  or  damage  by  fire  hap^ 
pening  by  i&eaiui  of  any  invasion,  insurrection^  liot^  or  oivil  eoo^ 
motion,  or  of  any  military  or  usurped  poirer,  nor  for  damage 
occasioned  iy  the  esg^losion  of  a  sieam-boiler,  nor  for  dcimage  rernU^ 
ing  from  such  esgjtlosion,  nor  eaplosions  caused  bjf  jfwipowdsr,  gas, 
or  other  eaqilosive  substances,  nor  for  damage  oooasioned  by  the  use 
of  camphene  or  burning-fluid,  coal-oil,  petroleum,  or  any  of  their 
products,  by  whateyw  name  designated,  unless  otherwise  exfresslg 
provided. 

On  the  28th'of  July,  1868,  a  portion  of  the  property  was  destcoyed 
by  {xf^*  Immediately  the  insured  gave  notioe  of  tiie  loss  to  the 
company,  and  soon  thereafter  furnished  to  the  company,  as  required 
by  the  fifteenth  ocmdition  of  the  policy,  the  pieliminary  proofs  of 
the  loss.  In  giving  an  account  of  the  origin  of  the  fire,  as  required, 
he  stated,  **  that  after  a  full  and  thorough  investigation  of  the 
cause  and  origin  of  said  fire,  afiiant  has  learned  the  facts  to  be  as 
follows  :  That  owing  to  the  peculiar  state  of  the  atmosphere  at  the 
time  of  the  fire,  the  heavy  gas  escaping  from  tiie  oil  (which  waa  in 
process  of  distillation  at  the  time)  settled  down  near  the  ground, 
and  came  in  contact  with  the  fires  under  the  stills  and  took  fire, 
and  the  fire  ran  back  some  sixty-five  feet  to  the  receiving-'house  and 
ignited  the  gas  and  oil  in  the  receiving-house,  which  caused  jssk 
explosion  and  threw  the  ignited  oil  over  the  works,  and  they  were 
consumed  as  aforesaid.  That  previous  to  the  igniting  of  said  oil 
by  said  stills,  there  had  been  no  fire  about  the  receiving-honse ;  that 
the  explosion  in  the  receiving-house  was  caused  by  the  fire  coming 
in  contact  with  the  gas  and  oil  of  the  receiving-house,  as  before 
stated  ;  and  the  fire  was  not  caused  by  the  explosion.'^ 

The  company  declined  to  pay  the  loss,  on  the  ground  that  the 
proofs  showed  the  loss  was  occasioned  by  an  e^losion  of  gas,  and 
that  the  ninth  condition  of  the  policy  exempted  the  company  from 
liability  thereon.  Thereupon  the  insured  brought  his  action  on 
the  poUoy. 

It  was  averred  in  the  petition  that  the  loss  was  oocasioned  by  fire. 
By  way  of  defense,  the  company  set  up  the  ninth  condition  of  the 
policy,  and  averred  that  the  loss  was  occasioned  by  fire  resulting 
from  the  explosion  of  gas. 

The  case  was  tried  to  a  jury,  and  a  verdict  was  zondarid  in  fafoi 
of  the  insured. 
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The  eyidenoe  tended  to  show  that  the  loss  oocnrred  substantially 
as  stated  in  the  amended  preliminary  proofs.  Some  of  the  evidence 
was  ''  admitted,  subject  to  exceptions/'  but  no  exception  was,  in 
fact,  taken  to  any  ruling  of  the  court  thereon. 

Hie  court  charged  the  jury  that  the  ninth  condition  of  the  policy 
exempted  the  company  from  the  loss,  if  it  was  occasioned  by  fii^ 
resulting  from  an  explosion  of  gas;  but  that^  as  the  company 
admitted  in  its  answer  that  the  loss  was  occasioned  by  fire,  the 
burden  of  proof  was  upon  it  to  proYe  that  it  resulted  from  an 
explosion  of  gas.  To  the  last  part  of  this  charge  the  conipany 
excepted. 

A  motion  for  a  new  trial,  on  the  ground  that  the  verdict  was 
against  the  law  and  the  evidence,  was  overruled,  and  exceptions 
were  taken.    Judgment  was  rendered  on  the  verdict. 

H.  8.  Sherman,  George  8.  Kain  and  MauUon  <t  Johneen,  foi 
plaintiff  in  error. 

Oanfield  A  Oaskey,  for  defendant  in  error. 

Day,  J.  The  determination  of  the  controversy,  in  this  case, 
depends  chiefly  upon  the  proper  construction  to  be  given  to  the  ninth 
condition  of  the  policy.  In  the  body  of  the  policy,  the  plaintifl 
below  was  insured  against  loss  or  damage  by  fire  on  specified  articles 
of  property  constituting  an  oil  refinery.  An  engine,  and  crude  oil 
in  process  of  refining,  were  included  among  the  items  insured. 
During  the  process  of  refining  an  explosive  gas  escapes  from  the  oil. 

The  object  of  inserting  the  ninth  condition  in  the  policy  was  to 
exempt  the  company  from  liability  for  certain  losses  insured  against 
in  the  body  of  the  policy.  The  condition  is  framed  upon  the  evi- 
dent theory  that  the  company  would  be  liable  under  the  policy,  not 
only  for  the  loss  of  the  insured  property  by  fire,  but  for  any  damage 
it  might  sustain  by  reason  of  certain  destructive  forces  proximately 
connected  with  fire,  although  the  property  should  not  be  burned. 
Whether  the  theory  is  well  founded  or  not,  it  equally  aids  us  in 
arriving  at  the  intention  and  meaning  of  the  language  employed. 

In  regard  to  lightning,  the  two  kinds  of  damage  that  may  be 
occasioned  thereby  are  recognized;  and  the  exemption  from  liability 
is  confined  to  that  arising  only  from  the  destructive  force  where  no 
fire  ensues.    Both  kinds  of  damage  that  may  arise  from  the  explo-^ 
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non  of  a  steam  boiler  are  recognized;  and  the  exemption  is  made  to 
apply  to  both  the  damages  occasioned  by  the  explosive  f orce,  and 
that  by  fire  resulting  from  the  explosion. 

But  the  difficulty  arises  in  determining  whether  both  kinds  of 
damage  are  embraced  in  the  exemption  from  liability  when  caused 
by  the  explosion  of  ^^  gunpowder^  gas,  or  other  explosive  substance;'' 
or,  if  not  both,  which  one  is  included.  The  clause  in  question  pro- 
vides that  the  company  will  not  be  liable  ''for  damages  occasioned  by 
the  explosion  of  a  steam-boiler,  nor  for  damage  resulting  from  such 
explosion,  nor  explosions  caused  by  gunpowder,  gas,  or  other  explo-^ 
sive  substances.''  The  structure  of  the  clause  is  unfortunate,  if  it 
was  intended  to  include  both  kinds  of  damages  in  the  exemption. 
If  that  was  the  purpose,  the  more  natural  expression  would  have 
been,  that  the  company  will  not  be  liable  ''for  damages  occasioned 
by  the  explosion  of  a  steam-boiler,  or  explosions  caused  by  gun- 
powder, gas,"  etc.,  "nor  for  damage  by  fire  resulting  from  such 
explosions."  Indeed,  the  same  end  would  perhaps  have  been 
attained,  had  the  exemption  in  regard  to  fire  resulting  from  an 
explosion  been  omitted.  It  is  contended  that  the  case  of  the  InsuT" 
anc$  Co.  V.  Fooie,  22  Ohio  St.  340,  decided  at  the  present  term,  war- 
rants us  in  holding  in  this  case,  that  the  exemption  from  damage 
occasioned  by  the  explosion  of  gas  would  have  embraced  that  of  fins 
resulting  from  the  explosion.  But  the  insertion  of  those  words  in 
the  clause  under  consideration  distinguishes  this  case  from  that; 
for,  in  the  relation  in  which  they  stand  in  the  sentence,  they  not 
only  evince  the  idea  of  liability  for  two  kinds  of  damages  caused  by 
explosions,  but  are  applied  to  one  kind  of  explosions  only,  thereby 
excluding  their  application  to  the  other  explosions  mentioned;  or 
that,  as  to  explosions  by  gunpowder  or  gas,  the  exemption  applies 
to  but  one  of  the  kinds  of  damage  that  may  result  therefrom.  It 
can  hardly  be  supposed  that  it  was  the  purpose  to  exempt  the  com- 
pany from  liability  for  fire  resulting  from  the  explosion  of  gun- 
ix>wder  or  gas,  while  it  remained  liable  for  damage  occasioned  by 
an  explosion  where  fire  does  not  ensue.  The  more  reasonable  pre- 
sumption would  seem  to  be,  that  as  gunpowder  and  gas,  when 
ignited,  like  lightning  or  steam,  are  destructive  forces,  the  purpose 
was  to  exempt  the  company  from  the  kind  of  damage  resulting  from 
the  explosive  force  merely.  If  this  be  not  the  true  construction, 
as  to  some  of  the  properly,  the  policy  was  a  practical  nullity;  for  it 
appears  that  petroleuQi  oil,  in  process  of  refining,  could  never  be 
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dastaroyed  by  fire  without  bemg  ignited  by  an  explosion  of  the  gae 
enveloping  it  while  undergoing  that  prooeas. 

In  Hare  y.  Horton,  5  B.  &  Ad.  715^  npon  a  mortgage  of  dweiling- 
hooses^  f  onndriesy  and  other  premises^  together  with  all  fixtures  in 
the  dwelling-houses — applying  the  maxiniy  eapressio  unius  exduHe 
aUerius — it  was  held,  that  although,  without  these  words,  the  fix- 
tures in  the  foundries  would  have  passed,  yet  by  them,  the  fixtures 
intended  to  pass  were  confined  to  those  in  ihe  dwelling-houses. 
So,  upon  the  same  principle,  in  this  case,  although  damage  by  fire 
might  haye  been  included  in  a  general  exemption  from  liability  for 
damage  occasioned  by  the  explosion  of  a  steam-boiler,  or  of  gun- 
powder or  gas,  yet  the  exemption  for  such  damage  is  expressly  con* 
fined  to  that  resulting  from  the  explosion  of  a  steam-boiler,  and 
therefore  excludes  the  application  of  the  same  exemption  from  loss 
by  fire  resulting  from  explosions  caused  by  gunpowder  or  gas. 

This  is  a  fair  and  rational  construction  of  the  clause  in  question, 
and  we  have  no  reason  to  suppose  it  does  not  accord  with  the  under- 
standing of  the  parties.  If,  however,  the  company  which  framed 
the  policy  intended  this  clause  —  hid  away  in  one  of  its  numerous 
conditions — to  be  interpreted  differently,  it  is  but  reasonable  that 
they  should  be  held  to  the  employment  of  language  free  from  obscu- 
rity and  doubt;  and  the  company  has  no  just  reason  to  complain  if 
a  reasonable  construction  of  the  language  it  has  used  is  adopted, 
though  it  be  not  the  most  favorable  to  the  company.  Insurance 
Co.  V.  Slaughter,  13  Wal.  404;  Aurora  Fire  Ins.  Co.  v.  Bddy,  49 
m.  106. 

This  disposes  of  the  case;  for  the  whole  defense  was  based  on  a 
different  construction  of  the  policy,  and  all  the  questions  made  in 
the  case  are  resolved  by  the  construction  we  have  given  to  that 
instrument.  Indeed,  the  plaintiff  below  was  entitled  to  judgment 
upon  the  pleadings;  for  the  loss  by  fire  was  admitted  by  the  answer, 
and  the  defense  interposed  thereby  was  insufficient  in  law.  The 
judgments  of  the  courts  below  must^  therefore,  be  affirmed. 
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BoABD  OF  Educahoit  07  THs  GiTY  OF  CiKOunTATi,  plaintilf  in 

error,  v.  Mikob  et  dU 

(28  0hloSt.ttL) 
OonttiMiUmdl  lato^bSble  in  (hspMid  tehocU, 

The  oonstitation  of  the  State  doee  not  enjoin  or  reqoiie  religions  Infltntc 
tion«  or  the  reading  of  religions  hooks,  in  the  public  schools  of  the  State. 

The  legislature  having  placed  the  management  of  the  public  schools  under 
the  exclusive  control  of  directors,  trustees,  and  boards  of  education,  the 
courts  have  no  rightful  authority  to  interfere  bj  directing  what  instruction 
shall  be  given,  or  what  books  shall  be  read  therein. 

Action  by  the  defendants  in  error,  tax  payers  of  the  city  of  Cin- 
cinnati, to  enjoin  the  plaintiffs  in  error,  the  board  of  education 
and  certain  of  its  members  and  officers,  from  carrying  into  effect, 
or  enforcing,  two  resolutions  then  lately  adopted  by  the  board* 
These  resolutions  are  as  follows: 

"Resolved,  That  religious  instruction  and  the  reading  of  religious 
books,  including  the  Holy  Bible,  are  prohibited  in  the  common 
schools  of  Cincinnati,  it  being  the  true  object  and  intent  of  thiir 
rule  to  allow  the  children  of  the  parents  of  all  sects  and  opiiiions, 
in  matters  of  faith  and  worship,  to  enjoy  alike  the  benefit  of  the 
common-school  fund. 

"Resolved,  That  so  much  of  the  regulations  on  the  course  of 
study  and  the  text-books  in  the  intermediate  and  district  schools 
(page  213,  annual  report),  as  reads  as  follows:  'The  opening  exer- 
cises in  eyery  department  shall  commence  by  reading  a  portion  of 
the  Bible  by  or  under  the  direction  of  the  teacher,  and  appropriate 
singing  by  the  pupils,'  be  repealed.*' 

The  entire  rule  thus  quoted  from  is  in  the  following  words: 
''The  opening  exercises  in  every  department  shall  commence  by 
reading  a  portion  of  the  Bible,  by  or  under  the  direction  of  the 
teacher,  and  appropriate  singing  by  the  pupils.  The  pupils  of  the 
common  schools  may  read  such  version  of  the  Sacred  Scriptures  as 
their  parents  or  guardians  may  prefer,  provided  that  such  prefer- 
ence of  any  version,  except  the  one  now  in  use,  be  communicated 
by  the  parents  and  guardians  to  the  principal  teachers,  and  that  nc 
notes  or  marginal  readings  be  allowed  in  the  schools,  or  comment^ 
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made  by  the  teachers  on  the  text  of  any  version  that  is  or  may  be 
introduced*'' 

The  plaintiffs  below  allege  in  their  petition,  that  the  role  last 
aboye  quoted  was  adopted  in  1852,  and  has  ever  since  that  time 
been  in  full  force  and  effect,  as  one  of  the  rules  for  the  conduct  of 
the  schools  of  the  city,  and  that  the  yersion  of  the  Holy  Bible 
generally  used  in  said  schools,  and  referred  to  in  the  rule  above 
quoted  as  ''the  one  now  in  use,"  is  that  published  by  the  ''Ameri- 
can Bible  Society,"  and  commonly  known  as  King  James'  version. 
They  further  say,  "  that  the  reading  of  the  Holy  Bible,  without 
note  or  comment,  has  been  one  of  the  daily  exercises  of  said 
schools  from  the  time  of  their  first  establishment  under  the  general 
school  laws  of  Ohio,  to  wit,  from  about  the  year  1829  till  now,  and 
that  instruction  in  the  elemental  truths  and  principles  of  religion 
has  always  been  given  in  said  schools,  but  no  sectarian  teaching, 
nor  any  interference  with  the  rights  of  conscience,  has  at  any  time 
been  permitted." 

They  further  say,  "  that  a  large  number  of  the  text-books  used 
in  said  schools  contain  selections  and  passages  from  the  Holy 
Bible,  and  from  other  books  and  writings  which  inculcate  religions 
truths;  that  this  is  especially  true  as  to  the  readers  in  common  use 
in  said  schools;  *  *  *  and  that  the  enforcement  of  the  rule 
proposed  by  said  board  of  education  will  exclude  from  the  schools 
large  numbers  of  valuable  text-books,  which  have  been  recently 
purchased  by  parents  or  guardians  for  the  use  of  children  attend- 
ing said  schools,  in  compliance  with  the  requirements  of  said  board 
of  education." 

They  further  say,  "  that  a  large  majority  of .  the  children 
in  said  city  who  receive  any  education  are  educated  in  said  schools, 
and  of  said  children  large  numbers  receive  no  religious  instruction 
or  knowledge  of  the  Holy  Bible,  except  that  communicated  as  afore- 
said in  said  schools,  and  that  the  enforcement  of  the  resolutions  first 
aforesaid  will  result  in  leaving  such  children  without  any  religious 
instruction  whatever.  And  the  plaintiffs  allege  that  such  instruc- 
tion is  necessary  and  indispensable  to  fit  said  children  to  be  good 
citizens  of  the  State  of  Ohio  and  of  the  United  States,  and  is 
required  by  the  third  article  of  the  act  passed  by  the  congress  of  the 
United  States,  July  13,  1787,  entitled  'an  ordinance  for  the  gov* 
emment  of  the  territory  of  the  United  States  northwest  of  the  rivei 
Ohio,' to  be  forever  encouraged." 
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By  their  answer  the  defendants^  among  other  things,  say:  *  *  * 
^'It  is  true  that  there  are  books  other  than  the  Bible  now  in  use  in 
the  conunon  schools  of  Cincinnati  which  contain  passages  and 
selections  from  the  Bible^  and  from  writings  inculcating  truths^ 
which  by  many  persons  are  designated  as  religions  truths,  but  that 
flach  books  are  not  religious  books,  and  are  not  used  for  the  pur- 
<po0e  of  conyeying  religious  instruction;  that  these  defendants 
belieye  it  to  be  true  that  a  number  of  children,  who  are  educated  in 
4he  common  schools,  receiye  no  religious  instruction  or  knowledge 
-of  the  Bible  except  that  communicated  in  said  schools;  that^  while 
ihe  defendants  do  not  deny  that  religious  instruction  is  necessary 
jttid  indispensable  to  fit  said  children  to  be  good  citizens  of  the 
State  of  Ohio  and  of  the  United  States,  they  deny  that  such 
Instruction  can  or  ought  to  be  imparted  in  the  schools  established 
hj  the  State/' 

And  the  defendants  further  say,  "  that  the  citizens  of  Cincinnati, 
who  are  taxed  for  the  support  of  the  schools  under  the  management 
«f  said  board  of  education,  and  all  of  whom  are  equally  entitled  to 
•the  benefits  thereof  by  haying  their  children  instructed  therein,  are 
very  much  diyided  in  opinion  and  practice  upon  matters  connected 
with  religious  belief,  worship  and  education;  that  a  considerable 
number  thereof  are  Israelites  who  reject  the  Christian  religion  alto- 
;gether,  and  belieye  only  in  the  inspired  truth  of  what  is  known  as 
the  Old  Testament,  and  this  only  in  the  original  Hebrew  tongue, 
and  such  other  religious  truths  and  worship  as  are  perpetuated  in 
their  body  by  tradition;  that,  also,  many  of  said  citizens  do  not 
lielieye  the  writings  embraced  in  the  Bible  to  be  entitled  to  be  con- 
«idered  as  containing  an  authoritatiye  declaration  of  religious  truth; 
that  a  still  greater  number  of  said  citizens,  together  with  their  chil- 
>dren,  are  members  of  the  Boman  Catholic  church,  and  conscien- 
tiously belieye  in  its  doctrines,  faith  and  forms  of  worship,  and  that 
by  said  church  the  yersion  of  the  scriptures  referred  to  in  the  peti- 
tion is  taught  and  belieyed  to  be  incorrect  as  a  translation  and 
incomplete;  *  *  *  and  furthermore,  inasmuch  as  said  church 
has  diyine  authority  as  the  only  infallible  teacher  and  interpreter  ol 
'file  same,  that  the  reading  of  the  same  without  note  or  comment, 
and  without  being  properly  expounded  by  the  only  author- 
iied  teachers  and  interpreters  thereof,  is  not  only  not  benefi* 
•eial  to  the  children  in  said  schools,  but  likely  to  lead  to  the  adop* 
tion  of  dangerous  errors,  and  that  by  reason  thereof  the  practice  of 
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reading  the  King  James  version  of  the  bible,  commonly  and  onlj 
received  as  inspired  and  tme  by  the  Protestant  sects,  in  the  pres- 
ence and  hearing  of  Boman  Catholic  children,  is  regarded  by  the 
members  of  the  Boman  Oatholio  chnroh  as  contrary  to  their  rights 
of  conscience;  *  *  ^  that  there  are  other  reUgioas  sects  and 
denominations  and  bodies  of  citizens  who  either  do  not  regard  the 
Bible  as  the  anthoritative  source  of  religious  truth,  or  who  regard 
themselves  as  possessed  of  the  only  true  sense  thereof;  and  further- 
more, a  large  number  of  persons  in  this  community  who  are  ready 
and  qualified  to  act  as  teachers  in  said  public  schools,  object  to  the 
reading  of  the  Bible  in  the  version  in  use  (or  indeed  in  any  version 
without  note  or  comment)  on  conscientious  grounds,  and  are  thereby 
precluded  from  employment  as  teachers  in  said  schools;  that  in  con- 
sideration of  these  facts  said  board  of  education  has  concluded  that 
it  was  not  possible  for  it  to  take  upon  itself  any  instruction  in  relig- 
ion, and  that  it  is  neither  right  nor  expedient  to  continue  in  use  in 
said  public  schools  the  reading  of  any  version  of  the  Bible  as  a 
religious  exercise,  or  any  other  religious  exercise  whatever,  and 
therefore  has  passed  the  resolutions  now  complained  of  by  the 
plaintiffs." 

Ko  reply  was  filed,  and  the  cause  was  submitted  to  the  court,  sub* 
stantially,  upon  the  facts  thus  appearing  in  the  petition  and  answer. 
A  bill  of  exceptions  setting  forth  the  evidence  forms  part  of  the 
record,  but  it  does  not  substantially  vary  the  case  thus  made  in  the 
pleadings. 

Upon  hearing,  the  court  gave  judgment  for  the  plaintiff,  and 
granted  a  perpetual  injunction  against  the  enforcement  of  the  reso- 
lutions in  question,  or  of  either  of  them.  And  now,  to  reverse  this 
judgment,  the  defendants  file  their  petition  in  error  here,  assigning 
for  error  that  the  court  should  have  rendered  a  judgment  for  them^ 
and  not  for  the  plaintiffs  below. 

J.  B.  Walker^  dty  solicitor,  Stdllo  £Kittredg$,  Stanley  Jfatthevm, 
and  Oeorge  Hoadly,  for  plaintiffs  in  error. 

Sag$  d  Hinhle,  William  M.  Ramsey y  and  King  £  Thompson,  toi 
defendant  in  error. 

Welch,  J.  The  arguments  in  this  case  have  taken  a  wide  ranges 
and  counsel  have  elaborately  discussed  questions  of  State  policy, 
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moralitj  and  religion,  which,  in  onr  judgment,  do  not  belong  to 
the  case.  We  are  not  called  upon  as  a  court,  nor  are  we  authorized 
to  say  whether  the  Christian  religion  is  the  best  and  only  true 
religion.  There  is  no  question  before  us  of  the  wisdom  or  unwis- 
dom of  haying  "the  Bible  in  the  schools,**  or  of  withdrawing  it 
therefrom.  Nor  can  we,  without  usurping  legislatiye  functions, 
undertake  to  decide  what  religious  doctrines,  if  any,  ought  to  be 
taught,  or  where,  when,  by  whom  or  to  whom  it  would  be  best 
they  should  be  taught  These  are  questions  which  belong  to  the 
people  and  to  other  departments  of  the  goyemment. 

The  case,  as  we  yiew  it,  presents  merely  or  mainly  a  question  of 
the  court's  rightful  authority  to  interfere  in  the  management  and 
control  of  the  public  schools  of  the  State.  In  other  words,  the  real 
question  is,  has  the  court  jurisdiction  to  interfere  in  the  manage- 
ment and  control  of  such  schools,  to  the  extent  of  enforcing  relig- 
ious instructions,  or  the  reading  of  religious  books  therein? 

Before  proceeding  to  consider  this  question,  howeyer,  it  should 
be  obseryed  that  if  the  power  be  conceded  it  would  seem  only  to 
justify  the  court  in  suppressing  the  first  of  the  two  resolutions  in 
question.  The  only  ground  on  which  counsel  attempt  to  sustain 
the  court  in  suppressing  the  second  resolution  is  that  the  two  reso- 
lutions are  so  connected  and  interdependent  that  they  must  stand 
or  fall  together.  But  this  is  by  no  means  true.  By  suppressing 
ihe^r^^  resolution  the  court  simply  commands  that  there  shall  be 
some  religious  instruction  or  religions  reading  in  the  schools,  leay- 
ing  it  entirely  to  the  discretion  of  the  board  to  say  how  much  and 
what  kind  of  religious  instruction  shall  be  giyen,  and  what  religious 
books  shall  be  read,  and  when  read,  and  whether  they  shall  be  read 
with  or  without  "appropriate  singing."  In  perfect  consistency 
with  this  the  second  resolution  might  be  left  to  stand.  That  reso- 
lution merely  repeals  the  rule  requiring  stated  morning  readings, 
with  appropriate  singing,  at  the  opening  of  the  schools.  On  the 
other  hand,  if  the  second  resolution  is  also  suppressed,  all  discre< 
tion  of  the  board  will  be  taken  away,  the  rule  for  morning  exer- 
cises will  be  made  perpetual,  and  any  board,  or  member  of  a  board, 
who  should  hereafter  attempt  to  modify  or  repeal  that  rule  would 
be  guilty  of  a  contempt  of  court.  As  the  case  stands  now,  with 
both  resolutions  suppressed  by  the  injunction,  the  board  are,  in 
effect,  commanded  or  enjoined,  first,  not  to  withdraw  all  religious 
reading  and  instruction  from  the  schools;  and,  secondly,  not  to 
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withdraw  or  discontinue  the  set  morning  reading  of  the  Bible  with 
singing.  It  is  easy  to  see  that  obedience  to  the  second  command  m 
injunction  would  be  obedience  to  both,  because  as  long  as  thiv 
morning  exercise  is  continued,  aU  religious  reading  and  instructiom 
is  not  withdrawn.  So  far,  therefore,  from  its  being  true  that  it » 
impracticable  to  enjoin  the  going  into  effect  of  the  first  resolutioii^ 
and  leaye  the  second  resolutioii  in  force,  the  truth  is  that  it  is  not 
only  practicable,  but  that  such  is  the  very  result  that  ought  to  b» 
reached  if  we  admit  the  power  of  the  court  to  interfere  in  the  mat- 
ter at  alL  The  power  of  interference  is  only  claimed  to  the  extent 
of  preyenting  an  abuse  of  the  board's  discretion,  and  not  for  the 
purpose  of  taking  away  that  discretion,  and  thus,  so  far  as  concerns 
religious  instruction,  placing  the  schools  under  the  exclusiye  and 
absolute  control  and  superyision  of  the  court.  On  the  theory^ 
therefore,  of  the  court's  rightful  authority  to  interfere  to  thd 
extent  claimed,  it  seems  to  us  it  must  be  admitted  that  its  injuno* 
tion  suppressing  the  second  resolution,  operating,  as  it  must,  to 
restore  and  make  perpetual  the  rule  requiring  the  stated  morning 
exercises,  is  erroneous,  and  that  for  this  reason  the  judgment  must 
be  reyersed. 

But  a  reyersal  of  the  judgment  on  this  ground  alone  would  bj 
no  means  end  the  case.  It  would  still  remain,  either  for  this  court 
proceeding  to  render  such  judgment  as  the  court  below  should 
haye  rendered,  or  for  the  court  below,  upon  the  cause  being 
remanded,  to  decide  what  I  haye  said  was  the  real  question  inyolyed, 
namely,  whether  the  court  below  had  any  jurisdiction  in  the  mat- 
ter. Do  the  laws  of  Ohio  clothe  its  courts  with  power  to  interfere^ 
either  by  injunction  or  mandate,  to  compel  religious  instructioi^ 
and  the  reading  of  religious  books  in  the  public  schools  of  tht 
State? 

If  this  power  exists,  it  must  be  found  in  our  State  or  federal  con- 
stitution, or  in  statutes  of  the  State  enacted  in  conformity  then^ 
with.  We  know  of  no  law  enforceable  by  courts  of  the  State  aboTS 
or  beyond  these. 

We  are  referred  to  no  proyision  of  the  federal  constitution,  nos 
to  any  enactment  of  the  State  legislature,  conferring  such  a  power 

Counsel  for  the  defendants  in  error,  as  we  understand  them, 
claim  to  deriyo  this  authority  of  the  court  from  the  last  clause  m 
section  7,  article  1,  in  connection  with  section  3,  article'  6,  of  ths 
State  constitution,  which  are  as  follows: 
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**  Sia  7«  All  men  have  a  natural  and  indefeasible  right  to  wor- 
ship Almighty  Gk)d  according  to  the  dictates  of  their  own  con* 
Bcienoe.  No  person  shall  be  compelled  to  attend,  erect^  or  support 
any  phice  of  worship,  or  maintain  any  form  of  worship  against  his 
consent;  and  no  preference  shall  be  giyen,  by  law,  to  any  religions 
society;  nor  shall  any  interference  with  the  rights  of  conscience  be 
permitted*  No  religions  test  shall  be  required  as  a  qualification  for 
offibe,  nor  shall  any  person  be  incompetent  to  be  a  witness  on 
account  of  his  religious  belief;  but  nothing  herein  shall  be  con- 
strued to  dispense  with  oaths  and  affirmations.  Religion,  morality 
and  knowledge^  howeyer,  being  essential  to  good  goyemment,  it 
shall  be  the  duty  of  the  general  assembly  to  pass  suitable  laws  to 
protect  eyeiy  religious  denomination  in  the  peaceable  enjoyment  of 
its  own  mode  of  public  worship,  and  to  encourage  schools  and  the 
means  of  instruction/' 

'^  Sbo.  2.  The  general  assembly  shall  make  such  proyisions,  by 
taxation  or  otherwise,  as,  with  the  income  arising  from  the  school 
trust  fund,  will  secure  a  thorough  and  efficient  system  of  common 
schools  throughout  the  State ;  but  no  religious  or  other  sect  or 
sects  shall  oyer  haye  any  exclusiye  right  to,  or  control  of,  any  part 
of  the  school  funds  of  this  State." 

If  we  rightly  comprehend  the  arguments,  it  is  claimed  on  behalf 
of  the  defendimts  in  error,  (1)  that  these  proyisions  in  the  consti* 
tntion  require  and  enjoin  religious  instructions,  or  the  teaching  of 
religious  doctrines  in  the  public  schools,  irrespectiye  of  the  wishes 
of  the  people  concerned  therein ;  and  (2)  that  this  requirement  and 
injunction  rests,  not  upon  the  legislature  alone,  but,  in  the  absence 
of  legislatiye  action  for  that  purpose,  is  a  law  of  the  State,  prcprio 
vigarBf  binding  upon  the  courts  and  people. 

If  it  is  not  conceded,  it  must  be  conceded  that  the  legislature 
haye  neyer  passed  any  law  enjoining  or  requiring  religious  instruc- 
tions in  the  public  schools,  or  giying  the  courts  power  in  any 
manner,  or  to  any  extent,  to  direct  or  determine  the  particular 
branches  of  learning  to  be  taught  therein,  or  to  enforce  instmctiona 
in  any  particular  branch  or  branches.  The  extent  of  legislatiye 
action,  either  under  the  present  constitution,  or  under  that  of 
1802,  which  contained  a  proyision  quite  similar  to  the  present,  has 
been  to  establish  and  maintain  a  general  system  of  common  schools 
for  the  State,  and  to  place  their  management  and  control  exclusively 
fai  the  hands  of  directors,  trustees,  or  boards  of  education,  other 
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than  tiie  oonrts  of  the  State.  The  laws  efitablkhing  this  aystem 
date  back  to  1825,  aad  form  an  importaat  part  of  the  kgifllatioii  ol 
the  State.  They  haye,  from  time  to  time,  been  changed,  amended^ 
repealed  and  re-enacted*  While  these  laws  do  refer  to  other 
branches  of  learning  in  the  schools,  they  nowhere  enjoin  or  speak 
of  religions  instruction  therein.  They  speak  of  the  ''  morals''  and 
''good  conduct''  of  the  pupils,  and  of  the  ''moral  character"  of 
the  teachers ;  but  they  nowhere  require  the  pupil  to  be  taught  re* 
ligion,  or  the  teacher  to  be  religious.  Much  less  do  they  require 
this  to  be  done  against  the  will  of  the  pe<^le  interested. 

The  s}>ecial  laws  goyeming  the  publio  schools  of  the  city  of  Gin* 
einnati  are  not  dissimilar,  in  this  respect  to  those  of  a  general  na- 
ture regulating  the  common  schools  of  the  State.  The  act  of  Jan- 
nary,  1853  (Disney's  Stat  and  Ord.  775),  under  which  the  board 
were  acting  at  the  time  they  passed  the  resolutions  in  question, 
among  other  things,  inroyides  : 

"That  the  said  trustees  and  msitars"  (afterward  changed  to 
"  board  of  education  ")  "  shall  haye  the  superintendence  of  all  the 
schools  in  said  city,  organized  and  established  under  this  act,  and 
from  time  to  time  shall  make  such  regulations  for  the  goyemment 
and  instruction  of  the  children  therein  as  to  them  shall  appear  proper 
and  expedient,''  *  *  ♦  "and  generaUy  do  and  perform  all 
matters  and  things  pertaining  to  the  duties  of  their  said  office, 
which  may  be  necessary  and  proper  to  promote  the  education, 
morals  and  good  conduct  of  the  children  instructed  in  said  schools." 

This  act  requires  of  teachers  in  the  schools  of  the  city  the  same 
certificate  that  is  required  by  the  general  law  relating  to  publio 
schools,  namely,  a  certificate  of  "competency  and  good  moral 
character.'' 

If  the  clause  of  the  State  constitution  in  question  do  enjoin  the 
teaching  of  religious  doctrines  in  the  schools,  either  the  law-making 
power  of  the  State,  during  the  legislation  of  nearly  half  a  century, 
haye  failed  so  to  interpret  it,  or  they  haye  acted  in  apparent  disre- 
gard of  its  requirements.  Under  the  old  constitution,  which  in 
fact  contained  a  more  stringent  proyision  on  the  subject,  no  legis- 
latiye  action  was  had  for  twenty-three  years  to  enforce  instruction 
in  public  schools  in  any  branch  of  learning ;  and  at  no  time  since 
has  any  law  been  passed  to  enforce  religious  instruction  therein. 

There  is  a  total  absence,  therefore,  of  any  legislation  looking  to 
the  enforcement  of  religious  instruction,  or  the  reading  of  religious 
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bookt  in  the  public  Bchools;  and  we  are  brought  back  to  the  qnee- 
tion,  vhai  is  the  true  meaning  and  effect  of  these  constitutional 
provirions  on  this  subject?  Do  they  enjoin  religious  instructions 
m  the  schools?  and  does  this  injunction  bind  the  courts,  in  the 
absence  of  legislation?  We  are  unanimous  in  the  opinion  chat 
both  these  questions  must  be  answered  in  the  negatiye. 

The  clause  relied  upon  as  enjoining  religious  instructions  in  the 
schools  declares  three  things  to  be  essential  to  good  goremment, 
and  for  that  reason  requires  the  legislature  to  encourage  ''means 
of  instruction"  generally,  and  among  other  means,  that  of 
''schools."  The  three  things  so  declared  to  be  essential  to  good 
goTemment  are  "religion,  morality,  and  knowledge,"  These  three 
words  stand  in  the  same  category,  and  in  the  same  relation  to  the 
context;  and  if  one  of  them  is  used  in  its  generic  or  unlimited 
sense,  so  are  all  three.  That  the  word  "  knowledge  "  and  the  word 
"  morality  "  are  used  in  that  sense,  is  very  plain.  The  meaning  is, 
that  true  religion,  true  morality,  and  true  knowledge  shall  be  pro- 
moted, by  encouraging  schools  and  means  of  instruction.  The 
last  named  of  these  three  words,  "knowledge,"  comprehends  in 
itself  all  that  is  comprehended  in  the  other  two  words,  "religion" 
and  "morality,"  and  which  can  be  the  subject  of  human  "instruc- 
tioD."  True  religion  includes  true  morality.  All  that  is  compre- 
hended in  the  word  "religion,"  or  in  the  words  "religion  and 
morality,"  and  that  pan  be  the  subject  of  human  "  instructions," 
must  be  included  under  the  general  term,  "knowledge."  Nothing 
is  enjoined,  therefore,  but  the  encouragement  of  means  of  instruc- 
tion in  "  general  knowledge  " —  the  knowledge  of  truth.  The  fair 
interpretation  seems  to  be,  that  true  "religion"  and  "morality" 
are  aided  and  promoted  by  the  increase  and  diffusion  of  "  knowl- 
edge," on  the  theory  that  "knowledge  is  the  handmaid  of  virtue," 
and  that  all  three — reUgion,  morality,  and  knowledge  —  are  essen- 
tial to  good  government.  But  there  is  no  direction  given  as  to 
what  system  of  general  knowledge,  or  of  religion  or  morals,  shall 
be  taught;  nor  as  to  what  particular  branches  of  such  system  or 
systems  shall  be  introduced  into  the  "  schools; "  nor  is  any  direc- 
tion given  as  to  what  other  "means  of  instruction"  shall  be 
employed.  To  enjoin  "instructions "  in  "knowledge,"  the  knowl- 
edge of  truth  in  all  its  branches  —  religious,  moral,  or  otherwise  — 
is  one  thing;  and  to  declare  what  is  truth  —  truth  in  any  one,  or  in 
all  departments  of  human  knowledge  —  and  to  enjoin  the  teaching 
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of  that,  08  trath,  is  qnite  another  thing.  To  enjoin  the  latter, 
would  be  to  declare  that  human  knowledge  had  reached  its  nlti* 
matnm.  This  the  constitution  does  not  undertake  to  do,  r.either 
as  to  ''religion/' ''  morality/'  nor  any  other  branch  or  department 
of  human  ''knowledge/'  And  eren  had  it  so  declared  what  was 
to  be  received  and  taught  as  religious  truth,  to  the  exclusion  of  all 
else,  it  would  still  be  necessary,  in  order  to  make  the  case  here 
claimed,  to  go  further,  and  show  what  branches  embraced  in  the 
injunction  are  required  to  be  taught  in  the  schools,  and  that  those 
to  be  so  taught  include  the  subject  of  religion. 

The  trpth  is  that  these  are  matters  left  to  legislatiye  discretion, 
subject  to  the  limitations  on  legislatiye  power,  regarding  religious 
freedom,  contained  in  the  bill  of  rights;  and  subject  also  to  the 
injunction  that  laws  shall  be  passed,  such  as  in  the  judgment  of 
the  legislature  are  "suitable"  to  encourage  gener^  means  of 
instruction,  including,  among  otiier  means,  a  system  of  common 
schools. 

Equally  plain  is  it  to  us,  that  if  the  supposed  injunction  to  pro- 
yide  for  religious  instructions  is  to  be  found  in  the  clauses  of  the 
constitution  in  question,  it  is  one  that  rests  exdusiyely  upon  the 
legislature.  In  both  sections  the  duty  is  expressly  imposed  upon 
the  "general  assembly."  The  injunction  is,  to  "pass  suitable 
laws."  Until  these  "  laws  "  are  passed,  it  is  quite  clear  to  us  that 
the  courts  have  no  power  to  interpose.  The  courts  can  only 
execute  the  laws  when  passed.  They  cannot  compel  the  general 
assembly  to  pass  them. 

This  opinion  might  well  end  here.  Were  the  subject  of  contro- 
versy any  other  branch  of  instruction  in  the  schools  than  religion, 
I  have  no  doubt  it  might  safely  end  here,  and  the  unanimous 
opinion  of  the  court  thus  rendered  be  satisfactory  to  alL  The  case 
is  of  peculiar  importance,  however,  in  the  fact  that  it  touches  our 
religious  convictions  and  prejudices,  and  threatens  to  disturb  the 
harmonious  working  of  the  State  government,  and  particularly  of 
the  public  schools  of  the  State.  I  deem  it  not  improper,  therefore, 
to  consider  briefly  some  of  the  points  and  matters  so  ably  and 
elaborately  argued  by  counsel,  although  really  lying  outside  of  the 
case  proper,  or  only  bearing  on  it  remotely. 

The  real  claim  here  is,  that  by  "religion,"  in  this  clause  of  the 
constitution,  is  meant  "  Christian  religion,"  and  that  by  "religious 
denomination  "  in  the  same  clause  is  meant  "  Christian  deiiOmina- 
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tion/'  If  this  claim  is  well  founded^  I  do  not  see  how  we  can 
consistently  ayoid  giving  a  like  meaning  to  the  same  words  and 
theii  cognates^  '' worship/'  ''religions  society/'  ''sect/'  "con* 
science/'  ''religions  belief/'  throughout  the  entire  section*  To  do 
Bo^  it  will  readily  be  seen,  would  be  to  withdraw  from  eyery  person  not 
of  Christian  belief  the  guaranties  therein  vouchsafedy  and  to  with- 
draw many  of  them  from  Christians  themselves.  In  that  sense  the 
clause  of  section  7  in  question  would  read  as  follows: 

"  Christianity,  morality  and  knowledge,  however,  being  essential 
to  good  government,  it  shall  be  the  duty  of  the  general  assembly  to 
pass  suitable  laws  to  protect  every  Christian  denomination  in  the 
peaceable  enjoyment  of  its  own  mode  of  public  worship,  and  to 
encourage  schools  and  the  means  of  instruction." 

Nor  can  I  see  why,  in  order  to  be  consistent,  the  concluding 
clause  of  section  2,  article  6,  should  not  read  as  follows:  *  *  • 
"But  no  Christian,  or  other  sect  or  sects,  shall  ever  have  any 
exclusive  right  to  or  control  of  any  part  of  the  school  funds  of  the 
State ;  lut  Christians,  as  a  body,  including  all  their  sects^  may  have 
control  of  the  whole  of  said  funds.'* 

I  do  not  say  that  such  a  reading  of  the  sections  in  question  is 
literally  contended  for ;  and  yet  I  see  no  fair  escape  from  it,  if  the 
word  "  Christianity,"  or  the  words  "  Christian  religion,"  or  "  the 
religion  of  the  Bible,"  are  to  be  interpolated  or  substituted  for  the 
word  "  religion,"  at  the  place  indicated. 

If,  by  this  generic  word  "  religion,"  was  really  meant "  the  Chris- 
tian religion,"  or  "  Bible  religion,"  why  was  it  not  plainly  so  writ- 
ten ?  Surely  the  subject  was  of  importance  enough  to  justify  the 
pains,  and  surely  it  was  of  interest  enough  to  exclude  the  supposi- 
tion that  it  was  written  in  haste,  or  thoughtlessly  slurred  over.  At 
the  time  of  adopting  our  present  constitution,  this  word  "  religion  " 
had  had  a  place  in  our  old  constitution  for  half  a  century,  which 
was  surely  ample  time  for  studying  its  meaning  and  effect,  in  order 
to  make  the  necessary  correction  or  alteration,  so  as  to  render  its 
true  meaning  definite  and  certain.  The  same  word  "  religion," 
and  in  much  the  same  connection,  is  found  in  the  constitution  of 
the  United  States.  The  latter  constitution,  at  least,  if  not  our 
own  also,  in  a  sense,  speaks  to  mankind,  and  speaks  of  the  rights 
of  man.  Neither  the  word  "Christianity,"  "Christian,"  nor 
"  Bible,"  is  to  be  found  in  either.  When  they  speak  of  "  religion," 
ihey  must  mean  the  religion  of  man,  and  not  the  religion  of  any 
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€tMB8  of  men.  When  they  speak  of  ''all  men''  haying  oertain 
rigl\tty  they  cannot  mean  merely  ''all  ChriBtian  men."  Some  of 
the  yery  men  who  helped  to  frame  these  constitntionB  were  them- 
«eli  ea  not  Ghristian  men. 

We  are.  told  that  this  word  "religion"  mnst  mean  "Christian 
religion/'  becanse  "  Ghristiaaity  is  a  part  of  the  common  law  of 
this  country/'  lying  behind  and  aboye  its  constitutions.  Those 
who  make  this  assertion  can  hardly  be  serious  and  intend  the  real 
import  of  their  language.  If  Christianity  is  a  law  of  the  State, 
like  eyery  other  law  it  must  haye  a  sanction.  Adequate  penalties 
must  be  proyided  to  enforce  obedience  to  all  its  requirements  and 
precepts.  No  one  seriously  contends  for  any  such  doctrine  in  this 
country,  or,  I  might  almost  say,  in  this  age  of  the  world.  The 
only  foundation  —  rather,  the  only  excuse — for  the  proposition 
that  Christianity  is  part  of  the  law  of  this  country,  is  the  fact  that 
it  is  a  Christian  country,  and  that  its  constitutions  and  laws  are 
made  by  a  Christian  people.  And  is  not  the  yery  fact  that  those 
laws  do  not  attempt  to  enforce  Christianity,  or  to  place  it  upon 
exceptional  or  yantage  ground,  itself  a  strong  eyidence  that  they 
nre  the  laws  of  a  Christian  people,  and  that  their  religion  is  the 
best  and  purest  of  religions?  It  is  strong  eyidence  that  their 
religion  is  indeed  a  religion  "  without  partiality,"  and  therefore  a 
religion  "  without  hypocrisy."  True  Christianity  asks  no  aid  from 
the  sword  of  ciyil  authority.  It  began  without  the  sword,  and 
whereyer  it  has  taken  the  sword  it  has  perished  by  the  sword.  To 
depend  on  ciyil  authority  for  its  enforcement  is  to  acknowledge  its 
own  weakness,  which  it  can  neyer  afford  to  do.  It  is  able  to  fight 
its  own  battles.  Its  weapons  are  moral  and  spiritual,  and  not 
carnal.  Armed  wiUi  these,  and  these  alone,  it  is  not  afraid  nor 
"  ashamed  "  to  be  compared  with  other  religions,  and  to  withstand 
them  single-handed.  And  the  yery  reason  why  it  is  not  so  afraid 
or  "ashamed"  is  that  it  is  not  the  "power  of  man,'*  but  "the 
power  of  God,"  on  which  it  depends.  True  Christianity  never 
shields  itself  behind  majorities.  Nero  and  the  other  persecuting 
Boman  emperors  were  amply  supported  by  majorities;  and  yet  the 
pure  and  peaceable  religion  of  Christ  in  the  end  triumphed  oyer 
them  all;  and  it  was  only  when  it  attempted  itself  to  enforoe 
religion  by  the  arm  of  authority  that  it  began  to  wane.  A  form  of 
religion  that  cannot  liye  under  equal  and  impartial  laws  ought  to 
die,  and  sooner  or  later  must  die. 
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Legal  Christiftnity  is  a  Bolecism^  a  contradiction  of  terms.  Wheu 
Ohristianity  aaks  the  aid  of  goyemment  beyond  mere  zmpartiai 
protection,  it  denies  itself.  Its  laws  are  divine,  and  not  hnman. 
Its  essential  interests  lie  beyond  the  reach  and  range  of  human 
goYemments.  United  with  gOTemment,  religion  never  rises  above 
the  merest  superstition;  united  with  religion,  government  never 
rises  above  the  merest  despotism;  and  all  history  shows  us  that  the 
more  widely  and  completely  they  are  separated,  the  better  it  is  for 
both. 

Religion  is  not  —  much  less  is  Christianity  or  any  other  particu- 
lar system  of  religion  —  named  in  the  preamble  to  the  constitution 
of  the  United  States  as  one  of  the  declared  obfects  of  government; 
nor  is  it  mentioned  in  the  clause  in  question,  in  our  own  constitu- 
tion, as  being  essential  to  any  thing  beyond  mere  human  govern- 
ment. Religion  is  ^'essential''  to  much  more  than  human  govern- 
ment. It  is  essential  to  man's  spiritual  interests,  which  rise  infi- 
nitely above,  and  are  to  outlive,  all  human  governments.  It  would 
have  been  easy  to  declare  this  great  truth  in  the  constitution;  but 
its  framers  would  have  been  quite  out  of  their  proper  sphere  in 
making  the  declaration.  They  contented  themselves  with  declaring 
that  religion  is  essential  to  good  government;  providing  for  the 
protection  of  all  in  its  enjoyment,  each  in  his  own  way,  and  pro- 
viding means  for  the  diffusion  of  general  knowledge  among  the 
people.  The  declaration  is,  not  that  government  is  essential  to 
good  religion,  but  that  religion  is  essential  to  good  government* 
Both  propositions  are  true,  but  they  are  true  in  quite  different 
senses.  Oood  government  is  essential  to  religion  for  the  purpose 
declared  elsewhere  in  the  same  section  of  the  constitution,  namely, 
for  the  purpose  of  mere  protection.  But  religion,  morality  and 
knowledge  are  essential  to  government,  in  the  sense  that  they  have 
the  instrumentalities  for  producing  and  perfecting  a  good  form  of 
government.  On  the  other  hand,  no  government  is  at  all  adapted 
for  producing,  perfecting  or  propagating  a  good  religion.  Religion 
in  its  widest  and  best  sense  has  most,  if  not  all,  the  instrumentali- 
ties for  producing  the  beet  form  of  government  Religion  is  the 
parent,  and  not  the  offspring,  of  good  government.  Its  kingdom 
is  to  \)%firtt  sought,  and  good  government  is  one  of  those  things 
which  will  be  added  thereto.  True  religion  is  the  sun  which  gives 
to  government  all  its  true  lights,  while  tiie  latter  merely  acts  upon 
religion  by  reflection. 
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Properly  speaking,  there  is  no  such  thing  as  **  religion  of  State. ** 
What  we  mean  by  that  phrase  is,  the  religion  of  some  individual  or 
set  of  individuals,  taught  and  enforced  by  the  State.  The  State 
can  have  no  religious  opinions ;  and  if  it  undertakes  to  enforce  the 
teaching  of  such  opinions,  they  must  be  the  opinions  of  some 
natural  person  or  class  of  persons.  If  it  embarks  in  this  business, 
whose  opinion  shall  it  adopt  ?  If  it  adopts  the  opinions  of  more 
than  one  man,  or  one  class  of  men,  to  what  extent  may  it  groiip 
together  conjSicting  opinions;  or  may  it  group  together  the  opinions 
of  all  ?  And  where  this  conflict  exists,  how  thorough  will  the  teach- 
ing be  ?  Will  it  be  exhaustive  and  exact,  as  it  is  in  elementary 
literature  and  in  the  sciences  usually  taught  to  children ;  and,  if 
not,  which  of  the  doctrines  or  truths  claimed  by  each  will  be  blurred 
over,  and  which  taught  in  preference  to  those  in  conflict  ?  These 
are  difficulties  which  we  do  not  have  to  encounter  when  teaching 
the  ordinary  branches  of  learning.  It  is  only  when  we  come  to 
teach  what  lies  '' beyond  the  scope  of  sense  and  reason" — what 
from  its  very  nature  can  only  be  the  object  of  faith  —  that  we  en- 
counter these  difficulties.  Especially  is  this  so  when  our  pupils  are 
children,  to  whom  we  are  compelled  to  assume  a  dogmatical  method 
and  manner,  and  whose  faith  at  last  is  more  a  faith  in  us  than  in 
any  thing  else.  Suppose  the  State  should  undertake  to  teach  Ohris- 
tianity  in  the  broad  sense  in  which  counsel  apply  the  term,  or  the 
'^religion  of  the  Bible,"  so  as  also  to  include  the  Jewish  faith — 
where  would  it  begin ;  how  far  would  it  go  ;  and  what  points  of 
disagreement  would  be  omitted  ? 

If  it  be  true  that  our  law  enjoins  the  teaching  of  the  Christian 
religion  in  the  schools,  surely,  then,  all  its  teachers  should  be  Chris- 
tians. Where  I  such  a  teacher,  while  I  should  instruct  the  pupils 
that  the  Christian  religion  was  true  and  all  other  religions  false,  I 
should  tell  them  that  the  law  itself  was  an  unchristian  law.  One 
of  my  first  lessons  to  the  pupils  would  show  it  to  be  unchristian. 
That  lesson  would  be:  "Whatsoever  ye  would  that  men  should  do 
to  you,  do  ye  even  so  to  them  ;  for  this  is  the  law  and  the  prophets." 
I  could  not  look  the  veriest  infidel  or  heathen  in  the  face,  and  say 
that  such  a  law  was  just,  or  that  it  was  a  fair  specimen  of  Christian 
republicanism.  I  should  have  to  tell  him  that  it  was  an  outgrowth 
of  false  Christianity,  and  not  one  of  the  "  lights "  which  Chris* 
tians  are  commanded  to  shed  upon  an  unbelieving  world.  I  should 
feel  bound  to  acknowledge  to  him,  moreover,  that  it  violates  tha 


DEOEMBEE  TERM,  187Je.  247 


Boazd  of  Edacaiion  of  the  Citj  of  Cinciniiaii  y.  Minor. 

ipirit  of  our  constitutional  guarantiee^  and  is  a  State  religion  in 
embryo ;  that  if  we  have  no  right  to  tax  him  to  support  **  worshin," 
we  hare  no  right  to  tax  him  to  support  religious  instruction  ;  that 
to  tax  a  man  to  put  down  his  own  religion  is  of  the  very  essence  of 
tyranny ;  that  however  small  the  tax,  it  is  a  first  step  in  the  direc- 
tion of  an  '^  establishment  of  religion  ; "  and  I  should  add,  that 
the  first  step  in  that  direction  is  the  fatal  step,  because  it  logically 
inyolyes  the  last  step. 

But  it  will  be  asked,  how  can  religion,  in  this  general  sense,  be 
essential  to  good  goyemment  ?  Is  atheism,  is  the  religion  of  Bud- 
dha, of  Zoroaster,  of  Lao-tse,  conducive  to  good  government? 
Does  not  the  best  government  require  the  best  religion  ?  Certainly 
the  best  government  requires  the  best  religion.  It  is  the  child  of 
true  religion,  or  of  truth  on  the  subject  of  religion,  as  well  as  on  all 
other  subjects.  But  the  real  question  here  is,  not  what  is  the  best 
religion,  but  how  shall  this  best  religion  be  secured?  I  answer,  it 
ean  best  be  secured  by  adopting  the  doctrine  of  this  7th  section  in 
our  own  bill  of  rights,  and  which  I  summarize  in  two  words,  by  calling 
it  the  doctrine  of  **  hands  ofE. "  Let  the  State  not  only  keep  its  own 
hands  off,  but  let  it  also  see  to  it  that  religious  sects  keep  their  hands 
off  each  other.  Let  religious  doctrines  have  a  fair  field,  and  a  free, 
intellectual,  moral,  and  spiritual  conflict.  The  weakest  —  that  is, 
the  intellectually,  morally,  and  spiritually  weakest — will  go  to  the 
wall,  and  the  best  will  triumph  in  the  end.  This  is  the  golden 
truth  which  it  has  taken  the  world  eighteen  centuries  to  learn,  and 
which  has  at  last  solved  the  terrible  enigma  of  "  church  and  state. '^ 
Among  the  many  forms  of  stating  this  truth,  as  a  principle  of 
government,  to  my  mind  it  is  nowhere  more  fairly  and  beautifully 
set  forth  than  in  our  own  constitution.  Were  it  in  my  power,  I 
would  not  alter  a  syllable  of  the  form  in  which  it  is  there  put 
down.  It  is  the  true  republican  doctrine;  it  is  simple  and  easily 
understood;  it  means  a  free  conflict  of  opinions  as  to  things  divine; 
and  it  means  masterly  inactivity  on  the  part  of  the  State,  except 
for  the  purpose  of  keeping  the  conflict  free,  and  preventing  the 
violation  of  private  rights  or  of  the  public  peace.  Meantime,  the 
State  will  impartially  aid  all  parties  in  their  struggles  after  relig- 
ious truth,  by  providing  means  for  the  increase  of  general  knowl- 
edge, which  is  the  handmaid  of  good  government,  as  well  as  of 
true  religion  and  morality.  It  means  that  a  man's  right  to  his  owa 
religious  convictions,  and  to  impart  them  to  his  own  children,  and 
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hk  and  their  right  to  engage,  in  conformity  thereto,  in  harmloH 
aots  of  worship  toward  the  Almighty,  are  as  sacred  in  the  eye  of 
the  law  as  his  rights  of  person  or  property,  and  that  although  in 
the  minority,  he  shall  be  protected  in  the  full  and  unrestricted 
enjoyment  thereof.  The  '^ protection"  guaranteed  by  the  section 
in  question,  means  protection  to  the  minority.  The  majority  can 
protect  itself.  Constitutions  are  enacted  for  the  yery  purpose  of 
protecting  the  weak  against  the  strong — the  few  against  the  many. 

As  with  indiriduals,  so  with  governments,  the  most  valuable 
truths  are  often  discovered  late  in  life;  and  when  discovered,  their 
simplicity  and  beauty  make  us  wonder  that  we  had  not  known 
them  before.  Such  is  the  character  and  history  of  the  truth  here 
spoken  of.  At  first  sight  it  seems  to  lie  deep;  but  on  close  exam- 
mation  we  find  it  to  be  only  a  new  phase  or  application  of  a  doo> 
trine  with  which  true  religion  everywhere  abounds.  It  is  simply . 
the  doctrine  of  conquering  an  enemy  by  kindness.  Let  religious 
sects  adopt  it  toward  each  other.  If  you  desire  people  to  fall  in 
iove  with  your  religion,  make  it  lovely.  If  you  wish  to  put  down 
a  false  religion,  put  it  down  by  kindness,  thus  heaping  coals  of  fire 
on  its  head.  You  can't  put  it  down  by  force;  that  has  been  tried. 
To  make  the  attempt,  is  to  put  down  your  own  religion,  or  to 
abandon  it.  Moral  and  spiritual  conflicts  cannot  be  profitably 
waged  with  carnal  weapons.  When  so  carried  on,  the  enemy  of 
truth'and  right  is  too  apt  to  triumph.  Even  heathen  writers  have 
learned  and  taught  this  golden  truth.  Buddha  says:  '^  Let  a  man 
overcome  anger  by  love,  evil  by  good,  the  greedy  by  liberality,  and 
the  slanderer  by  a  true  and  upright  life."  Christianity  is  full  of 
tills  truth,  and,  as  a  moral  code,  might  be  said  to  rest  upon  it.  It 
is  in  hoe  signo,  by  the  use  of  such  toeaponsy  that  Christianity  must 
rule,  if  it  rules  at  aU. 

We  are  aU  subject  to  prejudices,  deeper  and  more  fixed  on  the- 
subject  of  religion  than  on  any  other ;  each  is,  of  course,  unaware 
of  his  own  prejudices.  A  change  of  circumstances  oftdh  opens  our 
eyes.  No  Protestant  in  Spain,  and  no  Catholic  in  this  country, 
will  be  found  insisting  that  the  government  of  his  residenoe  shall 
BUi>port  and  teach  its  own  religion  to  the  exclusion  of  all  others, 
and  tax  all  alike  for  its  support.  If  it  is  right  for  one  government 
to  do  so,  then  it  is  right  for  aU.  Were  Christians  in  the  minority 
here,  I  apprehend  no  such  a  policy  would  be  thought  of  by  them. 
This  is  the  existing  policy  of  most  governments  in  the  world. 
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Ohiistiaii  oomitrieB,  hoireTer,  axe  fast  departmg  from  it — witnon 
Italy,  Fruam,  Spain,  England.  The  true  doctrine  on  the  sabjeot 
ifl  the  doctrine  of  peacefol  disagreement,  of  charitable  forbearance, 
and  perfect  impartiality.  Three  men — say,  a  Christian,  an  infidel, 
and  a  Jew — onght  to  be  able  to  carry  on  a  government  for  theii 
common  benefit,  snd  yet  leaye  the  religions  doctrines  and  worship 
of  each  nna£Eected  thereby,  otherwise  than  by  fairly  and  impartially 
protecting  eadi,  and  aiding  each  in  his  searches  after  truth.  If 
they  are  sensible  and  fair  men,  they  will  so  carry  on  their  goyem- 
ment^  and  carry  it  on  snccessfoUy,  and  for  the  benefit  of  all.  If 
they  are  not  sensible  and  fair  men,  they  will  be  apt  to  qnarrel  abont 
religion,  pnd,  in  the  end,  haye  a  bad  goyemment  and  bad  religion, 
if  they  do  not  destroy  both.  Surely,  they  could  weii  and  safely 
carry  on  any  other  business,  as  that  of  banking,  without  involving 
their  religious  opinions,  or  any  acts  of  religious  wonhip.  Govern- 
ment is  an  organization  for  particular  purposes.  It  is  not  almighty, 
and  we  are  not  to  look  to  it  for  every  thing.  The  great  bulk  of 
human  affairs  and  human  interests  is  left  by  any  free  government 
to  individual  enterprise  and  individual  action.  Beligion  is  emi- 
nently one  of  these  interests,  lying  outside  the  true  and  legitimate 
province  of  government. 

Counsel  say  that  to  withdraw  all  religious  instruction  from  the 
schools  would  be  to  put  them  under  the  control  of  '' infidel  sects.'' 
This  is  by  no  meaiiB  so.  To  teach  the  doctrines  of  infidelity,  and 
HkerAj  teach  that  Christianity  is  false,  is  one  thing;  and  to  give 
no  instructions  on  the  subject  is  quite  another  thing.  The  only 
hax  and  impartial  method,  where  serious  objection  is  made,  is  to 
let  each  sect  give  its  own  instmctiona,  elsewhere  than  in  the  State 
schools,  where  of  necessity  all  are  to  meet;  and  to  put  disputed 
doctrines  of  religion  among  other  subjects  of  instruction,  for  there 
are  many  others,  which  can  more  oonvenientiy,  satisfactorily,  and 
safely  be  taught  ebewhere.  Our  charitable,  punitive,  and  disci- 
plinary institutions  stand  on  an  entirely  difFerent  footing.  There 
the  State  takes  the  place  of  the  parent,  and  may  well  act  the  part 
of  a  parent  or  gnurdian  in  directing  what  religious  instructions 
•hall  be  given. 

The  principles  here  expressed  are  not  new.  They  are  the  same, 
so  far  as  applicable,  enunciated  by  this  court  in  Shorn  v.  RicAardSf 
»  Ohio  St  887,  and  in  McGaMch  v.  Wason,  4  ib.  566.  They  are 
aa  old  as  Madison,  and  were  his  favorite  opinions.    Madison,  who 
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had  more  to  do  with  framing  the  constitation  of  the  United  States 
than  any  other  man^  and  whose  purity  of  life  and  orthodoxy  of 
religions  belief  no  one  questions,  himself  says: 

^'Beligion  is  not  within  the  purview  of  human  government." 
And  again  he  says:  ^'Beligion  is  essentially  distinct  from  human 
government,  and  exempt  from  its  cognizance.  A  connection 
between  them  is  injurious  to  both.  There  are  causes  in  the 
human  breast  which  insure  the  perpetuity  of  religion  without  the 
aid  of  law." 

In  his  letter  to  Oovemor  Livingston,  July  10,  1822,  he  says:  ^'I 
observe  with  particular  pleasure  the  view  you  have  taken  of  thQ 
immunity  of  religion  from  civil  government,  in  every  case  where  it 
does  not  trespass  on  private  rights  or  the  public  peace.  This  has 
always  been  a  favorite  doctrine  with  me." 

I  have  made  this  opinion  exceptionally  and  laboriously  long.  I 
have  done  so  in  the  hope  that  I  might  thereby  aid  in  bringing  about 
a  harmony  of  views  and  a  fraternity  of  feeling  between  different 
classes  of  society,  who  have  a  common  interest  in  a  great  public 
institution  of  the  State,  which,  if  managed  as  sensible  men  ought 
to  manage  it,  I  have  no  doubt,  will  be  a  principal  instrumentality 
in  working  out  for  us  what  all  desire  —  the  best  form  of  govern- 
ment and  the  purest  system  of  religion. 

I  ought  to  observe  tiiat,  in  our  construction  of  the  first  named 
of  the  two  resolutions  in  question,  especially  in  the  light  of  the 
answer  of  the  board,  we  do  not  understand  that  any  of  the 
''readers,"  so  called,  or  other  books  used  as  mere  lesson-books,  are 
excluded  from  the  schools,  or  that  any  inconvenience  from  the 
necessity  of  procuring  new  books  will  be  occasioned  by  the  enforce- 
ment of  the  resolutions. 

It  follows  that  the  judgment  of  the  superior  court  will  be 
raversed,  and  the  original  petition  dismissed. 

Judgment  accordingly. 
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BiDOWAT,  plaintiff  in  error,  y.  Mashko. 

(aOhio8i.SM.) 

Dower -^reUcue  of — flrattdulotU  deed, 

A  ittleMe  of  dower  by  a  married  woman,  who  joins  her  haaband  for  that  ptO' 
poee  in  a  deed  to  defraud  parchaaem,  is  binding  only  as  against  the  releasee 
and  his  privies ;  and  where  such  fraadolent  oonyeyanoe  is  set  aside  at  the 
suit  of  the  partj  injured,  and  a  transfer  of  the  premises,  as  against  her  hus- 
band, is  decreed  to  the  plaintifl,  the  wife,  in  the  event  of  her  surviving  the 
husband,  is  entitled  to  dower  ai«  ag^nst  such  owner.    {See  note,  p,  258.) 

« 

Motion  for  leaye  to  file  a  petition  in  error  to  reverse  the  judg- 
ment of  the  district  court  of  Brown  county. 

The  original  action,  which  was  a  proceeding  for  dower,  prose- 
cuted by  defendant  in  error  against  plaintiff  in  error,  was  brought 
by  appeal  into  the  district  court,  and  upon  hearing  therein,  dower 
was  decreed  as  demanded  by  the  petitioner. 

The  testimony  was  placed  upon  record  by  bill  of  exceptions,  from 
which  the  following  state  of  facts  appears  : 

1.  Alonzo  Masting,  late  husband  of  defendant  in  error,  and  under 
whom  she  claims,  was,  during  the  coverture,  seized  in  fee  simple 
of  the  lands  in  controversy. 

2.  During  such  coverture  the  husband  contracted  with  plaintiff 
in  error  to  sell  and  convey  to  her  said  lands,  and,  in  pursuance  of 
the  contract,  possession  was  delivered  to  her. 

3.  Afterward  said  Masting  and  the  defendant  in  error,  his  wife, 
executed  and  delivered  to  one  W.  W.  Carpenter  a  mortgage  upon 
the  premises,  and  subsequentiy  a  deed  to  Delia  Carpenter,  wife  of 
said  W.  W.,  purporting  to  convey  to  her  the  same  premises  abso- 
lutely. 

4.  Afterward  the  plaintiff  in  error  brought  an  action  in  the  com« 
mon  pleas  of  Brown  county,  against  said  Alonzo  Masting,  W.  W. 
Carpenter  and  Delia  Carpenter,  for  the  purpose  of  setting  aside  the 
mortgage  to  W.  W.  Carpenter  and  deed  to  Delia  Carpenter,  upon 
the  ground  that  they  were  made  in  fraud  of  her  rights  under  said 
contract  of  purchase,  and  to  compel  said  Masting  to  convey  said 
premises  to  her  according  to  the  terms  of  said  sale  ;  and  such  pro- 
ceedings were  had  therein  that  said  mortgage  and  deed  were,  by 


252  OHIO, 


the  decree  of  said  court,  deckred  fraudulent  and  Toid,  and  the 
same  were  set  aside  and  held  for  nanght  as  against  the  plaintiff  in 
error.  And  it  was  further  decreed  therein  that  said  Masting  should, 
within  ten  days,  oonyey  said  premises  to  the  plaintiff  in  error,  and 
in  default  thereof  that  the  decree  should  operate  as  such  conyeyanoe. 
5.  Said  Masting  afterward  died,  leaving  the  defendant  in  error 
hiB  widow. 

WUk  A  Water9,  for  the  motion. 

Baird  A  Tawng,  contra. 

By  thb  Ooubt.  ITpon  this  state  of  facts  we  think  the  distriet 
court  did  not  err  in  decreeing  dower  to  the  defendant  in  error. 

That  the  husband  of  the  petitioner  was  seized  of  a  dowablo  estate 
in  the  premises  during  the  coyerture,  is  not  denied ;  and  the  only 
point  made  in  the  case  is,  as  to  the  effect  of  Mrs.  Masting's  release 
to  the  Oarpenters. 

It  is  well  settled  that  a  release  of  dower  by  a  married  woman  is 

binding  only  as  against  the  releasee  and  his  privies.    6  Ohio  St.  72; 

U  id.  450;  id.  298 ;  18  Ohio,  567 ;  8  Mete.  40.    The  petitioner  was 

not  a  party  to  the  action  wherein  the  plaintiff  in  error  was  decreed 

the  premises  in  controyersy,  nor  does  that  decree  purport  to  affect 

her  rights  in  any  way.    The  title  of  the  plaintiff  in  error  is  not 

derived  through  the  fraudulent  vendees.    Those  fraudulent  deeds 

were  declared  void,  and  the  plaintiff  took  title  from  the  husband 

of  the  petitioner,  leaving  her  rights  in  the  property  to  remain  in 

the  exact  state  they  would  have  occupied  had  the  fraudulent  con* 

veyances  never  been  made. 

Motion  overruled. 

9 
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WlnTOMffwnl  aftlolM  of  pnpwtj  «ie  atoleii  at  the  Mine  timep  the 
befaig  the  aeiiiep  the  whole,  although  thej  belong  to  dlflbient  ownen,  may  be 
embraoed  In  one  oonnt  of  the  indictment  and  the  taking  thereof  chaiged  aa 
one  offenee. 

Ikdictmbnt  for  larceny.  The  indictment  contained  three  counts, 
the  second  of  which  charged  the  defendant  with  feloniously  steal- 
ing certain  articles  the  property  of  Lucinda  £.  Beyins,  and  certain 
other  articles,  the  property  of  Ebenezer  Berins,  etc. 

At  the  trial  the  prosecution  gaye  evidence  tending  to  prove  the 
taking  by  the  defendant  of  the  articles  charged  to  belong  to  Eben- 
eser  Bevins,  and  offered  evidence  to  prove  the  taking  by  defendant 
of  the  property  of  Lucinda  E.  Bevins,  and  to  prove  that  all  the 
property  mentioned  in  the  second  count  was  taken  at  the  same  time 
and  that  the  theft  thereof  was  one  and  the  same  transaction.  Both 
offers  were  rejected  by  the  court,  and  the  evidence  confined  to 
proof  of  the  larceny  of  the  property  of  one  of  the  parties. 

The  State  excepted  to  the  ruling,  and  brought  error. 

/•  2>.  Ford,  for  the  State. 

C.  F.  France,  for  defendant  in  error. 

Stoke,  J.  The  objection  taken  by  defendant's  attorney  to  the 
evidence  offered  on  behalf  of  the  State,  and  the  ruling  of  the  court 
thereon,  proceed  upon  the  concession  that  the  goods  charged  in  the 
second  count  of  the  indictment  to  have  been  stolen,  were  all  taken 
at  the  same  time,  and  that  the  taking  thereof,  although  they  were 
the  property  of  different  persons,  constituted,  in  fact,  but  one 
transaction.  This  the  attorney  for  the  State  offered  at  the  time  to 
prove,  and  such  was  the  legal  effect  of  the  allegations  of  the  second 
count  of  the  indictment,  under  which  the  testimony  was  offered. 
In  sustaining  the  objection  and  requiring  the  prosecutor  to  treat 
the  charge  of  stealing  the  proi>erty  of  each  alleged  owner  as  being 
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necessarily,  in  law,  charges  of  separate  and  distinct  offenses,  we 
think  the  conrt  erred. 

The  particular  ownership  of  the  property  which  is  the  subject  of 
a  larceny,  does  not  fall  within  the  definition  and  is  not  of  the 
essence  of  the  crime.  The  gist  of  the  offense  consists  in  feloni- 
ously taking  the  property  of  another;'  and  neither  the  legal  nor  the 
moral  quality  of  the  act  is  at  all  affected  by  the  fact  that  the  prop- 
erty stolen,  instead  of  being  owned  by  one,  or  by  two  or  more 
jointly,  is  the  seyeral  property  of  different  persons.  The  particular 
ownership  of  the  property  is  charged  in  the  indictment,  not  to  give 
character  to  the  act  of  tiJdng,  but  merely  by  way  of  description  of 
the  particular  offense. 

It  is  urged,  in  support  of  the  ruling  of  the  court  below,  that 
whateyer  might  otherwise  be  the  law  upon  this  subject,  the  taking, 
in  such  case,  of  the  property  of  each  owner  must,  under  our  stat- 
ute, be  held  to  be  a  separate  and  distinct  offense,  for  the  reason 
that  the  accused,  in  case  he  is  convicted,  and  the  value  of  the 
property  taken  is  found  to  be  less  than  thirty-five  dollars,  may  be 
required,  as  a  part  of  the  sentence,  ^'  to  make  restitution  to  the 
party  injured  in  twofold  the  value  of  the  property  stolen."  This 
position  finds  some  countenance  in  the  remarks  of  Sedgwick,  J.,  in 
Commonwealth  v.  Andrew^  2  Mass.  409.  The  question,  however, 
did  not  arise  in  that  case,  and  was  not  determined. 

The  argument  rests  upon  the  assumption  that  an  order  of  resti- 
tution can  be  made  in  a  particular  case  in  favor  of  one  party  only, 
and  hence  the  conclusion  is  reached  that  this  provision  of  the  stat- 
ute can  only  be  complied  with  by  treating  the  larceny  of  the  goods 
of  each  owner  as  necessarily  a  separate  and  distinct  offense. 

The  assumption  seems  to  us  to  be  founded  in  a  misconception  of 
the  nature  of  the  prosecution  and  of  the  relation  to  it  of  the  party 
injured.  The  prosecution  is  conducted  in  the  name  and  by  the 
authority  of  the  State,  and  the  paramount  object  is  the  punishment 
of  the  offender.  The  party  injured  may  be  incidentally  benefited 
as  the  result  of  a  conviction,  but  he  is  in  no  sense  a  party  to  the 
proceeding. 

The  only  parties  upon  the  record,  and  the  only  parties  in  fact, 
are  the  State  upon  the  one  side  and  the  accused  upon  the  other. 
When,  therefore,  the  subject  of  a  particular  larceny  is  the  property 
df  different  persons,  and  is  found  to  be  of  the  aggregate  value  ol 
less  than  thirty-five  dollars,  we  see  no  reason  why  the  jury  may  not, 
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properly,  be  required  to  retam  the  yalae  qf  the  property  belonging 
to  each,  as  well  as  the  aggregate  value  of  the  whole,  or  why,  such 
return  being  made,  orders  of  restitution  in  fayor  of  the  aeveral 
owners,  may  not  be  made  conformably  thereto. 

Being  of  the  opinion  that  the  court  below  erred  in  the  rulings 
complained  of,  we  state  the  following  as  the  rule  of  law,  which,  in 
our  judgment,  ought  to  govern  similar  cases  which  may  now  be 
pending  or  which  may  hereafter  arise. 

Where  several  articles  of  property  are  stolen  at  the  same  time, 
the  transaction  being  the  same,  the  whole,  although  they  belong  to 
different  owners,  may  be  embraced  in  one  count  of  the  indictment^ 
and  the  taking  thereof  charged  as  one  offense. 


Hioxox,  plaintiff  in  error,  t.  Hnn» 

(SOblo8i.0K.) 
IfaitigabU  rjofrt  —  OMrudion  of,  by  bridge — LegidaUu  pofur. 

The  liyen  of  this  State,  to  the  extent  that  they  are  in  fact  naylgable,  are  pab- 

lie  highwajB. 
A  riyer  is  regarded  nayigable  which  is  capable  of  transporting  the  products  of 

the  country,  or  upon  which  commerce  may  be  condacted ;  and  its  character 

as  a  highwaj  is  determined  by  its  navigable  capacity  rather  than  by  the 

frequency  of  its  use  for  navigation. 
The  entire  obstruction  of  a  navigable  river,  where  it  Ib  used  by  the  public,  is 

a  public  nuisance,  and  where  such  nuisance  works  a  private  injury,  the  party 

injured  may  restrain  its  ooutinuanoe  by  injunction. 
The  landings  and  warehouses  of  individuals  on  the  bank  of  a  navigable  river 

used  in  connection  therewith,  are  such  private  property  as  may  be  irreparably 

injured  by  the  destruction  of  the  navigability  of  the  river  to  such  landings 

and  warehouses. 
Corporations  or  public  officers  are  not  authorised  to  obstruct  the  navigation  of 

a  river,  under  a  legislative  grant  of  power,  merely  for  the  building  of  a 

bridge  across  a  river,  where  thtf  bridge  can  reasonably  be  constructed  so  ae 

not  to  destroy  the  navigability  of  the  river. 
Where  the  legislature  has  power  to  require  one  public  easement  to  yield  to 

another  more  important,  the  intention  to  grant  such  power  must  appear  bj 

express  words,  or  by  necessary  implication ;  and  such  implication  arises  onl  j 
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when  reqnisike  to  the  a&jOTme&t  of  the  poweis  ezpmdj  gnated,  and  omi 

be  extended  no  further  than  each  neceieitj  reqoirea. 
rhe  oommiMionen  of  Lake  conntj,  under  their  powem  aa  saeh  commieslonexa 

or  aa  the  euooeaflom  of  the  Lake  and  Tnunboll  Plankroad  Oompanf ,  being 
^empowered  only  in  general  terme  to  erect  a  bridge  acrom  Giand  river*  are 

not  anthorised  to  oonatmet  it  in  each  a  manner  that  it  will  prevent  the  nay 

igatlon  of  the  river.*    {8eencie,p,9tZ,) 

AonoK  by  Hine  a^gamst  Hickok  and  othen,  commisBionen  of 
Lake  county,  to  enjoin  them  from  building  a  bridge  acroas  Orand 
river  in  sucJi  a  manner  as  to  obstruct  the  navigation  thereof. 

The  cage  was  substantially  as  follows:  Hine  was  the  owner  of  land 
on  both  sides  of  Orand  river,  about  two  and  a  half  miles  above 
Fairport  harbor,  the  point  where  the  river  empties  into  Lake  Erie. 
The  river  was  navigable  for  vessels  and  steamboats  drawing  four 
and  one-half  feet  of  water,  from  the  lake  to  a  convenient  landing 
place  on  Hine's  land. 

In  1849,  the  ^'Lake  and  Trumbull  Plankroad  company''  was 
incorporated  by  a  special  act  of  the  general  assembly.  In  1850,  the 
company  built  their  road  from  Fairport  to  Painesville,  and  built, 
without  objection,  a  bridge  across  the  Orand  river  below  Hme's 
premises  and  at  a  point  where  the  commissioners  were  about  to  re- 
build a  like  bridge.  The  bridge  so  built  prevented  all  navigation 
from  the  lake  to  Hine's  landing,  and  that  proposed  to  be  built  would 
have  the  same  effect.  The  bridge  built  by  the  company  stood  a  few 
years  and  was  partly  carried  away. 

The  plankroad  company  surrendered  to  the  commissioners,  so 
far  as  could  be  done  by  law,  all  its  rights  to  the  road  in  Lake 
county,  and  it  thereafter  became  a  public  highway.  The  commis- 
sioners thereupon  rebuilt  the  bridge,  which  stood  until  January, 
1868,  when  it  was  wholly  swept  away  by  a  freshet.  But  Hine 
remonstrated  against  the  rebuilding  the  bridge  by  the  commis- 
sioners in  the  first  instance,  and  against  that  now  proposed  to  be 
built  by  them,  in  such  a  manner  as  to  obstruct  the  navigation  of 
the  river  to  his  landing-place. 

When  the  plankroad  company  was  chartered,  a  public  road  from 
Painesville  to  Fairport  crossed  Orand  river  a  short  distance  above 
Hine's  landing,  where  there  had  been  a  bridge  for  many  years;  but 
it  would  cost  more  to  build  a  bridge  there  than  at  the  plankroad 
crossing. 

*  The  forsgoiiiff  srUabiu  wm  prepared  by  the  oonit. 
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From  the  time  the  ooimtry  in  the  yioinity  of  Grand  river  was  settled 
to  that  of  the  building  of  the  plankroad  bridge,  the  riyer  was  navi- 
gated by  vessels  of  light  draft  from  said  landing-place  in  carrying 
freight  from  and  to  points  on  Lake  Erie,  and  during  that  time 
two  warehouses  were  built  at  the  landing  to  accommodate  the 
limited  commerce  at  that  place;  but  before  the  building  of  the 
bridge  the  principal  part  of  the  business  on  the  river  was  below 
the  place  where  it  was  built  Since  the  bridge  was  removed,  a 
small  business  in  transporting  freight  of  various  kinds  has  been 
done  on  the  river  from  the  lake  to  Hine's  landing;  but  doubtless 
the  obstruction  of  the  river  by  the  bridge  has  diminished  the 
amount  of  business  that  otherwise  would  have  been  done. 

At  and  before  the  admission  of  Ohio  into  the  Union,  the  land 
along  Grand  river,  like  other  lands  of  the  Western  Beserve,  had 
become  the  private  property  of  individual  owners. 

Upon  the  foregoing  facts,  the  district  court  held  that  Grand 
river,  from  its  mouth  to  said  landing-place,  was  a  highway;  that 
the  building  of  a  bridge  in  the  manner  proposed  was  in  contraven- 
tion of  the  rights  of  the  public  and  the  private  rights  of  Hine;  and 
that  the  case  is  a  proper  one  for  the  interposition  of  the  court,  by 
injunction,  to  prevent  the  building  of  the  bridge  in  a  manner  to 
destroy  the  navigation  of  the  river  to  said  landing-place;  and  judg- 
ment was  rendered  accordingly. 

EsUp  dk  Burke,  and  J.  B.  Burrows,  for  plaintiffs  in  error. 
Grand  river  being  wholly  within  Ohio,  the  legislature  had  full 
power  to  grant  the  right  to  bridge  it,  and  the  riparian  owner  is  not 
entitled  to  an  injunction  against  the  erection  of  the  bridge.  Oil* 
man  v.  Philadelphia,  3  Wal.  713;  Martin  v.  Waddel,  16  Pet  107; 
Russell  V.  Jersey,  15  How.  426;  Bennett  v.  Boggs,  Bald.  60;  3 
How.  201;  9  id.  471;  13  id.  26;  20  id.  84;  1  W.  &  M.  402;  McA. 
21^  4  BL  G.  C.  582;  2  Wal.  403;  5  McLean,  425;  Houck  on 
Rivers,  82,  64,  136;  4  Pick.  460;  8  Gurtiss,  105;  51  111.  266,  273; 
25  Pick.  344;  15  Gurtiss,  403,  562;  18  id.  300.  The  act  mcorpo- 
rating  the  L.  &  T.  Plankroad  Co.,  47  Local  Laws,  8,  by  necessary 
implication  authorized  the  bridge. 

The  use  of  the  river  for  purposes  of  navigation,  at  and  above  the 
site  of  the  bridge,  had  been  practically  abandoned,  and  it  was  prac- 
tically valueless  for  any  purpose  of  that  sort 

Xridess  the  bridge  will  be  both  a  real,  substantial  and  irreparable 
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injiuy  to  the  riparian  owner,  amd  detrimmUdl  to  tiepuUie  interesti^ 
no  injunction  can  be  granted.  SutMmon  t.  Thammm,  9  Ohio, 
58;  8  Black.  474,  M5. 

J2.  P.  llann$jf,  for  defendant  in  error. 

Day,  J.    A  rcTersal  of  the  judgment  is  eonglit  on  two  gronnda? 

L  Tliat  Grand  river  is  not  a  navigable  stream  at  the  point  in 
oontroYeray. 

i.  That^  if  it  can  be  so  regarded,  under  the  oiroumstanoes  of  the 
case,  an  injunction  is  not  the  proper  remedy. 

The  first  question,  then,  to  be  considered,  is,  whether  Grand 
river  is  a  public  highway.  We  are  not  aware  that  it  has  been  so 
declared  by  any  legislative  act,  other  than  what  is  found  in  the 
''  articles  of  compact,''  contained  in  the  ordinance  of  1787,  declar* 
ing  the  ''  navigable  waters  **  leading  into  the  Mississippi  and  St. 
Lawrence  to  be  ''  common  highways."  But  it  may  be  regarded  as 
settled  in  this  State  that  all  navigable  rivers  are  public  highways. 
Whether  this  is  based  on  the  ordinance  of  1787,  or  on  the  princi- 
ples of  the  common  law  applicable  to  our  condition,  it  is  net  now 
necessary  to  inquire.  The  doctrine  finds  support  upon  ooth 
grounds. 

Having  no  tidal  waters  in  the  State,  the  word  '^navigable,"  as 
applied  to  our  rivers,  is  not  used  in  the  technical  sense  of  the  com- 
mon law;  but  is  applied,  as  in  the  popular  sense,  to  all  rivers  that 
are  navigable  in  fact. 

A  river  is  regarded  as  navigable  which  is  capable  of  floating  to 
market  the  products  of  the  country  through  which  it  passes,  or 
upon  which  commerce  may  be  conducted;  and,  from  the  fact  of  its 
being  so  navigable,  it  becomes  in  law  a  public  river  or  higlxway. 
The  character  of  a  river,  as  such  highway,  is  not  so  much  deter- 
mined by  the  frequency  of  its  use  for  that  purpose  as  it  is  by  its 
capacity  of  being  used  by  the  public  for  purposes  of  transportation 
and  commerce. 

Without  recapitulating  the  facts  found  upon  the  evidence  I  v  the 
court  below,  it  is  only  necessary  to  say  we  are  of  opinion  tha'  hey 
are  sufficient  in  law  to  establish  the  navigability  of  Grand  .-iver. 
Upon  it  the  products  of  the  country  may  be  transported;  and,  by 
means  thereof,  in  connection  with  the  lake  into  which  it  ilows, 
commerce  may  be  carried  on  with  other  States  and  vitli  foieigc 


DBCEMBEB  TEBM,  1672.  2S9 

HIckok  T.  ttM. 

ooimtriei.  It  if,  therefore,  a  highway  of  the  State,  and  falls  alao 
within  the  deaoription  of  waters  whioh  are  now  held  to  be  naTigahle 
waters  of  the  United  States. 

It  also  appears  that  the  naTigable  capacity  of  the  riTor  extends 
aboTe  the  point  where  it  was  proposed  to  erect  the  bridge  in  oontro- 
Tersy,  and  through  the  land  of  the  plaintiff  below. 

It  is  equally  dear  that  the  bridge  wonld  eflectoaQy  interrupt  all 
naTigation  at  that  point,  and  practically  destroy  the  nayigability  of 
the  riyer  above  the  bridge.  Such,  a  destmotion  of  the  nayigible 
capadiy  of  the  river,  where  it  is  used  by  the  public,  could  not  be 
regarded  otherwise  than  as  a  public  nuisance,  for  it  would  be  an 
obstruction  of  a  public  highway,  which,  though  it  may  be  used  by 
but  few,  all  have  the  right  to  use. 

The  obstruction  of  the  nayigation  of  the  riyer  at  the  point  con- 
templated  would  work  a  special  damage  to  the  plaintiff  below.  For 
it  appears  that  he  is  the  owner  of  lands  on  the  nayigable  part  of  the 
riyer  aboye  the  proposed  bridge,  and  that  there  were  upon  his  prem- 
ises a  landing  and  warehouse,  which  were  more  or  less  profitably 
used  in  connection  with  the  navigation  of  the  river  when  it  was  not 
obstructed.  This  was  a  use  of  the  river  at  that  place,  to  which  he 
was  entitled  above  that  enjoyed  by  the  public;  for  the  public  right 
was  that  of  an  easement  merely  in  the  waters  of  the  river  for  the 
purposes  of  navigation. 

The  value  of  this  private  use  of  the  river,  in  connection  with  the 
landing  and  warehouse  at  the  point  in  question,  as  well  as  that  of 
the  landing  and  warehouse  themselves,  depends  upon  the  extent  of 
commerce  that  may  be  carried  on  to  and  from  that  point,  and  it 
may  vary  with  the  changing  circumstances  of  the  country;  never- 
theless, whatever  such  value  may  be,  the  right  remains  as  the  pri- 
vate property  of  the  owner  of  the  land,  and  the  destruction  of 
navigation  to  that  point  would  render  this  right  valueless,  and, 
therefore,  would  be  to  his  damage  of  a  special  and  substantial 
character. 

But  it  is  claimed,  in  behalf  of  the  defendants  below,  that,  as  com- 
missioners of  Lake  county,  they  might  build  the  bridge  iu  ques- 
tion, by  virtue  of  the  authority  vested  in  them  as  the  successors  of 
the  plankroad  company.  The  company  has,  pursuant  to  the  stat- 
ute authorizing  the  proceeding,  surrendered  its  road  to  the  public, 
whereby  it  comes  under  the  control  of  the  commissioners.  But,  if 
it  be  conceded  that  they  might  exercise  the  powers  granted  to  the 
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plAukioad  company,  it  remains  to  be  considered  whether  tioe  ooin- 
{Nmy  had  the  power  to  build  a  bridge  at  the  place,  and  like  the  one 
in  controversj. 

The  plankroad  company  was  incorporated  in  1849,  by  a  special 
«ct  of  tbe  legislature.  The  act  conferred  npon  the  company  the 
power  to  constract  a  plankroad,  by  the  most  eligible  route,  from 
the  mouth  of  Grand  river,  in  Lake  county,  to  such  point  on  the 
Pennsylvania  and  Ohio  canal,  in  Trumbull  county,  as  the  company 
might  select ;  and  for  that  purpose,  was  authorized  ''  to  enter  upon 
and  take  possession  of  any  lands,  roads,  streets,  alleys,  stone,  tim* 
ber  and  earth,"  necessary  for  its  construction,  with  all  its  ''  neces- 
sary appurtenances  and  appendages,  doing  no  unnecessary  damage,'' 
This  is  all  the  authority  conferred  by  the  act,  which  relates  to  the 
question  under  consideration,  except  that  contained  in  the  follow- 
ing section: 

''  If  said  company  shall  construct  said  road  from  Fairport  across 
Grand  river  to  the  northerly  line  of  the  corporate  town  of  Paines- 
ville,  and  shall  erect  a  good  and  substantial  bridge,  suitable  for  said 
purpose,  across  said  river,  where  said  road  passes  over  the  same, 
said  company  shall  be  entitled  to  charge  as  tolls  thereon,  any 
.amount  that  by  this  act  they  are  entitled  to  charge  in  the  aggregate 
not  exceeding  that  which  they  are  allowed  to  charge  for  five  miles 
on  said  road." 

That  the  act  conferred  power  to  build  a  bridge  across  Grand 
river  is  not  disputed.  Though  not  given  in  express  terms,  it  is 
necessarily  implied  in  the  grant  of  power  to  construct  a  road  from 
*one  point  to  another,  between  which  points  the  river  must  be 
•crossed. 

But  does  it  confer  power  to  build  a  bridge  of  a  character  and  at 
a  place  that  will  obstruct  the  navigation  of  the  river?  Such  a  power 
IS  not  expressly  given;  on  the  contrary,  the  act  evinces  a  purpose 
that  no  **  unnecessary  damage  "  should  be  done  in  the  construction 
of  the  road  or  its  ^^appuriyenances."  Moreover,  it  appears  that 
when  the  act  was  passed,  the  bridge  then  across  Grand  river,  on  the 
load  from  Fairport  to  Painesville,  was  above  the  one  in  controversy 
and  above  the  navigable  part  of  the  river.  So  it  is  not  at  all  im« 
probable  that  the  bridge  across  the  river,  to  be  built,  as  expressed 
in  the  act,  ''where  said  road  passes  over  the  same,"  was,  in  the 
contemplation  of  the  act,  to  be  constructed  near  the  one  then  in 
existence,  where  it  woidd  do  no  '' onnecessary  damage"  to  the 
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iiavigation  of  the  riyer.  Without  this  oonatmction  that  clause  haa 
no  significanoe  in  the  act. 

But  howerer  that  may  be,  there  is  no  apparent  necessity  tor 
building  the  bridge  at  a  place,  or  in  a  manner  that  will  obstmct  the 
naTigation  of  the  river.  On  the  contrary,  it  is  quite  apjwrent  that 
it  might  be  constructed  where  it  would  not  have  that  effect ;  or 
that  it  might  at  least  be  constructed  with  a  draw,  in  such  a  manrer 
as  to  be  consistent  with  the  use  of  the  river  for  purposes  of  naviga- 
tion. 

Since,  then,  the  act  confers  no  express  power  to  obstruct  the  navi* 
gation  of  the  river,  and  it  was  not  necessary  for  the  accomplish- 
ment of  the  purpose  contemplated  by  the  general  power  granted^ 
the  obstruction  of  the  river  finds  no  warrant  in  the  act  Nor  can 
it  be  claimed  under  the  general  powers  conferred  by  law  upon  the 
commissioners. 

Powers  in  derogation  of  the  rights  of  individuals,  or  of  the  pub» 
lie,  conferred  in  general  terms  upon  corporations  or  public  ofBcers^ 
must  be  construed  with  some  degree  of  strictness.  Where  the 
legislature  haa  power  to  require  one  public  easement  to  yield  to 
another  more  important,  the  intention  to  grant  such  power  must 
appear  by  express  words,  or  by  necessary  implication.  Such  impli- 
cation  can  arise  only  when  requisite  to  the  exercise  of  the  x)ower 
expressly  granted,  and  it  can  be  extended  no  further  than  the 
necessity  of  the  case  requires.  Springfield  v.  Railroad,  4  Gush. 
68 ;  FcM  River,  etc.,  v.  Railroad,  5  Allen,  221. 

The  obstruction  of  the  river  can  not  be  justified  on  the  ground 
of  prescriptive  right.  If  such  right  to  obstruct  a  public  highway 
could  be  acquired,  sufficient  time  had  not  elapsed.  Neither  had 
the  plaintiff  below,  nor  those  under  whom  he  claims,  waived  any  of 
their  rights.  Though  the  bridge  was  originally  built  without 
objection,  no  affirmative  consent  was  given.  Objections  to  repair- 
ing it  were  not  wanting  as  soon  as  it  was  impaired  by  floods ;  and 
since  it  has  been  swept  away,  and  the  navigation  of  the  river  left 
again  unobstructed,  it  is  insisted  that  it  shall  so  remain.  Nor, 
indeed,  is  it  claimed  that  a  right  to  reconstruct  the  bridge  so  as 
to  obstruct  the  navigation  of  the  river  has  been  acquired,  either  by 
reason-  of  the  length  of  time  since  one  was  so  constructed,  or  by 
the  acquiescence  in  such  obstruction  by  the  plaintiff  below.  But 
it  is  insisted  that  these  facts,  in  connection  with  the  insignificance 
of  the  navigation  of  the  river,  are  of  decisive  weight  in  determming^ 
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both  the  question  relatire  to  the  nayigable  character  of  the  riyei 
and  that  of  the  complainant's  right  to  an  injunction*  Undeniably 
there  is  much  force  in  these  considerations ;  still,  the  injportance 
of  this  as  well  as  other  inlets  of  the  lake  to  the  commerce  of  the 
State,  and  the  growing  necessity  of  their  preserration  for  that  pur- 
pose, admonish  us  that  they  should  not  have  an  undue  weight,  for 
the  purpose  of  upholding  claims  in  derogation  of  the  rights  of  the 
public  and  of  indiyiduals. 

Since,  then,  the  commissioners  had  no  lawful  authority  to  ob* 
struct  the  navigation  of  the  river,  and  the  obstruction  they  pro- 
posed to  erect  would  occasion  a  public  nuisance  that  would  work  a 
private  damage  to  the  plaintiff  below,  we  are  not  prepared  to  say, 
that  the  court  below  erred  in  holding  that  an  injunction  was  a 
proper  remedy  to  be  enforced  in  the  case.  It  would  seem  that  no 
other  remedy  was  adequate  to  the  peculiar  relief  sought  The 
right  to  build  a  bridge  was  not  denied,  but  the  contest  related  to 
the  kind  of  bridge  that  might  lawfully  be  constructed.  An  injunc- 
tion was  sought  only  against  the  building  of  a  bridge  withoiit  a 
draw,  and  thereby  to  necessitate  the  construction  of  a  draw-bridge, 
so  that  both  the  easement  of  the  road  and  that  of  the  river  might 
be  enjoyed  by  the  public,  and  that  the  private  right  of  the  plaintiff 
below  might  be  preserved  from  substantial  and  unnecessary  damage. 
The  proceeding  in  equity  was,  moreover,  an  especially  appropriate 
mode  of  defining  the  powers  of  the  public  officers  who  were  the 
defendants  in  the  action,  and  of  preventing  a  multiplicity  of 
suits. 

On  the  whole,  we  are  constrained  to  say,  we  are  not  satisfied 
that  the  court  below  were  wrong  in  the  result  at  which  they 
arrived.     It  follows,  that  the  judgment  must  be 

Affirmed, 

NOTS.— In  United  SUUm  ▼.  Steamer  MonMeeOo^  decided  by  the  supreme  court  of  thi 
United  States  at  Its  October  term,  1874,  and  not  yet  reported,  the  question  was  pre- 
sented as  to  whether  the  Fox  river  in  Wisconsin  is  a  navlsrable  river,  and  the  court 
held  that  it  is.  The  court  said :  "  This  court  held,  in  the  case  of  the  Dania  BdO,  10  WalL 
667,  that  those  rivers  must  be  regarded  as  public  navl«rable  rivers  in  law  which  are 
navifrable  in  fact.  And  they  are  navigable  in  fact  when  they  are  used,  or  are  susoepti- 
Dlt  of  being  used,  in  their  ordinary  condition,  as  highways  for  commerce,  over  which 
crade  and  travel  are  or  may  be  conducted  in  the  customary  modes  of  trade  and  travel 
on  water.  -And  a  river  Is  a  navigable  water  of  the  United  States  when  It  forms  by 
Itself,  or  by  its  connection  with  other  waters,  a  continued  highway  over  which  com* 
merce  is,  or  may  be,  carried  with  other  States  or  foreign  countries  in  the  customary 
modes  in  which  such  commerce  is  conducted  by  water.  The  IfonteRo,  11  Wall.  41L 
Apply  these  tests  to  the  case  in  hand,  and  we  think  the  question  must  be  answwrsA 
in  the  affirmative. 
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*****  It  would  be  a  narrow  nil«  to  hold  thai  in  this  oountry,  unless  a  rlyer  WM 
eapable  of  being  naTltated  bj  steam  or  sail  yessels,  it  oould  not  be  treated  as  a  publie 
highway.  The  eapability  of  use  by  the  public  for  purposes  of  transportation  and  oom* 
meroe  affords  the  true  criterion  of  the  naTtgablllty  of  a  rirer,  rather  than  the  extent 
and  manner  of  that  use.  If  it  be  capable  In  Its  natural  state  of  being  used  for  par- 
poses  of  oommeroe«  no  matter  In  what  mode  the  commerce  may  be  conducted.  It  is 
nartgable  in  fact,  and  becomes  In  law  a  public  rlrer  or  highway.  Vessels  of  any  kind 
that  can  float  upon  the  water,  whether  propelled  by  animal  power,  by  the  wind,  or  by 
the  agency  of  steam,  are,  or  may  become,  the  mode  by  which  a  Tsst  commerce  can  be 
conducted,  and  It  would  be  a  mlschleyous  rule  that  would  exclude  either  In  deter* 
mining  the  naTlgablllty  of  a  river.  It  Is  not,  howeyer,  as  Chief  Justice  Sbaw  said, 
(nPlck.84i,)  '^erery  email  creek  In  which  a  fishing  skiff  or  gunning  canoe  can  be 
made  to  float  at  high  water  which  is  deemed  navigable,  but.  In  order  to  glre  It  the 
character  of  a  navigable  stream.  It  must  be  generally  and  commonly  useful  to  some 
purpose  of  trade  or  agriculture.** 

The  learned  Judge  of  the  court  below  rested  his  decision  against  the  navigability  of 
the  Fox  river  below  the  Depere  rapids  chiefly  on  the  ground  that  there  were,  before 
the  river  was  Improved,  obstructions  to  an  unbroken  navigation.  This  is  true,  and 
these  obstructions  rendered  the  navigation  dtfllcult,  and  prevented  the  adoption  of 
the  modem  agencies  by  which  commerce  Is  conducted.  But  with  these  difllcultles  to 
the  way  commerce  was  successfully  carried  on,  for  It  Is  In  proof  that  the  products  of 
other  States  and  countries  were  taken  up  the  river  In  Its  natural  state  from  Green  bay 
to  lort  Winnebago,  and  return  cargoes  of  lead  and  furs  obtained.  And  the  customary 
mode  by  which  this  was  done  was  Durham  boats.  As  early  as  May,  1888,  a  regular  line 
of  these  boats  was  advertised  to  run  from  Green  bay  to  the  Wisconsin  portage.  ( Doty  v. 
Strong^  1  Pliiney*s  Wis.  K.  316. )  But  there  were  difllcultles  In  the  way  of  rapid  naviga- 
tion even  with  Durham  boats,  and  these  difllcultles  are  recognized  In  the  ordinance  of 
1787,  for  not  only  were  the  **  navigable  waters  '*  declared  free,  but  also  the  **  carrying 
places  **  between  them,  that  Is,  places  where  boats  must  be  partially  or  wholly  un- 
loaded and  their  cargoes  carried  on  land  to  a  greater  or  less  distance.  Apart  from 
this,  however,  the  rule  laid  down  by  the  district  Judge  as  a  teet  of  navigability  cannot 
be  adopted,  for  It  would  exclude  many  of  the  great  rivers  of  the  country  which  were 
so  interrupted  by  rapids  as  to  require  artificial  means  to  enable  them  to  be  navigated 
without  brecUc  Indeedi  there  are  but  few  of  our  freshowater  rivers  which  did  not 
originally  present  serious  obstructions  to  an  uninterrupted  navigation.  In  some 
oaset,  like  the  Fox  river,  they  may  be  so  great  while  they  last  as  to  prevent  the  use  of 
the  best  Instrumentalities  for  carrying  on  commerce,  but  the  vital  and  essential  point 
is  whether  the  natural  navigation  of  the  river  is  such  that  it  affords  a  channel  for 
useful  commerce.  If  this  be  so  the  river  Is  navlsable  In  fact,  although  Its  navigation 
may  be  encompassed  with  difllcultles  by  reason  of  natural  barriers  such  as  rapids  and 
sand-bars. 

The  views  that  we  have  presented  on  this  subject  receive  support  from  the  courts 
of  this  country  that  have  had  occasion  to  discuss  the  question  of  what  Is  a  navigable 
•tream.  Moore  v.  Sanborn,  %  Mich.  619;  Brovm  v.  Gftadboume,  81  Me.  1;  People  v.  Conoi 
JLppraineTB,  88N.  Y.  Ml;  Morgan  v.  ITtno, 86  Id.  460 ;  Ftonogon  v.  FMtaOdtpMa,  4S  Penn. 
n9;  MtmonQOiMa  Bridge  Co,  v.  Kirk,  46  Id.  112;  Cox  v.  The  State,  8  Black.  196;  Hoggr. 
ZaneameCantaCo^  5 Ohio,  430i  Hicfcofcv.  Hine,88ld.6Bi7;  JoOy  v.  Terre  Haute  Bridge 
Co., 6 MdL. 837;  Botosv.  The  Orrmtte  Bridge  Co.,  81  Pick.  840;  JO.  Afoer  Pac^t  Co.  v. 
Peoria  Bridge  Co.^KBL  4m;  Harrington  r.  Edwards,  Vt  Wis.  680. 

See  also  ^ttomey-Oenerol  v.  TFbods,  11  Am.  Bep. ;  106  Mass.  480,  and  Weiee  v.  iimUh,  I 
Am.  Bep.  681 ;  8  Oregon,  446,  wherein  It  was  held  that  a  stream  capable  of  being  com« 
monly  and  generally  useful  for  floating  boats,  rafts  or  logs  for  any  useful  purpose,  Is 
subject  to  the  public  use  as  a  passage-way.  But  in  Hubbard  v.  Bell,  6  Am.  Bep.  96 ;  64 
ni.  110,  it  was  held  that  a  stream  only  capable  of  floating  logs,  and  then  only  during 
peilodical  freshets,  was  not  a  public  stream.  The  American  cases  on  the  subject  are 
lolleoted  In  a  note  to  HUibaind  V.  BeB.   SeealsoSfterloofev.  Bain&r«(|0S,post— BiP. 
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and  refnoU  came. 

Tktb  dtfendaiitf  oontxmcted  to  tow  the  pbdntifTi  hargo,  hj  means  of  a  Bteam- 
tag*  from  Bay  Gitj,  Michigan,  to  BoiEklo,  New  Tork.  After  the  Tojage  had 
been  eommenced,  and  been  partly  performed,  it  was  yolontarilj  Bonpended 
and  delayed  by  defendanta*  the  barge  daring  the  delay  being  exposed  to 
none  of  the  perils  peculiar  to  the  Toyage.  After  the  Toyage  was  resumed, 
and  while  it  was  being  duly  proseeuted,  a  storm  was  encountered  by  which 
the  barge  was  lost  SM,  that  the  defendants,  by  the  mere  fact  of  the  delay, 
did  not  become  responsible  for  the  loss  of  the  barge,  although  the  delay  was 
vnieasonable  and  unnecessary,  and  although,  as  the  event  proved,  the 
baige,  but  f or  the  delay,  would,  probably,  hare  been  safely  towed  to  its 
place  of  destination.  In  such  case  the  storm  must  be  regarded  as  the  proxi- 
mate, and  the  delay  as  only  the  remote  cause  of  the  losa. 

Thb  plaintifflB  in  error  brought  their  aotion  in  the  Common  Pleas 
of  Lnoas  oountj,  to  recoTcr  the  value  of  a  barge  which  defendants 
contracted  to  tow,  by  means  of  a  steam-tug,  from  Bay  City,  Michi- 
gan, to  BufEalo,  New  York,  and  which,  in  the  course  of  the  voyage, 
was  lost  in  a  storm  on  Lake  Erie.  On  the  trial  of  the  case  in  that 
court,  the  plaintiffs,  in  support  of  the  allegations  of  their  petition, 
gave  evidence  tending  to  prove,  ^'  That  after  said  voyage  had  been 
commenced,  and  after  it  had  been  parly  performed,  the  defendants 
delayed  on  the  route  three  days,  and  during  that  time  made  no 
effort  to  prosecute  the  voyage. 

'^  That  such  delay  was  unusual,  extraordinary,  voluntary,  with* 
out  just  cause,  and  unnecessary. 

*^  That  during  such  delay  tiie  weather  was  pleasant,  and  if  the 
voyage  had  been  prosecuted  in  the  usual  manner  and  with  all  prac- 
ticable,  safe,  and  convenient  expedition,  the  barge  would,  probably, 
have  been  safely  and  securely  towed  to  its  place  of  destination. 

^'That  after  such  delay  had  occurred,  the  defendants  again 
caused  said  barge  to  be  taken  in  tow  and  commenced  again  to 
prosecute  the  vQyage  from  the  place  where  the  delay  occurred  to  the 
plape  of  destination,  and  while  on  such  delayed  voyage  the  barge 
and  tug  were  overtaken  by  a  violent  storm,  and  said  barge  and  its 
eargo  entirely  lost. 
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"That  aaid  baige  oonld  only  be  moved  by  being  towed^  and 
while  being  towed  was  entirely  nnder  the  control  of  the  officers  and 
men  on  board  the  tag  as  to  its  moyements;  but  the  officers  and  men 
of  the  barge  remained  on  board  the  barge  to  care  for  the  caigo  and 
direct  its  movements  in  following  the  tug." 

The  plaintiffs  therenpon  asked  the  conrt  to  instruct  the  jnry, 
**  that  if  they  should  find  that  said  defendants  did  agree  with  the 
plaintifb  to  tow  said  barge  from  Bay  City  to  BufEalo,  and  did  com- 
mence said  voyage,  and  while  in  the  prosecution  thereof  did  volun- 
tarily delay  and  prolong  the  same  for  an  unusual  and  extraordinary 
period  witiiout  necessity  or  just  cause,  they  would  be  liable  to  the 
plaintifb  for  the  loss  of  said  barge  while  the  voyage  was  being 
prosecuted  after  such  delay  had  occurred,  even  though  such  loss 
should  have  been  occasioned  by  the  dangers  of  navigation,  if  the 
jury  should  also  find  that  if  said  voyage  had  been  prosecuted  with 
out  such  delay  and  with  all  practicable,  safe,  and  convenient  expe- 
dition, said  loss  would  not  have  occurred.'* 

The  court  refused  so  to  charge  the  jury,  and  did  instruct  them, 
that  even  though  they  should  find  said  defendants  did  voluntarily 
delay  and  prolong  said  voyage  for  an  unusual  and  extraordinary 
length  of  time  without  necessity  or  just  cause,  and  the  loss  occurred 
by  one  of  the  dangers  of  navigation  after  such  delay  had  occurred 
and  while  the  defendants  were  thereafter  prosecuting  said  voyage  in 
the  usual  and  ordinary  manner,  the  defendants  would  not  be  liable 
to  the  plaintiffs  for  such  loss." 

The  plaintifFs  excepted  to  the  charge  given,  and  to  the  refusal  oi 
the  cotirt  to  charge  as  requested. 

The  jury  returned  a  verdict  for  defendants,  upon  which  judg- 
ment was  entered  in  their  favor.  The  present  petition  in  error, 
based  upon  the  exceptions  stated,  was  filed  in  the  district  court, 
and  in  that  court  the  case  was  reserved  for  decision  here. 

M.  R.  A  R.  Waite,  for  plaintiffs  in  error. 

L  The  direct  question  is  presented,  whether  if,  aftw  a  voyage  has 
been  commenced,  it  is  voluntarily  delayed  and  prolonged  for  an 
unusual  length  of  time,  without  necessi^  or  just  cause,  and  a  loss 
happens  by  one  of  the  dangers  of  navigation  after  the  delay  has 
occurred,  and  while  the  voyage  is  being  thereafter  prosecuted  in  the 
usual  and  ordinary  manner,  the  parties  bound  for  the  performance 
of  the  voyage  are  liable  for  the  loss. 

V0L.XIII.  —  84 
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When  the  defendants  contracted  to  tow  the  barge  of  the  plaintift 
from  Bay  Oity  to  BofEalo,  they  contracted,  in  effect,  to  make  a 
POjfoge  by  water  with  a  steam  tng  between  those  points,  and  take 
the  barge  of  the  plaintiffs  in  tow.     1  Phil,  on  Ins.,  3d.  ed.,  §  981. 

IL  A  Tolontary  and  unreasonable  delay  in  the  performance  of  a 
Toyage  after  it  has  once  been  began  is  a  '^  deviation. "  Mount  v. 
Larhins,  8  Bing-  108;  21  E.  C.  L.,  244,  245;  Hartleg  y.  Buggin, 
Mich.  2  G.  m.  Park,  313;  1  PhiL  on  Ins.,  chap.  12,  §  978,  3d.  ed. 

HL  After  a  '^  deviation "  those  bound  to  perform  the  voyage 
become  insurers,  and  are  liable  for  any  subsequent  loss  during  the 
continuance  of  the  voyage.  Knox  v.  The  Ninetta,  Crabbe,  534; 
1  Parsons'  Maritime  Law,  122,  123,  note;  Parker  v.  Jamies^  4 
Gamp.  112;  Read  v.  Spaulding,  5  Bosw.  408;  Parmelee  v.  Wilks,  22 
Barb.  539. 

lY.  If  a  shipper  becomes  his  own  insurer,  he  has,  as  against  the 
ship-owner,  all  the  remedies  he  would  have  had  if  he  had  been 
insured  by  others. 

v.  If  the  loss  had  occurred  while  the  voyage  was  actually  stopped, 
there  would  have  been  no  doubt  of  the  liability  of  the  defendants. 
But  it  is  insisted  that  the  deviation  ended  with  the  actual  stoppage, 
and  that  for  the  remainder  of  the  voyage  the  liability  of  the  tug 
was  only  such  as  it  would  have  been  if  no  delay  had  occurred,  and 
this  because  the  deviation  cannot  be  said  to  be  the  proximate  cause 
of  the  loss.  But  the  deviation  was  the  proximate  cause  of  the  loss. 
Bead  v.  Spaulding,  5  Bosw.  395;  S.  C,  30  N.  Y.  630;  Parmelee  v. 
Wilke,  22  Barb.  540;  Williams  v.  Grant,  1  Conn.  491. 

It  was  that  which  exposed  the  barge  to  the  peril.  It  is  true  the 
peril  wa9  encountered  while  a  voyage  was  being  prosecuted,  but  it 
was  a  delayed  voyage.  The  delay  was  in  operation  so  long  as  the 
voyage  continued. 

In  Ingleden  v.  B.  B.  Oo,y  7  Gray,  86;  Denny  v.  Central  B,  B. 
Co.,  13  id.  481,  487,  the  loss  happened  after  the  contract  had  been 
performed  and  the  property  delivered.  And  Morrison  v.  Davis,  20 
Penn.  St.  171,  and  Denny  v.  N",  V.  C.  R,  B,  Co.,  were  considered 
and  not  followed  in  Bead  v.  Spaulding,  cited  supra.  Souter  v. 
Baymore,  7  Barr,  415,  was  decided  the  other  way,  in  the  case  of 
The  Ninetta,  Crabbe,  534,  before  cited  and  approved  by  Judge 

PARS0K8. 

In  Bailroad  Co.  v.  Reeves,  10  Wal.  176,  the  question  involved  it 
this  case  was  not  discussed  in  the  opinion.    The  cases  of  Morrieoh 
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▼•  Dam$  and  Denny  t.  N.  T.  O.  R.  B.  Co.  were  indeed  cited  with 
approbation,  bnt  the  fact  that  in  the  last  case  the  voyage  was  ended 
18  not  noticed. 

VI.  Bat  again  it  is  said:  '^  Tugboats  are  not  common  carriera^ 
and  the  rales  applicable  to  carriers  do  not  apply  to  the  present 
case.'' 

It  is  probably  true  that  these  defendants  were  not  common  car* 
riers,  and  that  all  the  rules  applicable  to  carriers  do  not  apply  to 
them;  but  they  were  certainly  bound  to  perform  the  voyage  in  the 
usual  and  ordinary  manner,  and  are  liable  for  a  failure  of  duty  in 
this  respect  ^ 

Keni,  Newttm  dt  PugsUy,  with  whom  was  Henry  B,  Brown,  for 
defendants  in  error. 

Stone,  J.  The  general  if  not  the  universal  rule  applicable  in 
cases  where  compensation  is  sought  for  the  consequences  of  a 
wrongful  or  negligent  act,  or  for  the  violation  of  a  contract,  is  that 
the  wrong-doer,  or  party  in  default,  is  responsible  only  for  the 
proximate  and  not  for  the  remote  consequences  of  his  actions. 

It  has  sometimes  been  said  that  the  policy  of  the  law  applicable 
to  common  carriers  required,  as  to  them,  the  application  of  a  difliar- 
ent  rule.  The  weight  of  authority  seems  to  be  the  other  way;  but 
how  this  may  be  the  exigencies  of  the  present  case  do  not  require 
us  to  determine.  It  is  not  alleged  that  the  defendants  were  com- 
mon carriers,  and  if  that  claim  has  been  made,  it  is  clear  it  could 
not  be  sustained. 

The  barges  were  not  delivered  to  the  defendants.  They  were 
entitled,  under  the  contract,  to  such  control  of  it  as  was  necessary 
to  enable  them,  by  means  of  the  contemplated  agency,  to  move  it 
to  its  place  of  destination,  but  this  was  not  inconsistent  with  the 
plaintiffs'  possession,  and  for  most  purposes  it  remained  in  their 
custody  and  care.  Caton  v.  Rumney,  13  Wend.  387;  WelU  v.  Steam 
Nav.  Co.,  2  N.  Y.  204;  Angell  on  Carriers,  §  86. 

The  case  undoubtedly  falls  within  the  rule  referred  to;  but  the 
rule  is  itself,  in  many  cases,  exceedingly  difficult  of  application* 
It  leaves  the  proximate  cause  undefined,  and  it  is  found  impossible, 
by  any  general  rule  applicable  to  all  coses,  to  draw  the  line  between 
those  causes  of  damage  which  the  law  regards  as  proximate  and 
those  which  are  too  remote  fo  be  the  foundation  of  an  action. 
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OaseB  ftriamg  under  the  law  of  marine  insoranoe  are  often  cited, 
and  are  dted  in  ihiB  case  to  illustrate  the  distinction,  but  it  is  evi- 
dent they  can  afford,  in  cases  of  this  kind,  no  essential  aid.  The 
maxim  eaf$sapr<mfna,  non  remota  gpectatur,  as  generally  applicable 
in  oases  of  marine  insurance;  makes  the  liability  of  the  under- 
writer to  depend  upon  the  question  whether  the  immediate  and 
directly  operating  cause  of  the  loss  was  one  ot  the  perils  covered 
by  the  policy, 

"  In  applying  this  maxim, '*  says  Mr.  Justice  Cunns,  in  Oen,  MuL 
Ins.  Co.  T.  Sherwood,  14  How.  351,  ''in  looking  for  the  proximate 
cause  of  the  loss,  if  it  be  found  to  be  a  peril  of  the  sea,  we  inquire 
no  further;  we  do  not  look  for  the  cause  of  that  peril. '*  See,  also, 
Ins.  Co.  y.  TransportaHon  Co.,  12  Wal.  194 

But  in  suits  at  common  law^  to  recover  damages  for  a  breach  ot 
contract  or  tort,  the  maxim  is,  in  this  particular,  in  many  cases, 
properly  applied  in  a  less  restricted  sense.  In  such  actions  a  priu* 
dple  involyed  not,  in  general,  applicable  in  the  law  of  insurance; 
the  liability  of  the  defendant  being  made  to  depend  upon  the 
natural  and  probable  connection  between  the  breach  of  contract 
or  tort,  and  the  alleged  injurious  consequence.  Hence,  in  such 
cases,  while  the  responsibility  of  the  defendant  is  not,  necessarily, 
restricted  to  the  direct  and  immediate  consequence  of  his  faulty  it 
does  not  extend  to  consequences  which  cannot  be  regarded  as  the 
natural  results  of  his  conduct,  and  which,  on  that  account,  could 
not,  by  ordinary  forecast,  be  anticipated. 

In  the  present  case,  the  route  which  defendants  were,  necessarily, 
to  pursue  in  the  performance  of  their  contract,  lay  through  lakes 
Huron  and  Erie  and  the  rivers  or  straits  connecting  those  waters. 
The  delay  is  said,  in  argument,  to  haye  occurred  in  the  St.  Clair 
riyer.  The  record  is  silent  upon  this  subject,  but  it  appears  that 
the  yoyage  was,  for  the  time,  wholly  suspended.  After  the  delay 
.  the  ba^  was  again  taken  in  tow,  and  the  yoyage  was  resumed.  It 
is,  perhaps  fairly,  to  be  inferred  that  the  barge  was,  in  the  mean- 
time, in  a  place  of  safety;  but  upon  this  subject  it  is  sufficient  to 
say  that  it  does  not  appear,  nor  is  it  claimed,  that  it  was  exposed, 
during  the  delay,  to  any  of  the  perils  incident  to  the  voyage.  Nor 
does  it  appear,  from  any  fact  or  circumstance  in  the  case,  that  there 
was  any  reason  to  apprehend  that  the  perils  to  be  encountered  in 
completing  the  yoyage  would  be  increased  by  the  delay.  No  fault 
is  imputed  to  the  defendants  in  resuming  the  voyage  at  the  time 
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ihey  did,  and  it  does  not  appear  that  in  any  thing  which  snbae- 
qnently  ooooned  they  failed  in  any  respect  in  the  performance  of 
their  dnty.  The  atorm  which  caused  the  loss  of  the  barge  was 
encountered  after  the  delay  and  while  the  voyage,  after  it  had  been 
resumed,  was  being  duly  prosecuted.  As  the  event  proved,  the 
storm  would  not  have  been  encountered  if  no  delay  had  occurred; 
but  this  was  a  merely  fortuitous  result  It  was  not  a  consequence 
which  ''arose  naturally,  i.  e.,  according  to  the  usual  course  of 
things,"  from  the  particular  breach  of  contract  complained  oL 
Hadl&g  V.  BaamuUde,  9  Ezch.  841.  The  two  events  had,  in  the 
nature  of  things,  no  natural  or  necessary  connection.  It  was,  for 
aught  that  appears,  as  reasonable  to  expect  that  the  delay  would  be 
the  means  of  avoiding  extraordinary  peril,  in  the  further  prosecu- 
tion of  the  voyage,  as  it  was  to  expect  a  contrary  result.  And 
while  it  is  true,  as  the  event  proved,  that  the  storm  which  caused 
the  loss  would  not  have  been  encountered  if  there  had  been  no 
delay,  it  is  at  the  same  time  evident  that  if  the  delay  had  been 
greater,  and  the  default  of  the  defendants,  in  that  respect,  more 
flagrant  than  it  was,  the  same  favorable  result  would  have  followed. 

The  delay  cannot,  therefore,  be  regarded  as  the  proximate  cause 
of  the  loss.  It  constituted  a  breach  of  the'  contract,  and  for  any 
injury  naturally  resulting  therefrom  the  defendants  were  clearly 
responsible,  but  except  by  a  conjunction,  which  there  was  no  reason 
to  anticipate,  and  which  was  merely  fortuitous,  with  a  subsequent 
event,  it  had  no  agency  in  causing  the  loss  of  the  barge.  Of  that 
loss  the  storm  was  the  proximate  and  suflScient  cause.  Morris  v. 
Davis,  20  Penn.  St  171;  Denny  v.  K  T.  C.  R.  B.  Co.,  13  Gray, 
481;  Railroad  Co.  v.  Reeves,  10  WaL  176. 

It  is  contended,  however,  on  behalf  of  the  plaintiffs,  that  the 
defendants  are  responsible  on  another  ground.  The  delay,  it  is  said, 
constituted  in  law  a  deviation  which  would  have  discharged  the 
underwriter  if  the  barge  had  been  insured ;  and  assuming  that  the 
defendants  would,  in  that  case,  in  the  further  prosecution  of  the 
voyage,  have  taken  upon  themselves  all  the  risks  covered  by  the 
policy,  it  is  claimed  that  the  plaintiffs,  being  their  own  insurers, 
are  entitled  to  all  the  remedies  they  would  have  had  if  the  barge 
had  been  insured  by  others.  . 

A  deviation  has,  it  is  true,  in  some  circumstances  the  effect  to 
put  an  end  to  the  contract  of  insurance,  but  in  such  cases  the 
cinderwriter  is  discharged,  not  because  the  risks  are  increased,  but 
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hecanse  they  are  not  the  risks  he  contracted  to  assume.  So  long  as 
the  risks  are  varied,  it  is  wholly  immaterial  whether  they  are  in- 
creased or  not  I^  then,  the  defendants  are  responsible  on  the 
ground  oontended  for,  they  would  be  equally  responsible,  although 
it  should  be  made  clearly  to  appear  that  if  there  had  been  no  delay, 
the  same,  or  even  a  worse  storm  would  haye  been  encountered.  In 
short,  the  plaintiffs  would  in  that  case  be  enabled,  by  reason  of  the 
delay,  to  recover  the  value  of  the  barge  without  averring,  or  being 
able  to  aver,  that  the  delay  caused  the  loss  or  operated  in  any  way 
to  their  injury.  The  delay  occurring,  they  would  thus,  without 
cost,  secure  the  benefit  of  an  insurance  for  the  remainder  of  the 
voyage. 

If  the  barge  had  been  insured  against  the  peril  by  which  its  loss 
was  occasioned,  and  it  could  be  shown  that  the  insurer  was  dis- 
charged by  reason  of  the  delay,  a  different  question  would  have 
been  presented.  In  such  case,  the  facts  being  known  to  the  de- 
fendants, the  loss  of  the  policy  might  well  be  held  to  be  the  proxi- 
mate consequence  of  their  wrongful  conduct,  but  in  such  case  the 
ground  of  Uie  action  would  not  be  the  loss  of  the  barge,  but  the 
discharge  of  the  underwriter,  by  reason  of  which  the  plaintiffs 
were  deprived  of  the  indemnity  which  they  would  otherwise  have 
been  able  to  obtain. 

We  think  the  court  below  did  not  err  in  the  instructions  given  to 
the  jury,  or  in  refusing  the  instructions  prayed  for. 

Judgm&rU  affirmed. 


The  Scow  M.  Tuttlb  v.  Buck. 

(28 Ohio  St. MS.) 
MaHHme  wntraeU-'lien  for  fnaUriaU  far  eomtmetion  of  «mm2i. 

CJontiacts  for  building  shipp  or  vessels,  or  for  labor  done,  or  materials  f omiBhed 
in  their  construc^on,  are  not  maritime  contracts. 

Under  the  act  to  provide  for  the  collection  of  claims  against  steamboats  and 
other  water-crafts,  one  who  famishes  materials  for  the  construction  of  a 
vessel,  has  a  lien  on  the  vessel,  and  such  lien  may  be  enforced  in  the  courts 
»f  this  State  in  the  mode  prescribed  in  the  act.    (See  note,  p.  278.) 

The  scow  M.  Tuttle  was  built  at  Black  Elver,  a  port  on  Lake 
Erie,  in  Lorain  county,  in  1869.     Buck,  the  defendant  in  error. 
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fiumiflhed  lumber  for  its  oonstmction,  and  a  part  of  the  price 
remauung  nnpaid,  he,  on  June  5, 1872,  institated  proceedings  in 
the  court  of  oonunon  pleas  of  that  county,  nnder  the  act  to  pro- 
vide for  the  coUection  of  claims  against  steamboats  and  other 
water-orafta,  and  authorizing  proceedings  against  the  same  bj 
name,  to  enforce  a  lien  upon  the  scott  for  the  amount  due. 

The  scow  haying  been  seized  upon  process  issued  in  pursuance  of 
the  act,  a  demurrer  was  interposed  to  the  petition.  The  ground 
of  demurrer  specially  assigned  was,  that  the  court  had  no  jurisdic- 
tion of  the  action,  in  manner  and  form, as  brought,  for  the  reason 
that  the  same  was  within  the  exclusive  jurisdiction  of  the  United 
States  district  court  sitting  in  admiralty.  The  demurrer  was  over- 
ruled and  judgment  rendered  for  the  plaintiff  below.  The  judg* 
ment  was,  on  error,  afDrmed  in  the  district  court  of  Lorain  county  ; 
and  the  object  of  the  present  proceeding  is  to  reverse  the  judgment 
of  aflSrmance.  The  point  relied  upon  is  the  same  specially  assigned 
as  ground  of  demurrer  to  the  original  petition. 

Wilbg,  TerrM  A  Sherman^  for  the  motion. 
N*  B*  Johnson,  contra. 

Stoks,  J.  The  objection  taken  to  the  jurisdiction  of  the  court 
below  rests  upon  the  assumption  that  the  claim  sought  to  be  en- 
forced arose  out  of  a  maritime  contract,  and  constituted,  therefore, 
a  maritime  cause  of  action.  If  this  be  so,  and  the  case  is  not  aided 
by  the  act  of  congress  of  February  26,  1845,  it  may  be  conceded 
that  the  result  contended  for  would  necessarily  follow.  Under  the 
act  of  September  24,  1789,  the  district  courts  of  the  United  States 
are  invested  with  exclusive  jurisdiction  of  all  maritime  causes 
of  action,  saving  to  suitors,  in  all  cases,  the  right  of  a  common- 
law  remedy  where  the  common  law  is  competent  to  give  it.  The 
concurrent  remedy  thus  saved  to  suitors  in  the  courts  of  common 
law  does  not  extend  to  the  enforcement  of  liens  by  proceedings  in 
rem.  That  remedy,  in  cases  purely  maritime,  can  only  be  had  in 
the  admiralty  courts. 

()n  the  other  hand,  if  the  contract  out  of  which  the  cause  of 
action  arose  was  not  a  maritime  contract,  the  case  was  one  of 
which  the  district  courts,  sitting  as  courts  of  admiralty  had  no 
jurisdiction.  In  that  case  it  necessarily  follows  that  the  statute 
under  which  the  plaintiff  below  proceeded,  in  so  far,  at  least,  as  it 
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relates  to  the  Bubjeet  of  the  aotioiiy  is  not  obnonoiu  to  the  objection 
snggested  in  the  aigament,  that  it  trenches  upon  the  admiralty 
jurisdiction  of  the  district  conrts.  In  so  far  as  the  statnte  deals 
with  causes  of  action  not  maritime,  and  not,  theief  ore,  cognizable 
in  the  admiralty  courts,  no  question  of  conflicting  jurisdiction 
arises. 

Whether  contracts  for  ship-building,  or  for  labor  performed,  or 
materials  furnished  in  the  construction  of  ships  or  vessels,  are 
maritime  contracts,  cannot  now,  in  our  judgment^  be  regarded  as 
an  open  question.  That  such  contracts  are  not  maritime,  and  not 
cognizable  in  the  admiralty  courts,  is  affirmed  by  the  whole  current 
of  judicial  authority,  both  federal  and  State.  In  PwpUn  Ferry  Co. 
▼.  BeerSy  20  How.  393,  the  question  was  presented  whether  a  contract 
for  building  a  vessel  was  a  maritime  contract,  and  was  decided  in 
the  negative.  In  Roach  et  al.  v.  Chapman  et  al,  22  How.  129,  the 
suit  was  brought  to  enforce  a  claim  for  a  part  of  the  price  of 
machinery  furnished  in  the  construction  of  a  steamboat,  and  it  was 
held  that  the  contract,  out  of  which  the  claim  arose,  was  not  a 
maritime  contract.  Mr.  Justice  Oribb,  delivering  the  unanimous 
opinion  of  the  court,  uses  this  language  :  "  A  contract  for  building 
a  ship,  or  supplying  engines,  timber,  or  other  materials  for  her 
construction,  is  clearly  not  a  maritime  contract  Any  former  dicta 
or  decisions,  which  seem  to  favor  a  contrary  doctrine,  were  over- 
ruled by  this  court,  in  the  case  of  PeopWs  Ferry  Co.  v.  Beers,  20 
How.  393."  Since  this  case  was  decided,  it  does  not  appear  that 
the  doctrine  thus  emphatically  announced  has,  in  that  court,  been 
questioned. 

The  subject  was  alluded  to  in  the  subsequent  case  of  The  Belfast^ 
7  Wal.  624.  Mr.  Justice  Clifford,  delivering  the  opinion  of  the 
court,  and  speaking  of  maritime  liens,  says  :  '^  Such  a  lien  does  not 
arise  in  a  contract  for  materials  and  supplies  furnished  to  a  vessel 
in  her  home  port^  and  in  respect  to  such  contracts,  it  is  competent 
for  the  States,  under  the  decisions  of  this  court,  to  create  such 
liens  as  their  legislatures  may  deem  just  and  expedient,  not  amount- 
ing to  a  regulation  of  commerce,  and  to  enact  reasonable  rules  and 
regulations  prescribing  the  mode  of  their  enforcement  Contracts 
for  ship-building  are  held  not  to  be  maritime  contracts,  anU,  of 
course,  fall  within  the  same  cat^  ::ory.'' 

In  Foster  ei  al  y.  The  Bueteeii,  100  Mass.  409,  decided  in  1868, 
tlie  supreme  court  of  Massachusetts  affirmed  that  the  statutes  of 
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that  State,  giving  a  lien  on  a  ship  or  vesf el  for  labor  performed,  or 
materials  famished  in  its  constmction,  were  constitntional  and 
valid  enactments,  and  that  the  enforcement  of  such  liens  belonged 
exclusiTelj  to  the  State  tribunals.  The  same  questions  arose  and 
were  decided  the  same  way  in  the  still  later  cases  of  Sinton  et  al.  ▼• 
Steamboat  Roberts,  34  Ind.  448 ;  Thorsen  at  al.  v.  The  Schooner 
Martin,  ^6  Wis.  488,  and  Shqnird  v.  Steel  et  al.,  43  N.  Y.  52 

The  act  of  congress  of  February  26,  1845,  to  extend  the  jurisdic- 
tion  of  the  district  courts  of  the  United  States,  in  admiralty  cases, 
to  the  lakes  and  their  connecting  waters,  purports,  in  express  tenns, 
to  save  to  the  parties,  not  only  a  concurrent  remedy  at  common 
law,  where  the  common  law  is  competent  to  give  it,  but  also  any 
concurrent  remedy  which  may  be  given  by  the  State  laws.  Tnis 
shitute  deals  wholly  with  causes  of  admiralty  and  maritime  juris- 
diction, and  the  present  not  being  a  case  of  that  character,  does 
not  fall  within  its  provisions.  In  no  respect,  therefore,  is  the 
validity  or  effect  of  that  enactment  here  drawn  in  question. 

Motion  overruled^ 

50TB.~See  to  the  same  effect  Fotter  v.  Richavrd  Butteed,  I  Am.  Rep.  U5: 100 Heat. 
i09;  87ieppafftlv.StMl0.8Aiii.Bep.  680;  48N.  Y.fiS;  Thonen  r.  Schooner  Martin,  7  Am. 
Bep.01*d8Wle.i88;  Sinton  ▼. /SteonOioat  Bobeits,  7  Am.  Bep.  2» ;  84  Ind.  44& 

Slooe  Vhe  foregoing  oaee  was  in  type,  the  Supreme  Court  of  the  United  Stetee  (Octo- 
ber term,  1874,)  has  decided  the  question  in  ftooordance  with  the  foregoing  decisions— 
in  Ldvsarda  ▼.  ElUotl,  affirming  the  decision  of  the  court  of  errors  and  appeals  of  New 
Jersey,  reported  in  7  Vroom,  449.  That  portion  of  the  opinion  of  the  United  States 
Supreme  Court  which  relates  to  this  question,  is  as  follows : 

^  Enough  has  already  been  remarked  to  show  that  the  Judgment  of  affirmance  first 
rendered  raises  the  question  whether  the  contract  under  which  the  ressel  was  built  la 
a  maritime  contract,  and  whether  the  law  of  the  State  which  gives  the  remedy  pur* 
sued  by  the  plaintiffs  is  in  conflict  with  the  federal  constitution.  Beyond  aU  doubt 
that  question  was  presented  to  the  State  court  of  errors  and  was  decided  by  that  court 
adversely  to  the  defense  set  up  by  the  defendants  In  the  court  of  appellate  Jurisdio* 
tion.   ElUoUet  oL  ▼•  Edwarda  0t  oZ.,  6  Yroom,  S66 ;  Edwards  ▼.  JCZIiott, 6  id.  96. 

Materials  were  furnished  by  the  plaintiffs  to  the  persons  who  contracted  to  build 
the  schooner,  during  the  progress  of  the  work.  Pasrment  for  the  materials  being 
refused,  they  Instituted  the  described  proceedings  to  enforce  the  lien  given  them  by 
the  state  law.  In  such  a  oaset»  against  the  vessel  for  which  the  materials  had  been 
contracted. 

When  the  proceedings  were  commenced  the  schooner  was  only  partially  constructed 
and  was  resting  on  her  original  stocks,  having  never  been  launched  into  the  water. 
She  was  without  a  name  and  had  never  been  registered  or  enrolled,  nor  had  she  evei 
been  licensed  or  surveyed,  and  she  was  without  a  master  or  crew,  and  the  reoonl 
■hows  she  had  never  had  a  commander. 

Concede  all  that  and  still  the  defendants  contend  that  the  plaintiffs,  as  the  fumish- 
•n  of  the  materials,  had  a  maritime  lien  for  their  respective  claims  which  may  be 
•nforeed  In  the  admiralty,  and  that  the  State  law  giving  the  remedy  which  the  plain- 
tlfflB  pursued  is  In  conflict  with  that  clause  of  the  federal  constitution  which  provides 
I  bat  the  Judicial  power  of  the  United  States  shall  extend  to  all  cases  of  admiralty  and 
mailtlme  Jurisdiction.    They  admit.  In  effect,  that  to  maintain  tiAt  proposition  it  Is 
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iMoeMary  to  show  that  a  ooDtraot  to  furnish  materiala  for  the  oomtraotlon  of  a  ahlp 
Is  a  maritime  oontzaot,  and  they  aooordingly  submit  the  alllrmattYe  of  that  propoai- 
tlon  and  Insist  that  all  such  contracts  are  maritime.  If  it  appears  that  the  re^el  to  be 
oonstruoted  is  designed  for  use  upon  navigable  waters. 

Maritime  contracts  are  such  as  relate  to  commerce  and  navigation,  and  ULlessa 
contract  to  build  a  ship  is  to  be  regarded  as  a  maritime  contract,  it  will  hardl}  be 
contended  that  a  contract  to  furnish  the  materials  to  be  used  In  accomplishing  that 
object  can  fall  within  that  category,  as  the  latter  is  more  strictly  a  contract  made  on 
land,  and  to  be  performed  on  land,  than  the  former,  and  is  certainly  one  stage  further 
removed  fkx>m  any  immediate  and  direct  relation  to  commerce  and  navigation. 

Building  materials  for  such  a  purpose  come  very  largely  from  the  forests  and  mines, 
but  if  it  be  admitted  that  a  contract  to  build  a  ship  is  a  maritime  contract  it  is  liffi- 
oolt  to  affirm  that  a  contract  to  furnish  the  materials  for  the  same  Is  not  of  the  same 
character,  although  its  breach  and  even  its  performance  may  Involve  Judicial  inqui- 
ries into  the  business  transactions  of  men,  as  well  in  the  forests  and  mines  as  in  the 
manufactories  and  workshops  of  the  whole  civilized  world.  Wherever  the  question, 
therefore,  involved  in  the  present  assignment  of  error,  has  been  considered,  the  de- 
cision has  uniformly  turned  upon  the  solution  of  the  inquiry,  whether  a  contract  for 
building  a  ship  is  or  is  not  a  maritime  contract  ?  Unless  the  contract  to  build  a  ship 
Is  a  maritime  contract,  no  one,  it  is  presumed,  would  contend  that  the  furnishers  of 
the  materials  for  such  a  purpose  can  successfully  support  such  a  claim;  and  if  it  be 
admitted  that  the  builders  of  a  ship  may  enforce  the  payment  of  the  contract  price  in 
the  admiralty,  it  would  be  difficult  to  maintain  that  the  furnishers  of  the  materials 
for  the  purpose  are  not  entitled  to  pursue  their  remedy  to  enforce  payment  in  the 
same  jurisdiction. 

Ship  building  is  an  occupation  requiring  experience  and  skill,  and,  as  ordinarily 
conducted,  is  an  employment  on  land,  as  much  as  any  other  mechanical  employment, 
and  men  engage  in  the  business  for  a  livelihood  Just  as  they  do  in  other  mechanical 
pursuits  and  for  the  same  purpose.  Shipwrights,  unlike  the  seamen,  have  their  homes 
on  the  land,  and  not  on  the  seas,  and  they  are  seldom  ship  owners,  and  not  more  fre- 
quently interested  in  commerce  and  navigation  than  other  mechanics.  Ships  are 
bought  and  sold  in  the  market  Just  as  ship  timber,  engines,  anchors,  or  chronometer? 
are  bought  and  sold,  even  before  they  are  fully  constructed  and  before  they  aie 
equipped  for  navigation,  and  no  reason  is  perceived  why  a  contract  to  build  a  ship, 
any  more  than  a  contract  for  the  materials  of  which  a  ship  is  composed,  or  fcr  the 
Instruments  or  appurtenances  to  manage  or  propel  the  ship,  should  be  regarded  as 
maritime. 

Attempt  is  made  in  vain  to  point  out  any  distinction  in  principle  between  a  contract 
to  build  a  ship  and  a  contract  for  the  materials,  as  the  latter  are  included  in  the  for- 
mer, and  both  fall  within  the  same  category  under  the  rules  of  the  civil  law.  Every 
one  who  had  built,  repaired,  or  fitted  out  a  ship,  whether  at  home  or  abroad,  or  lent 
money  to  be  employed  In  those  services,  had  by  the  civil  law  a  privilege  or  right  o1 
payment.  In  preference  to  other  creditors,  upon  the  ship  itself,  without  any  instru 
ment  of  hypothecation,  or  any  express  contract  or  agreement  subjecting  the  ship  to 
any  such  claim,  and  that  privilege  still  exists  in  all  those  countries  which  have  adopted 
the  civil  law  as  the  basis  of  their  Jurisprudence. 

Authorities  to  support  that  proposition  are  unnecessary,  as  the  proposition  is  con- 
ceded by  both  parties  in  this  controversy,  but  that  rule  was  never  adopted  In  England, 
and  the  reverse  of  It  is  the  settled  rule  in  our  Jurisprudence  In  respect  to  the  question 
under  consideration.  Conclusive  support  to  that  proposition  Is  found  In  the  case  of 
27ie  Jefftmony  20  How.  893,  in  which  the  opinion  of  the  court  is  given  by  Mr.  Justice 
Catron.  By  the  statement  of  the  case  it  appears  that  it  was  a  libel  filed  by  the 
assignees  of  the  builders  sgainst  a  new  steam  ferryboat  for  a  balance  due  to  the 
builders  on  account  of  work  done  and  materials  furnished  in  constructing  the  hull  of 
the  ferryboat.  They  claimed  a  lien  for  the  unpaid  balance  of  the  price,  and  the  decree 
was  in  their  favor  in  the  circuit  court,  but  the  clalmantA  appealed  to  this  court. 
When  the  cause  came  up  for  argument  the  first  point  mad^  ir  the  claimants  was  that 
a  contract  to  build  a  ship  Is  not  one  within  the  Jurisdiction  <>i  the  admiralty  courta. 
even  though  it  be  intended  to  employ  the  vessel  in  ocean  navigation.   Sufficient  ap^ 
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In  the  report  of  the  oeee  to  show  that  the  libellaDts  took  direct  iMue  upon  that 
propoflltloD,  SDd  the  oourt  say.  In  dtspoeing  of  It,  that  the  only  matter  in  oontroreray 
Is  whether  the  dietilet  courts  have  jurisdiction  In  admiralty  to  enforce  liens  for  labor 
and  materials  furnished  in  constructing  yessels  to  be  employed  in  the  navigation  of 
waters  to  which  the  admiralty  Jurisdiction  extends. 

Neither  ship-builders  nor  furnishers  of  materials  for  ship  building  had  any  lien  at 
that  date  under  the  State  law,  but  the  court  unanimously  decided  that  the  admiralty 
Jurisdiction  was  limited  to  contracts,  claims,  and  services  which  were  purely  mari- 
time, and  to  such  as  had  respect  to  rights  and  duties  appertaining  to  commerce  and 
navigation.  Applying  that  rule  to  the  case  then  under  consideration  the  court  say: 
**  So  far  from  the  contract  being  purely  maritime  and  touching  rights  and  duties  ap- 
pertaining to  navigation,  it  Is  a  contract  made  on  land  to  be  performed  on  land.** 

Convinced  or  not,  every  candid  Inquirer  must  admit  that  this  court  did  decide  In 
that  case  that  neither  a  contract  to  build  a  ship  or  to  furnish  materials  for  the  pur- 
pose is  a  maritime  contract.  Nor  does  that  decision  stand  alone,  as  the  same  question 
siuce  that  time  has  more  than  once  come  before  the  court  and  been  decided  in  the 
same  way.  Such  was  the  view  of  the  court  in  the  case  of  Roach  v.  Chapman,  22  How. 
12K  in  which  the  opinion  of  the  court  was  given  by  Mr.  Justice  Orirr. 

Proceedings  in  that  case  had  been  Instituted  In  the  district  court  against  a  steamer 
to  enforce  a  lien  for  a  rert  of  the  price  of  the  engine  and  boiler,  which  had  been  fur- 
nished to  the  builders  in  another  State,  where  the  steamer  was  built.  Process  was 
served  and  the  claimants  appeared  and  filed  a  plea  to  the  Jurisdiction  of  the  court, 
which  was  sustained  by  the  circuit  court,  and  the  libellante  appealed  to  this  court. 
Able  counsel  appeared  for  appellants,  but  this  court  decided  that  a  contract  for 
building  a  ship  or  for  supplying  engines,  timber,  or  other  materials  for  her  oonstruo- 
tlon  is  clearly  not  a  maritime  contract,  and  the  court  remarked  that  any  former  dicta 
or  decisions  which  seem  to  favor  a  contrary  doctrine  were  overruled.  The  Jefferaon^ 
90  How.  400. 

During  the  same  session  of  the  court  the  same  question  was  again  presented  and 
was  again  decided  In  the  same  way.    MoreimKyd  v.  EnequisU  38  How.  494. 

Bxpreas  reference  is  there  made  to  the  case  of  The  Jefenon,  and  the  remark  <<f  the 
oourt  is  that  the  court  there  decided  that  a  contract  to  build  a  ship  Is  not  a  maritime 
contract;  that  in  this  country  such  contracts  are  purely  local  and  are  governed  by 
State  laws,  and  should  be  enforced  by  the  State  tribunals.  Decisions  to  the  same  effect 
have  been  made  In  the  circuit  courts,  of  which  the  following  are  examples:  OunninO' 
ham  V.  HoQ,  1  Cliff.  45 ;  The  Orphem,  2  Id.  a5. 

State  legislatures  have  no  authority  to  create  a  maritime  lien,  nor  can  they  confer 
any  Jurisdiction  upon  a  State  court  to  enforce  such  a  lien  by  a  suit  or  proceeding  fn 
rem,  as  practiced  in  the  admiralty  courts.  2^e  BdfagL,  7  Wall.  144 ;  The  Mome  Taylor,  4 
id.  411 ;  nine  v.  Trejoor,  4  Id.  656. 

Other  support  to  that  proposition  than  the  act  of  congress  Is  not  needed,  as  the  pro- 
vision is  to  the  effect  that  the  district  courts  shall  have  exclusive  original  cognizance 
of  all  civil  causes  of  admiralty  and  maritime  jurisdiction,  except  where  the  common 
law  is  competent  to  give  to  suitors  a  common-law  remedy.  Common-law  remedies 
are  not  applicable  to  enforce  a  maritime  lien  by  a  proceeding  in  rem,  and  consequently 
the  original  jurisdiction  to  enforce  such  a  Hen  by  that  mode  of  proceeding  Is  exclusive 
In  the  district  courts.    Brttclkmnn  v.  HamllZ,  48  N.  T.  664 :  The  Joeephtne,  80  id.  10. 

Taken  together  and  properly  construed  those  provisions  warrant  the  conclusion 
that  such  a  party  wishing  to  enforce  such  a  lien  may  proceed  in  rem  in  the  admiralty, 
or  he  may  bring  a  suit  in  persoiam  in  the  same  jurisdiction,  or  he  may  elect  not  to  go 
toto  admiralty  at  ail  and  may  resort  to  his  common-law  remedy  in  the  state  courts,  or 
In  the  ylrcuit  court  of  the  United  States,  If  he  can  make  proper  parties  to  give  that 
court  jurisdiction  of  the  case.  But  a  maritime  Hen  does  not  sjlse  In  a  contract  to 
•ulld  a  ship  or  In  a  contract  to  furnish  materials  for  that  purpose ;  and  In  respect  to 
tD<di  oontraota  It  is  competent  for  the  States,  under  the  decisions  of  this  court«  to 
sreate  suoh  liens  as  their  legislatures  may  deem  just  and  expedient,  not  amounting  to 
a  regulation  cf  commerce,  and  to  enact  reasonable  rules  and  regulations  preeoriblDi 
ttie  mode  of  their  enforcement,  ir  nut  inconsistent  with  the  exclusive  jurisdiction  of 
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lli«  mdmlnlty  ooarta.  7JU  JM(rtait,TWalLMft:  8h«pcir«T.Aeii6,4tM.T.S6;  Fwvwt 
f •  Hoi^ord,  M  Burb.  »8. 

Objaotion  U  slao  Uken  to  the  raUdity  of  the  State  Uw  upoD  the  ground  that  it  la  tn 
eooflict  with  the  provlalon  of  the  federal  ooostitution  which  leourea  to  OTery  pafty« 
where  the  value  tn  controTeny  ezeeeda  twenty  doUara,  the  risht  of  trial  by  Jury. 

Two  anawen  may  be  made  to  that  objeotion,  either  of  whioh  it  deolaive :  (1)  That 
tt  does  not  apply  to  trials  in  the  State  courts.  Barron  v.  Baltimore,  7  Pet.  847 ; 
TwttchA ▼. Com.,  7  Wall.  886:  LMngtUm  ▼.  Moon^  7  Pet.  661;  t\a  ▼.  OMo^  6  How.  484; 
Smith  T.  MaoTfiandt  18  id.  76;  Oooley  on  Const.,  8d  ed.,  18.  (8)  That  no  such  error  was 
•sslgoed  in  the  court  of  errors,  and  that  the  question  was  not  presented  to,  nor  was  It 
decided  by,  the  court  of  errors. 

Jurisdiction  is  not  shown  unless  it  appears  that  some  one  of  the  speoilled  queatloBS 
did  arise  in  the  State  court  and  that  the  question  was  decided  adversely  to  the  pafty 
assigning  enor  in  this  court.  Cfrawtia ▼.  BandoO,  10  Pet. 888;  Suydam  ▼.  WOiiammmt 
»Ho.v.4i8.»' 


BoesBSy  plaintifl  in  error,  v.  Woodbuff  d  oL 

(88  Ohio  St.  888.) 
8al^  '*  to  arrive  "by  a  certain  Ume-'Chutam — eMenee  qf. 

W.  contracted  with  B.  for  the  sale  of  salt  to  arrive  —  the  contract  being  la 
these  words :  "  Cincinnati,  October  18, 1862.  Sold  J.  H.  Bogers  one  thousand 
sacks  coarse  LiTorpool,  and  two  thousand  sacks  fine  Liverpool  salt,  at  $2.10 
per  sack,  to  arrire  by  the  15th  of  November."  In  an  action  on  such  contract 
hj  the  purchaser  against  the  seller,  for  falling  to  deliver  the  salt ; '  held,  1. 
That  the  words  **  to  arrive  hj  the  15th  of  November,"  are  words  of  condi- 
tion and  description  only,  and  do  not  Import  a  warranty  that  the  salt  shall 
arrive  by  the  day  named.  2.  In  sach  action  testimony  offered  by  the  par^ 
chaser  to  show  that  by  the  custom  of  merchants  the  words  "  to  arrive  by  tlM 
15th  bf  November,"  meant  *'  deliverable  by  the  16th  of  November,"  wu 
properly  excluded. 

Action  by  F.  Woodruff  and  others  to  recover  the  price  of  883 
sacks  of  Liverpool  salt  which  they  alleged  they  had  sold  and  de- 
livered to  the  defendant^  at  $2.10  per  sack.  The  defendant  met 
this  demand  by  a  counter-claim,  by  which  he  alleged  that,  on  the 
18th  day  of  October,  1862,  he  made  a  contract  in  writing  with 
George  W.  Phillips,  who  was  the  duly  authorized  agent  of  plain- 
tiffs, in  that  behalf,  by  which  contract,  plaintiffs  sold  to  the  defend- 
ant 1,000  sacks  coarse  Liverpool,  and  2,000  sacks  fine  Liverpool 
«alt,  at  $2.10  per  sack,  all  of  which  was  to  be  delivered  by  the  15th 
day  of  November,  then  next  ensuing,  to  be  paid  for  by  the  defend* 
ant  upon  the  delivery  thereof. 
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He  fmtiier  ayerred  that  the  plaintiflii  failed  to  deliver  any  of  aaid 
■alt  by  the  15th  of  November ;  that  for  some  time  after  that  date 
he  was  ready  and  willing  to  reoeive  the  same,  and  so  notified  plain- 
tilb ;  that  between  that  date  and  December  8,  they  did  deliver  the 
888  laoks  mentioned  in  the  petition ;  that  failing  to  deliver  the 
remainder  he,  on  December  8^  notified  them  he  would  not  receive 
any  more,  bnt  should  hold  them  responsible  in  damages.  He 
didmed  damages  at  the  rate  of  ninety  cents  per  sack  for  the  salt 
not  delivered. 

The  plaintifb  replied,  denying  that  they  contracted  to  deliver  the 
salt  by  November  15th,  and  averring,  among  other  things,  that  the 
contract  made  by  them  with  defendant  was  conditional — the  salt 
being  sold  to  arrive,  and  being  expected  to  arrive  ;  that  none  of  it 
did  arrive  by  the  time  named,  and  that  the  contract  was  therefore 
determined ;  bnt  that  salt  having  advanced,  defendant  continued 
to  receive  it  as  it  arrived  until  December  8th,  when,  salt  having 
declined,  he  refused  to  receive  any  more. 

Upon  the  trial  plaintifb  admitted  that  salt,  such  as  described  in 
the  contract,  on  November  15,  1872,  was  worth  three  dollars  per 
Mok.    On  December  8th,  it  had  fallen  below  contract  price. 

The  contract,  put  in  evidence  by  defendant,  was  in  these  words: 

"  Cincinnati,  Odoher  13,  1862. 

'^  Sold  J.  H.  Bogers  one  thousand  sacks  coarse  Liverpool,  and 

two  thousand  sacks  fine  Liverpool  salt  at  $2.10  per  sack,  to  arri  re 

by  the  15  November. 

"  Obobgb  W.  Phillips,  Jr." 

It  further  appeared  that  the  salt  called  for  by  the  contract  did 
not  arrive  by  November  15th ;  that  portions  of  it  did  arrive,  and 
were  delivered  to  the  defendant,  as  the  same  arrived,  between 
November  15th  and  December  8th. 

Defendant  called  witnesses,  and  offered  to  prove  that  by  the  gen- 
eral custom  of  merchants,  the  phrase  **to  arrive  by  the  15th 
November,"  meant  "  deliverable  on  or  before  the  15th  of  Novem- 
ber." This  testimony  was  objected  to  and  excluded,  and  defendant 
excepted. 

The  case  was  tried  by  the  court  without  a  jury.  The  court  held 
the  defendant  not  entitled  to  recover  on  his  counter-claim,  and 
rendered  judgment  for  plaintiffs,  as  demanded  in  the  petition,  for 
the  value,  at  the  contract  price,  of  the  salt  delivered. 
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The  defendant  moved  for  a  new  trial,  which  being  OTermled,  he 
took  a  bill  of  exceptions  setting  out  all  the  testimony. 

It  is  now  insisted  on  his  behalf  : 

1*  That  the  contract  was  not  conditional,  bat  absolute ;  and  that 
by  its  terms  plaintiffs  were  bound  to  deliver  the  salt  by  Novem- 
ber 16th^ 

2.  That  it  was  competent  for  the  defendant  to  show  that  by  the 
custom  of  merchants,  the  terms  '^to  arrive  by  15th  November^" 
meant  '^  deliverable  by  15th  of  November.'^ 

Z>.  TAew  Wright,  for  plaintiff  in  error* 

Henry  Snow,  for  defendants  in  error. 

Stokb,  J.  The  counter-claim  of  the  defendant  below  is  based 
upon  an  executory  contract  made  October  13,  1862,  by  which,  as 
defendant  alleges,  the  plaintiffs  sold  and  contracted  to  deliver  to 
him  by  the  15th  of  November,  then  next  ensuing,  3j>00  sacks  of 
Liverpool  salt  This  allegation  of  the  counter-claim  is  denied  by 
the  reply,  and  is  not,  in  our  judgment,  supported  by  the  contract 
given  in  evidence. 

Effect  is,  of  course,  to  be  given  to  the  words  of  the  contract,  ^'to 
arrive  by  the  15th  of  November,''  but  the  question  is,  what  effect? 
They  are,  as  we  think,  words  of  condition  and  description  only, 
and  cannot  be  construed  as  a  warranty  that  the  salt  shall  arrive. 

They  serve  to  distinguish  the  salt  which  was  the  subject  of  the 
contract  from  the  mass  of  salt  of  the  same  variety  found  in  the 
market.  The  salt  plaintiffs  contracted  to  sell  and  defendants  to 
buy,  was  not  salt  which  which  plaintiffs  may  then  have  had  on 
hand,  or  salt  which  had  previously  arrived.  It  was  salt  which  was 
to  arrive  between  the  date  of  the  contract  and  the  15th  of  Novem- 
ber following.  Whether  it  would  arrive  or  not  depended  upon  con- 
tingencies, not  absolutely  within  the  control  of  either  party.  If  it 
arrived  within  the  time  limited,  plaintiffs  were  impliedly  bound  to 
deliver  it  upon  the  contract.  If  it  failed  to  arrive  within  that 
time  no  such  obligation  arose.  There  was,  in  that  case,  no  salt 
which,  under  the  terms  of  the  contract,  the  plaintiffs  were  bound 
to  deliver  or  the  defendant  to  accept. 

Gases  have  frequently  arisen  involving  the  construction  of  con- 
tracts, in  their  essentiiJ  features,  not  to  be  distinguished  from  the 
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contract  here  in  question.  It  has  uniformly  been  held  that  con- 
tracts of  this  description — for  the  sale  of  goods  to  arrive — are 
conditional,  the  words  ''to  arrive,"  or  other  equivalent  words, 
not  importing  a  warranty  that  the  goods  will  arrive,  and  the  obli- 
gation to  perform  the  contract  by  an  actual  transfer  of  the  property 
being,  therefore,  in  the  absence  of  other  words  showing  a  contrary 
intent,  contingent  upon  its  arrival  Al&wyn  v.  Pry  or ,  Kyan  & 
Moody,  404 ;  Lavatt  v.  ffamiUon,  5  M.  &  W.  M9 ;  Johnson  v. 
MacdonM,  9  id.  600 ;  ShiOdB  v.  PeUeey  %  Sand.  262.  See,  also, 
Russell  V.  Nicol,  3  Wend.  112 ;  Benj.  on  Sales,  470 ;  1  Pars,  on 
Gont,  title  ''  Of  Sales  to  Arrive, '^  and  cases  cited. 

In  the  present  case,  it  is  not  alleged  that  any  of  the  salt  referred 
to  in  the  contract  arrived,  or  came  within  the  control  of  the  plain- 
tiffs prior  to  the  15th  of  November,  nor  is  it  claimed  that  its  arrival 
was  delayed  by  their  agency.  The  defendant  counts  upon  the  con- 
tract as  made,  and  bases  his  claim  to  recover  solely  upon  the  ground 
that  the  plaintiffs,  by  its  terms,  stipulated  absolutely,  and  at  aD 
events,  to  deliver  the  salt  within  the  time  limited. 

2.  The  testimony  offered  by  defendant  to  show  that  by  the  cus- 
tom of  merchants,  the  words  "to  arrive  by  the  15th  of  November," 
meant ''  deliverable  on  or  before  the  15tli  of  November,''  tended 
materially  to  change  the  meaning  and  legal  effect  of  the  contract, 
and  was  clearly  inoompetent 

JudfWkmU  4ffirmmL_j 
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!■  aa  Mtkm  to  leoorer  ftn  nwiowmient  upon  a  premlam  aole  gtroi  to  a  amlMl 
faunmaoe  oompany,  it  most  be  alleged  in  the  ooinplaint,aiid  pioied  upon  tba 
trial,  that  the  loeBes  to  be  paid  accraed  daring  the  membenhip  of  the  def  endp 
ant  in  the  company. 

Appeal  from  the  Yanderbnrg  common  pleas. 

This  action  was  brought  by  Manloye,  as  leceiyer  of  the  Farm- 
ers and  Merchants'  Insurance  Company,  a  mntnal  insnrance 
company,  against  Bender,  to  recoyer  on  two  premium  notes 
executed  by  him  to  the  company.  The  defendant  answered  by 
general  denial  and  seyend  special  paragraphs.  Issue  was  taken 
on  the  special  paragraphs  by  general  denial  thereof.  The  issuea 
were  tried  by  a  jury,  and  there  was.  a  yerdict  for  the  defendant. 
The  plaintiff  moyed  the  court  for  a  new  trial,  for  these  reasons : 
First,  because  the  yerdict  is  contrary  to  the  eyidence;  second, 
because  the  yerdict  is  not  sustained  by  sufficient  eyidence;  third, 
because  the  yerdict  is  contrary  to  law ;  fourth,  fifth  and  sixth,  because 
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the  oonrt  oTenmled  the  demnrren  to  aeoond,  third  and  fourth  paim* 
graphs  of  the  defendants  answer^  respectiyelj. 

This  motion  was  orerraled^  and  final  jndgment  for  the  defend- 
ant wae  rendered  on  the  yerdict  of  the  jnry. 

J.  B.  TrwMf  W.  R  lfahlav$j  and  B.  A.  EiU,  for  appellant 

0.  Benbjf  and  D.  B.  KunU&r,  for  appellee. 

DowKiT,  J.  The  only  error  assigned  in  this  court  is  the  refusal  of 
the  eourt  to  grant  a  new  trial.  The  firsts  second  and  third  reasons 
assigned  for  a  new  trial  may  be  oonsideied  together.  We  have  exam- 
ined the  eyidence  as  set  out  in  the  bill  of  exceptions,  and  are  of  the 
opinion  that  the  yerdict  was  right.  The  eyidence^  among  other 
things,  fails  to  show  that  the  losses  to  be  paid  occurred  during  the 
time  6t  the  membership  of  the  defendant  in  the  company.  See 
Mdnlav0  y.  Ifhw,  89  Ind.  289.  This  fact  must  be  alleged  and 
proyed,  in  order  to  render  the  maker  of  the  premium  note  liable  to 
an  action  for  the  assessment.  The  fourth,  fifth  and  sixth  causes 
for  a  new  trial  are  not  reasons  for  which  a  new  trial  can  be  granted, 
and  no  question  is  presented  to  us  relating  to  the  sufficiency  or 
insoffldency  of  the  paragraphs  of  the  answer  by  such  a  mode  of 
making  up  the  record  and  assigning  errors. 

I%$  judgment  bolow  i$  affirmed^  with 

Jhasstf  J.,  dinents. 


Heffbbk  y.  Jatki. 

(80Ind.48Bw) 

Bamkntploif^fidneiary  character  ^  AUameif  and  6UmL 

A  elataii  against  an  attorney  for  money  collected  by  him  for  a  client  la  **  a  debt 
ereated  while  acting  In  -a  fiduciary  character/'  within  the  meaning  of  the 
bankrapt  aet,  and  la  not  barred  by  a  discharge  In  bankruptcy. 

AonoN  brought  by  the  appellees  to  compel  the  appellant  to  pay 
and  deliyer  oyer  certain  moneys  by  him  collected  as  an  attorney 
at  law.    The  complaint  was  as  follows  : 

''Eben  0.  Jayne  and  John  E.  Walker,  partners  in  co-partner- 
ship,  doing  business  under  the  firm  name  and  style  of  Dr.  D.  Jayne 
VoL.Xm.  — 86 
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ft  Son,  Qomplam  of  Horace  HefEren,  the  defendant  in  the  aboye 
entitled  canse,  and  say  that  the  said  Horace  Heflren  is  an  attorney 
at  kw,  and  that  he  is  now,  and  for  many  years  past  has  been,  prac- 
tising his  profession  as  such  attorney  in  the  courts  of  said  county ; 

that  on  or  about  the day  of  ]{ay,  1867,  the  said  plaintifb 

delivired  to  the  said  Heffren  for  collection  a  certain  promissory  note 
ior  fifty  dollars  on  one  Squire  Standiford,  and  payable  to  said  plain- 
tiffs in  their  firm  name  and  style  of  Dr.  D.  Jayne  &  Son,  as  afore- 
said ;  that  afterward,  to  wit,  on  the  15th  day  of  December,  1869, 
the  said  Horace  Heffren,  as  such  attorney,  did  collect  and  receiye 
from  William  Standiford,  the  admistrator  of  the  said  Squire  Stan- 
diford, the  sum  of  f oity-seven  dollars  on  said  note ;  that  the  said 
Heffren  has  failed  and  refused,  and  still  fails  and  refuses,  although 
often  requested,  to  deliver  oyer  to  the  said  plaintiffs  the  said  sum 
of  forty-seven  dollars  so  collected  as  aforesaid ;  and  the  said  plain- 
tiffs pray  said  court  for  a  rule  against  the  said  defendant  to  pay  said 
money  over  to  them,  and  for  all  other  proper  relief.'' 

The  appellant  filed  an  answer  in  two  paragraphs,  which  were  in 
substance  the  same.  The  substance  of  each  paragraph  was,  that 
the  appellant  had  been  adjudged  a  bankrupt  since  he  had  received 
the  money  mentioned  in  the  complaint.  The  court  sustained  a 
demurrer  to  each  paragraph  of  the  answer,  and  the  appellant 
excepted,  and  the  ruling  of  the  court  is  assigned  for  error. 

BusKiBK,  C.  J.  We  think  the  court  committed  no  error  in  sus- 
taining a  demurrer  to  the  answer. 

Section  33  of  an  act  of  congress  entitled  ^'  An  act  to  establish  a 
uniform  system  of  bankruptcy  throughout  the  United  States,'' 
approved  March  2,  1867,  provides,  **  that  no  debt  created  by  the 
fraud  or  embezzlement  of  the  bankrupt,  or  by  his  defalcation  as  a 
public  officer,  or  while  acting  in  any  fiduciary  character,  shall  be 
discharged  under  this  act,"  etc. 

An  attorney  acts  in  a  fiduciary  capacity.  The  relation  between 
an  attorney  and  his  client  is  one  of  great- confidence,  and  the  law 
imposes  on  an  attorney  the  highest  degree  of  good  faith.  JT'Cbr- 
mick  V.  Malin,  5  Blackf.  509. 

We  are  of  the  opinion  that  the  case  under  consideration  comes 
within  the  last  clause  of  the  above  quoted  section  of  the  bankrupt 
law. 

(The  remainder  of  the  opinion  disposes  of  questions  of  practice.! 
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TIm  afldftTlto  of  Juon  diowiiig  tlutt  they  agreed  apon  a  beaif  upon  whiflh  Ifaa 
calcnlation  of  Ifaa  amount  to  be  reooTered  should  be  made,  and  that  there 
waa  a  miatake  in  making  the  calculation,  cannot  be  reoelTod  on  a  motioii  for 
anew  triaL 


Appeal  from  the  Decatur  common  pleas. 
/•  Oavin  and  /•  D.  MUhr,  for  appellant 


^.  Cfumbaek,  8.  A.  Banner,  0.  Ewing,  and  J.  K.  Swing,  tor 
4>pellee. 

DowmiT,  J.  There  is  a  single  qnestion  in^olyed  in  this  case. 
On  the  hearing  of  the  motion  for  a  new  trial,  the  appellants  offered 
affidayits  of  the  jurors  who  tried  the  cause,  to  show  that  in  the 
jury  room  they  agreed  upon  a  certain  amount  as  the  basis  of  their 
Tei^cty  upon  which  interest  for  a  designated  time  was  to  be  counted 
and  added  to  the  agreed  sum,  and  the  two  amounts  together  were 
to  constitute  the  amount  of  their  yerdict;  that  one  of  their  number 
was  directed  to  make  the  calculation  of  the  interest,  and  that  by 
mistake  he  made  the  amount  of  the  iuuerest  larger  than  it  should 
haye  been,  which  was  not  discoyered  until  after  the  yerdict  was 
returned  into  court  and  the  jury  discharged.  The  court  refused  to 
receiye  these  aflSdayits  as  eyidence  to  set  aside  the  yerdict  of  the 
jury.  If  this  ruling  was  correct,  the  judgment  should  be  aflirmed. 
If  not,  it  should  be  reyersed. 

It  was  proposed  to  proye  two  facts  :  First,  that  the  jury  agreed 
upon  the  basis  upon  which  the  calculation  was  to  be  made;  and, 
second,  that  there  was  a  mistake  in  making  the  calculation. 

It  is  a  general  rule  in  this  State,  so  far  as  the  decisions  of  thii 
court  haye  gone,  that  the  affidayits  of  members  of  the  jury  trying 
a  cause  will  not  be  receiyed  to  impeach  or  set  aside  their  yerdict 
The  rule  in  England  was  different,  down  to  the  time  of  Lord 
Maksfiild,  as  we  conclude  from  the  examination  which  we  have 
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made  of  the  anihoritieB.  But  in  Vaiw  y.  Deiaval,  1  T.  B.  11,  ft 
was  held  by  him,  that  affidaTits  of  joroni,  offered  to  show  that  the 
jnry  ''  tossed  up "  in  order  to  determine  how  they  should  find, 
were  inadmissible. 

In  Jackson  y.  Wittiamion,  2  T.  B.,  281,  when  the  affidayit  of  all 
the  jarors  was  offeied  to  show  that  tibey  had  made  a  mistake  in  the 
amount  of  their  rerdiet,  the  oourt  refused  the  application,  saying 
that  "  it  would  introduce  a  yery  dangerous  practice  if  they  were  to 
admit  such  an  affidayit  as  the  one  offered.  They  said  that  they 
laid  no  stress  upon  its  being  made  by  all  the  jury;  if  it  could  be 
made  by  all,  upon  the  same  principle  it  might  as  weU  be  made  by 
some.  If  any  doubt  had  arisen  as  to  the  meaning  of  the  jury,  if 
they  had  found  a  sum  inadequate  to  the  yalue  proyed,  the  proper 
time  for  requiring  an  explanation  was  at  the  trial.  It  was  too  late 
now;  such  a  practice  would  be  productiye  of  infinite  mischief;  and 
it  was  better  tlut  the  present  plaintiff  should  suffer  an  inconyen 
ience,  than  that  such  a  rule  should  be  introduced." 

In  the  United  States  it  seems  to  be  settled,  notwithstanding  a 
few  adjudications  to  the  contrary,  in  eyery  State,  except,  perhaps, 
Tennessee,  that  such  affidayits  cannot  .be  receiyed.  Graham  ft 
Waterman,  New  Trials,  1429. 

lii  Connecticut  it  is  adopted  as  a  uniyersal  rule,  that  when  it  is 
sought  to  set  aside  a  yerdict  for  the  mistake  or  misconduct  of  the 
jurors,  those  jurors  are  not  competent  witnesses  to  proye  such  mis- 
take or  misconduct.  Meads  y.  Smith,  16  Conn.  346,  and  cases 
cited. 

We  need  not  decide  that  we  would  not  in  any  case  receiye  the 

afiidayit  of  a  juror  to  show  a  mistake  in  signing  or  returning  the 

verdict;  but  we  think  the  rule  which  has  been  so  often  recognized 

and  applied  in  this  State  should  be  applied  in  this  case.    We  hold, 

therefore,  that  the  court  committed  no  error  in  refusing  to  receiye 

the  affidavits. 

ne  judgmmii  is  ^tmsd,  wUh  costs. 
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B0mo9al  of  caum  Mo  tkofsdercU  eomi. 

In  an  action  commenced  by  n  dtisen  of  another  Sute  againot  a  dtiien  oi  Indi- 
ana, the  court,  on  plaintifTe  application,  and  after  a  trial  in  which  the  Joij 
dinagreed,  ordered  the  canse  to  be  removed  into  the  drcait  conrt  of  this 
United  States  under  the  acts  of  congress.  HM  (1st),  That  the  order  wai 
appealable ;  (2)  that  the  cause  could  be  removed  at  any  time  before  another 
trial ;  and  (8)  that  the  acts  of  congress  allowing  a  plaintiff  to  remove  a 
canse  into  the  federal  courts  were  constitutional.   {8e$  noU^p,  895.) 

Appeal  from  the  La  Porte  common  pleas. 

On  the  24th  day  of  September,  1858,  at  La  Porte,  Lidiana» 
David  0.  Bose  made  his  promissory  note,  by  which  he  promiaed 
to  pay,  sixty  days  after  date,  to  the  order  of  Samuel  Bnjrson, 
t6,000,  at  tiie  Park  Bank,  New  York*  The  note  was  indorsed 
by  Bnrson  to  Walker,  who  indorsed  it  to  Early,  and  he  indorsed  it 
to  the  bank.  The  bank,  it  is  alleged,  was  a  body  politic  and  corp<^ 
rate  by  and  under  the  laws  of  the  State  of  New  York,  doing  busi* 
uess  in  the  city  of  New  York.  It  is  further  alleged,  by  amendment 
of  the  complaint,  that  since  the  commencement  of  this  action,  the 
said  bank  became  a  corporation,  under  the  banking  law  of  congress, 
as  the  National  Park  Bank  of  New  York,  and  as  such  succeeded  to 
the  right  of  action.  Burson  having  departed  this  life,  at  La  Porte, 
on  the  8th  day  of  October,  1858,  intestate,  and  the  appellants  hav* 
ing  been,  by  the  common  pleas  of  La  Porte  county,  appointed  on 
the  8th  day  of  October,  1858,  administrators  of  his  estate,  the  Park 
Bank  filed  a  claim  against  the  administrators,  based  upon  said 
promissory  note,  in  the  said  common  pleas  court,  on  the  18th  day 
of  June,  1859.  The  complaint  alleges  the  non-payment  of  the  note, 
and  the  circumstances  which  are  claimed  to  amount  to  notice  to 
the  administrators  of  its  dishonor.  After  various  amendments  to 
the  complaint,  and  after  issues  had  been  formed,  there  was  a  trial 
by  jury  in  October,  1868,  and  the  jury  failed  to  agree.  In  May, 
1871,  on  motion  of  the  plaintiff,  upon  petition,  affidavit  and  bond 
filed  in  form  as  required  by  the  act  of  congress,  the  court  ordered 
that  the  cause  be  removed  into  the  next  circuit  court  of  the  United 
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States  to  be  held  in  the  district  of  Indiana,  and  ordered  the  clork  to 
make  out  and  deliver  to  plaintiff  or  its  attorney  copies  of  all  pro- 
cess, pleadings,  depositions,  etc.,  properly  certified.  From  this 
order  the  defendants  appealed  to  this  court  Several  errors  are 
assigned,  but  they  raise  no  question  except  as  to  the  correctness  of 
the  ruling  of  the  court  in  ordering  the  cause  to  be  so  transferred. 

J.  Bradley,  for  appellants. 

J.  B.  NUes  d  W.  NUes,  for  appellee. 

DowKST,  J.  The  appellee  has  submitted  a  motion  to  dismiss  the 
appeal  on  the  ground  that  there  is  no  final  judgment  in  the  common 
pleas,  from  which  an  appeal  can  be  taken.  This  and  also  the  other 
questions  in  the  case  are  of  exceeding  interest  and  delicacy.  While 
we  feel  it  to  be  our  duty,  as  it  is  our  inclination,  to  concede  to  the 
courts  of  the  government  of  the  United  States  the  jurisdiction  and 
powers  to  which  they  are  justly  entitled,  we  are  in  duty  bound  to 
claim  for  the  courts  exercising  authority  under  the  State  government 
the  full  measure  of  jurisdiction  and  authority  which  pertain  or  belong 
to  them.  An  appeal  lies  to  this  court  from  all  final  judgments  and 
also  from  certain  interlocutory  judgments  of  the  common  pleas. 
2  O.  &  H.  269,  §  550,  and  p.  277,  §  576.  It  is  made  the  impera- 
tive duty  of  this  court  to  inquire  into  and  correct  the  errors  of  the 
inferior  courts  of  the  State,  from  which  appeals  are  taken  to  it  when 
properly  presented.  When,  as  in  this  case,  an  order  has  been  made 
by  one  of  such  courts  transferring  a  cause  to  the  courts  of  the 
United  States,  courts  of  another  and  distinct  government,  or  when 
such  an  order  has  been  properly  applied  for  and  improperly  refused, 
it  would  seem  to  be  the  duty  of  this  court,  on  an  appeal  properly 
taken  to  it,  to  decide  upon  the  correctness  of  such  ruling.  If  the 
ruling  is  found  to  have  been  erroneous,  it  should  be  reversed.  If  it 
be  found  to  have  been  correct,  it  would  be  the  duty  of  this  court  to 
remand  the  cause  to  the  inferior  court,  with  instructions  to  carry 
out  the  order. 

But  was  the  order  or  judgment  of  the  common  pleas  final  in 
such  sense  as  to  authorize  an  appeal  to  this  court?  The  order  put 
an  end  to  the  cause,  so  far  as  the  State  courts  are  concerned,  if  it 
sliall  be  allowed  to  remain  in  force  and  be  carried  out.  If  the 
party  opposing  such  order  cannot  appeal  at  that  stage  of  the  case. 
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he  can  neyer  appeal  to  this  court.  It  is  our  opinion  that  such*  an 
order  or  judgment  is  00  far  final  as  to  authorize  an  appeal  to  this 
court  When  such  an  order  is  applied  for  and  refused,  the  cause 
remains  pending  in  the  court,  and  such  refusal  is  in  no  sense  a  final 
order  or  judgment  But  if  the  point  has  been  pil^perly  reserred, 
the  question  can  be  brought  to  this  court,  after  final  judgment,  and 
then  decided  by  this  court,  as  was  done  in  Skem  y.  Huntingion,  25 
Ind.  610.  When  the  order  has  been  made  for  the  removal  of  the 
cause  to  the  Circuit  Court,  and  an  appeal  from  that  court  has  been 
taken  to  this  court,  and  the  proper  bond  filed,  or  when,  in  an 
appeal  after  the  term,  a  supersedeas  has  been  awarded,  and  bond 
executed,  further  proceedings  on  thd  order  or  judgment  for  the 
removal  of  the  cause  are  at  once  suspended.  2  G.  &  H.  271,  §  555, 
and  p.  273,  §§  558,  559.  If  it  shall  be  said  that  the  proper  course, 
when  such  an  order  has  been  made,  is  to  allow  the  cause  to  be 
removed  to  the  United  States  court,  trusting  to  that  court  to 
remand  the  same  to  the  State  court,  if  it  shall  be  found  to  have 
been  improperly  transferred,  we  think  it  may,  with  equal,  if  not 
greater,  propriety,  be  said  that  the  proper  course  is  to  allow  the 
appeal  to  be  taken  to  this  court  from  such  order,  and  trust  to  this 
court,  if  it  shall  be  found  that  the  order  was  properly  made,  to 
remand  the  cause  to  the  inferior  court,  with  instruction  to  cariy 
out  the  order.  We  are  not  aware  of  any  reason  why  such  question, 
which  evidently  must  be  decided  by  one  of  the  tribunals,  may  not 
as  weH  be  left  to  the  decision  of  this  court  as  to  that  of  the  circuit 
court  of  the  United  States.  Especially  is  this  so  when,  if  we 
should  err,  the  cause  may  be  taken  from  this  court  to  the  Supreme 
Court  of  the  United  States. 

It  is  true  that  the  act  of  congress  provides  that  when  the  applica- 
tion has  been  made  in  the  proper  manner  for  the  removal,  the  State 
court  shall  proceed  no  further  in  the  cause.  But  this  does  not  settle 
the  question.  The  question  is  not,  shall  the  subordinate  State  court 
proceed  no  further?  but  may  the  party  who  has  thus  been  pi*evented 
from  having  the  cause  tried  in  the  court  in  which  the  suit  was 
pending  appeal  to  this  court?  If  he  cannot,  where  and  to  whom  is 
he  to  look  for  a  correction  of  even  the  most  fiagrant  errors  and 
abuses  resulting  from  the  action  of  the  subordinate  court?  We  are 
aware  of  the  ruling  of  this  court  in  The  Oity  of  Aurora  v.  WesU 
25  Ind.  148,  and  we  have  only  this  to  say  of  that  case,  that  is,  that 
we  think  the  court  too  readily  and  without  any  good  reason  tl  ere» 
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for  yielded  np  the  rightful  jariBdictipn  of  this  court  After  oitiag 
the  statute  to  whioh  we  have  already  referred  on  the  subject  of 
appeals  to  this  court,  it  is  said  in  the  opinion:  ''  The  case  at  bar 
does  not  come  within  any  of  these  proyisions,  and  we  do  not  think 
that  an  appeal  will  lie.  It  is  the  duty  of  the  United  States  court 
to  remand  the  case  to  the  State  court;  and  when  so  remanded  it 
will  be  the  duty  of  the  latter  court  to  proceed  with  the  case."^' 
And  entertaining  this  yiew,  the  court  dismissed  the  appeal 
Decisions  since  made  by  other  courts  hare  thrown  additional  light 
on  the  subject,  and  the  reasoning  in  these  cases,  as  well  as  our  own 
judgment,  requires  us  to  refuse  to  h^  governed  by  the  ruling  in 
that  case.  Notwithstanding  ttie  fact,  howeyer,  that  the  court  in 
that  case  came  to  the  conclusion  that  it  had  no  jurisdiction  of  the 
appeal,  it  did  decide  that  the  case  was  one  in  which  the  removal  of 
the  cause  to  the  United  States  court  was  not  authorized.  Without 
extending  this  opinion  by  making  extracts  from  the  opinions,  we 
refer  to  the  following  cases,  which,  we  think  fully  justify  us  in 
holding  that  the  right  of  appeal  to  this  court  from  such  an  order 
exists.  Aherly  y.  Vilas,  24  Wis.  165;  1  Am.  Bep.  166;  Whiian  r. 
Th$  Chicago  and  NorthtoeBtem  Railway  Company ,  25  Wis.  424; 
8  Am.  Bep.  101;  The^  Home  Life  Insurance  Company  y.  Dunn,  20 
Ohio  Si  175:  5  Am.  Bep.  642;  Kanotise  y.  Martin,  15  How.  U.  S. 
198. 

We  come,  then,  to  the  question  whether  the  action  of  the  court 
in  transferring  the  case  was  correct  or  not  It  is  insisted  by  coun- 
sel  for  the  appellants,  first,  that  the  cause  could  not  properly  be 
transferred  after  the  trial  was  had  by  the  jury,  although  they  f^ed 
to  agree  upon  a  verdict,  and  the  case  remained  to  be  again  tried; 
and,  second,  that  the  act  of  congress  authorizing  such  transfer  at 
the  instance  of  a  plaintiff  who  has  elected  to  bring,  and  has  brought, 
his  action  in  the  State  court,  is  unconstitutional  and  void,  and 
therefore  the  order  of  transfer  was  improperly  made. 

The  act  in  question,  that  of  March  2,  1867,  authorizes  the 
transfer  in  cases  wherein  there  is  a  controversy  between  a  citzen  of 
the  State  in  which  the  suit  is  brought  and  a  citizen  of  another 
State,  and  the  matter  in  dispute  exceeds  the  sum  of  five  hundred 
dollars,  exclusive  of  costs;  and  provides  that  such  citizen  of  another 
State,  whether  he  be  plaintiff  or  defendant,  if  he  will  make  and 
file  in  such  State  court  an  affidavit,  stating  that  he  has  reason  to 
and  does  believe  that,  from  prejudice  or  local  influence,  he  will  not 
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be  able  to  obtain  justice  in  sach  State  oonrt^  may,  at  any  time 
before  the  final  hearing  or  trial  of  the  suit,  file  3k  petition  in  snoh 
State  court  for  the  remoyal  of  the  snit  into  the  next  Oirouit  Court 
of  the  United  States  to  be  held  in  the  district  where  the  suit  is 
pendiogy  and  offer  good  and  sufficient  surety  for  his  entering  into 
such  courts  on  the  first  day  of  its  session^  copies  of  aU  process, 
pleadings,  etc.,  and  it  shall  thereupon  be  the  duty  of  such  State 
court  to  accept  the  surety  and  proceed  no  further  in  the  suit,  etc 

The  act  of  July  27,  1866,  authorized  the  transfer  ''at  any 
time  before  trial  or  final  hearing,^'  the  words  ''final  hearing'* 
referring,  perhaps,  to  chancery  causes.  The  language  of  the  act 
of  March  2,  1867,  as  we  have  seen,  is  "  at  any  time  before  the 
final  hearing  or  trial.''  Oounsel  for  the  appellants  contends  that 
the  transposition  of  the  words  does  not  require  or  justify  any 
change  in  the  construction,  and  that  as  the  cause  was  once  tried, 
after  that  it  was  too  late  to  haye  it  remoTed  to  the  United  States 
eourb  They  insist  that  the  word  "  final "  is  used  to  qualify  the 
word  "  hearing,"  which  immediately  follows  it,  and  not  the  word 
"trial" 

In  the  case  of  Akerly  t.  VUas,  svpra,  it  was  said,  in  discussing 
this  statute :  "  What  was  its  intent?"  I  think  it  will  not  be  claimed 
that  the  word  '  final,'  as  used  in  this  prorision,  applies  to  or  quali- 
fies the  word  '  trial'  The  word  '  hearing '  has  an  established  mean- 
ing, as  applicable  to  equity  cases.  It  means  the  same  thing  in 
those  cases  that  the  word  'trial'  does  in  cases  at  law.  And  the 
words  'final  hearing'  haye  long  been  used  to  designate  the  trial  of 
an  equity  case  upon  the  merits,  as  distinguished  from  the  hearing 
of  any  preliminary  questions  arising  in  the  cause,  and  which  are 
termed  interlocutory." 

It  is  further  said  in  that  case :  "  It  seems  clear  therefore,  that 
wheneyer  in  any  State  court  there  has  been  a  trial  in  an  action  at 
law,  or  a  final  hearing  in  an  action  in  equity,  the  result  of  which 
was  an  adjudication  which,  upon  the  principles  goyeming  judicial 
decisions,  would  be  final  between  the  parties  as  to  any  portion  of 
the  merits  of  the  action,  the  case  has  passed  beyond  the  stage  where 
it  was  within  either  the  letter  or  the^spirit  of  this  law." 

In  Th$  Home  Insurance  Co.  y.  Dunn,  eupra,  the  Supreme  Court 
of  Ohio  follow  the  case  in  the  Supreme  Court  of  Wisconsin,  from 
which  we  haye  quoted^  with  reference  to  the  construction  of  the 
act)  and  say:    "The  terms,  it  seems  to  us,  were  intended  to 
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embrace  aotions  at  law  and  suits  in  equity,  the  word  'trial'  haT- 
ing  reference  tc  an  action  at  law,  and  the  words  *  final  hearing '  to 
a  suit  in  equity ;  and  that  by '  the  final  hearing  or  trial  of  the  suit^' 
is  meant  a  hearing  or  trial  upon  the  merits,  such  as  results  in  a 
final  judgment  in  an  action  at  law,  and  a  final  decree  in  a  suit  n 
equity. '^ 

It  remains  to  inquire  whether  there  was  a  trial,  in  this  sense,  of 
the  case  under  consideration.  The  jury,  after  hearing  the  eyidence 
and  argument  and  retiring  to  their  room,  were  unable  to  agree,  and 
being  discharged,  the  case  stood  for  trial  as  it  did  before  the  jury 
was  empanelled.  According  to  the  case  of  Aherly  y.  VilaSj  the  trid 
must  haye  resulted  in  '^  an  adjudication  which,  upon  the  principles 
goYeming  judicial  decisions,  would  be  final  between  the  parties,'* 
etc.  And  according  to  the  case  of  The  Home  Insurance  Co,  t. 
Dunn,  it  must  have  been  such  a  trial  ''as  results  in  a  final  judg- 
ment in  an  action  at  law,  and  a  final  decree  in  a  suit  in  equity." 
We  think  it  pretty  clear  that  an  examination  of  the  facts  before  a 
jury  which  results  in  a  disagreement  of  the  jury  and  in  no  yerdict^ 
is  not  a  trial  within  the  meaning  of  the  act  of  congress. 

We  do  not  decide  that  the  court  would  be  required  to  hear  anl 
£^nt  such  an  application  during  the  progress  of  the  trial  of  tte 
cause.  What  we  decide  is,  that  after  a  trial  which  has  resulted  in 
a  disagreement  of  the  jury,  and  at  any  time  before  the  commence- 
ment of  another  trial,  the  application  may  be  made  and  granted  at 
the  instance  of  either  party. 

In  The  Home  Life  Insurance  Oofnpany  v.  Dunn,  supra,  it  was 
decided  that  the  removal  of  a  cause  could  not  be  applied  for  and 
granted  after  a  trial  and  appeal  taken  to  a  higher  court  or  a  new 
trial  granted* 

In  Hadley  y.  Dunlap,  10  Ohio  St»  1,  it  was  held  that  the  improper 
refusal  of  such  an  application  did  not  affect  the  jurisdiction  of  the 
court  so  as  to  render  its  judgment  in  the  case  Yoid. 

We  come,  lastly,  to  the  question  as  to  the  constitutionality  of 
that  part  of  the  act  which  authorizes  a  plaintiff  to  have  a  cause 
remoYed  from  the  State  to  the  United  States  court  In  Whiton  y 
ITie  Chicago,  etc..  Railway  Company,  25  Wis.  424^  this  precise 
point  was  made,  and  it  was  held,  the  Chief  Justice  dissenting,  that 
that  feature  of  the  act  of  congress  was  unconstitutional  and  Yoid. 
The  argument  in  brief  is  this :  The  constitution  of  the  United 
States  confers  upon  the  courts  of  the  United  States  :'  orisdiction  in 
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oertam  oases.  Ckmgress  has  power  to  enact  all  laws  which  are 
necessary  to  enable  the  courts  of  the  United  States  to  acquire  and 
exercise  this  jurisdiction.  But  it  is  not  necessary  that  congress 
should  enact  a  law  to  enable  a  plaintiff  to  withdraw  his  action  from 
the  State  court  He  had  his  choice  to  sue,  in  the  first  instance,  in 
the  United  States  court,  or  in  the  State  court,  and  having  yolun- 
tarily  commenced  his  action  in  the  State  court,  he  has  waived  or 
abandoned  the  right  to  hare  the  cause  adjudicated  by  the  courts  of 
the  United  States.  The  statute  makes  no  prorision  for  the  trans- 
fer of  causes  which  might  not  originally  have  been  commenced  in 
the  United  States  court  When  congress  has  provided  the  neces- 
sary courts  and  endowed  them  with  the  faculties  and  powers  neces- 
sary to  take  jurisdiction  of,  and  hear  and  decide,  the  cases  referred 
to  in  the  constitution  of  the  United  States,  it  has  done  all  that  is 
necessary  to  carry  out  the  power  conferred  by  the  constitution;  that 
any  thing  more  than  this  is  over  and  beyond  what  it  may  constitu- 
tionally do;  that  if  the  litigant  voluntarily  refuses  to  use  the  courts 
thus  provided,  and  goes  into  the  courts  of  the  State,  congress  can- 
not legislate  to  enable  him  to  remove  his  case  to  the  courts  of  the 
United  States,  etc.  Legislation  which  allows  and  authorizes  a 
defendant  to  remove  a  suit  brought  against  him,  from  a  State  to 
a  United  States  court,  stands  upon  a  different  basis,  and  is  supported 
by  different  reasons  from  those  which  authorize  a  plaintiff  to  so  re- 
move his  action.     McOarmick  v.  Humphrey y  27  Ind.  144. 

Judge  Stobt,  in  his  work  on  constitutional  law,  section  1243,  in 
discussing  the  powers  of  congress,  says:  '^  Whenever,  therefore,  a 
question  arises  concerning  the  constitutionality  of  a  particular 
power,  the  first  question  is,  whether  the  power  be  expressed  in  the 
constitution.  If  it  be,  the  question  is  decided.  If  it  be  not 
expressed,  the  next  inquiry  must  be,  whether  it  is  properly  an  inci- 
dent to  an  express  power,  and  necessary  to  its  execution.  If  it  be, 
then  it  may  be  exercised  by  congress.  If  not,  congress  cannot  exer- 
cise if 

But,  notwithstanding  this  reasoning,  we  feel  compelled  to  decide 
in  this  case  that  the  feature  of  the  act  of  congress  in  question  is 
institutional 

It  appears  that  in  the  case  of  Whiton  v.  The  Chicago ,  etc.,  Railway 
Oompanyy  supra,  the  local  State  court  granted  the  petition,  and 
ordered  the  removal  of  the  action  to  the  federal  court,  but  directed 
a  stay  of  pn>ceedings  upon  its  order  to  enable  the  defendant  to 
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appeal  from  it  to  the  Sapreme  Oonrt  of  the  State,  and  proyided 
that  in  case  snch  appeal  should  be  taken,  all  proceedings  should  be 
stayed  until  its  determination.  The  appeal  was  taken,  and  the 
order  of  remoyal  reyersed  by  the  Supreme  Oourt  of  the  State  in  the 
opinion  to  which  we  have  referred.  The  plaintiff  did  not,  howeyer, 
regard  the  order  for  a  stay  of  proceedings  until  the  disposition  of 
the  appeal,  but  procured  copies  of  the  papers  in  the  cause  from  the 
local  State  court  and  filed  them  in  the  circuit  court  of  the  United 
States.  The  latter  court  thereupon  took  jurisdiction  of  the  cause, 
and  a  new  declaration  was  filed.  The  defendant  moyed  the  circuit 
oourt  that  the  cause  be  dismissed  from  its  calendar,  and  the  papers 
be  stricken  from  its  files,  which  motion  was  denied  by  the  court 
The  cause  haying  been  remoyed  to  the  Supreme  Oourt  of  the  United 
States  on  writ  of  error,  the  question  was  there  presented  whether 
that  part  of  the  act  of  congress  which  allowed  a  plaintiff  to  apply 
for  and  obtain  such  transfer  was  constitutional  or  not  The  court 
held  that  it  was  constitutional.  The  learned  judge  who  deliyered 
the  opinion  of  the  court  said: 

''  Third,  as  to  the  alleged  inyalidity  of  the  act  of  March  8, 1867, 
under  which  the  remoyal  from  the  State  court  was  made.  The 
counsel  for  the  defendant,  while  confining  his  special  objection  to 
this  act,  questions  the  soundness  of  the  reasoning  of  Mr.  Justice 
Stobt,  by  which  any  legislation  for  the  remoyal  of  causes  from  a 
State  court  to  a  Federal  court  is  nuuntained.  We  may  doubt,  with 
counsel,  whether  such  remoyal,  before  issue  or  trial,  can  properly 
be  called  an  exercise  of  appellate  jurisdiction.  It  may,  we  thinl^ 
more  properly  be  regarded  as  an  indirect  mode  by  which  the  fed- 
eral court  acquires  original  jurisdiction  of  the  causes.  But  it  is  not 
material  whether  the  reasoning  of  the  distinguished  jurist  in  this 
particular  is  correct  or  otherwise.  The  yalidity  of  such  legislation 
has  been  uniformly  recognized  by  this  court  since  the  passage  of  the 
judiciary  act  of  1789. 

**  The  judicial  power  of  the  United  States  extends  by  the  consti- 
tution to  controyersies  between  dtiiens  of  different  States,  as  wali 
as  to  cases  arising  under  the  constitution,  treaties,  and  laws  of  the 
United  States,  and  the  manner  and  conditions  upon  which  that 
power  shall  be  exercised,  except  as  the  original  or  appellate  charao* 
ter  of  the  jurisdiction  is  specially  designated  in  the  constitution, 
are  mere  matters  of  legislatiye  discretion.  In  some  oases,  from 
their  character,  the  judicial  powe^  is  necessarily  exdusiye  of  aU 
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State  aaihoritj ;  in  other  oaaee  it  may  be  made  ao  at  the  option 
of  oongrefls,  or  it  may  be  exercised  oonourrently  with  that  of  the 
State.  Such  was  the  opinion  of  Mr.  Jostiee  Stobt,  as  expressed 
fai  Martin  t.  Euntm^s  Lessee,  and  this  oonclosion  was  adopted  and 
approved  by  this  court  in  the  recent  case  of  I%e  Moses  Taylor. 
The  legislation  of  congress  has  proceeded  upon  the  correctness  of 
this  position  in  the  distribution  of  jurisdiction  to  the  federal 
courts.  The  judiciary  act  of  1789,  as  obserred  in  the  case  of  The 
Moses  Taylor,  declares:  "  That  in  some  cases  from  their  commence- 
ment sndi  jurisdiction  shall  be  exolusiye  ;  in  other  cases  it  deter- 
mines at  what  stage  of  procedure  such  jurisdiction  shall  attach, 
and  how  long  and  how  far  concurrent  jurisdiction  of  the  State 
courts  shall  be  permitted.  Thus,  oases  in  which  the  United  States 
are  jwrtieB,  ciyil  causes  of  admiralty  and  maritime  jurisdiction,  and 
cases  against  consuls  and  yice-oonsuls,  except  for  certain  offenses, 
are  placed  from  their  commencement  exclusiyely  under  the  cognis- 
ance of  the  federal  court.  On  the  other  hand,  some  cases  in 
which  an  alien  or  a  citizen  of  another  State  is  made  a  party  maybe 
brought  either  in  a  federal  or  State  court,  at  the  option  of  the 
plaintill^  and  if  brought  in  the  State  court,  maybe  prosecuted  untQ 
the  appearance  of  the  defendant,  and  then  at  his  option  may  be 
suffered  to  remain  there,  or  may  be  traiusferred  to  the  jurisdiction 
of  the  federal  courts.  Other  cases,  not  included  under  these 
heads,  but  inyolying  questions  under  the  constitution,  laws,  tteaties, 
or  authority  of  the  United  States,  are  only  drawn  within  the 
control  of  the  federal  courts  upon  appeal  or  writ  of  error  after 
final  judgment.  By  subsequent  legislation  of  congress,  and  par- 
ticularly by  the  legislation  of  the  last  four  years,  many  of  the  cases 
which  by  tiie  judiciary  act  could  only  come  under  the  cognizance 
of  the  Federal  courts  after  final  judorment  in  the  State  courts,  may 
be  withdrawn  from  the  concurrent  jurisdiction  of  the  latter  courts 
at  earlier  stages,  upon  the  application  of  the  defendant  The  con- 
stitutionality of  these  provisions  cannot  be  seriously  questioned, 
and  is  of  frequent  recognition  by  both  State  and  fedend  courts.'' 

'^  When  the  jurisdiction  of  the  federal  court  depended  upon  the 
citizenship  of  the  parties,  the  case  could  not  be  withdrawn  from 
the  State  courts  after  suit  commenced  until  the  passage  of  the  act 
of  1867,  except  upon  the  application  of  the  defendant  The  pro- 
ipision  of  the  constitution  extending  the  judicial  power  of  the 
United  States  to  controversies  between  citizcois  of  different  States 
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had  its  ezistenoe  in  the  imprassioii  that  State  attaohmeAts  and 
State  prejndioes  might  affect  injorionsly  the  regular  administration 
of  justice  in  the  Slate  courts.  The  protection  intended  against 
these  influences  to  non-residents  of  the  State  was  originally  sup- 
posed to  have  been  sufficiently  secured  by  giving  to  the  plaintiff,  in 
the  first  instance,  an  election  of  courts  before  suit  brought ;  and 
where  the  suit  was  commenced  in  a  State  court,  a  like  election  to 
the  defendant  afterward.  The  time  at  which  the  non-resident 
party  should  be  allowed  thus  to  make  his  election  was  evidentiy  a 
mere  matter  of  legislatiye  discretion,  a  simple  question  of  expe- 
diency. If  congress  has  subsequentiy  become  satisfied  that  where 
a  plaintiff  discoyers,  after  suit  brought  in  a  State  court,  that  the 
prejudice  and  local  infiuence,  against  which  the  constitution  in- 
tended to  guard,  are  such  as  are  likely  to  preyent  him  from  obtain- 
ing justice,  he  ought  to  be  permitted  to  remove  his  case  into  a 
national  court,  it  is  not  perceived  that  any  constitutional  objection 
exists  to  its  authorisnng  the  removal,  and,  of  course,  to  prescribing 
the  conditions  upon  which  the  removal  shall  be  allowed.  It  f  ollowSy 
from  the  views  we  have  expressed,  that  the  objection  to  the  juris- 
diction of  this  action  by  the  circuit  court,  upon  the  grounds 
advanced  by  the  defendant,  cannot  be  maintained.    13  WalL  270. 

While  we  feel  constrained  to  follow  this  ruling,  and  hold  that  the 
feature  of  the  law  in  question  is  constitutional,  with  the  utmost 
deference  to  the  opinion  of  that  high  tribunal,  we  venture  to  sug- 
gest that  when  it  is  said,  in  the  opinion,  *'  if  congress  has  subse- 
quentiy become  satisfied  that  where  a  plaintiff  discovers,  after  suit 
brought  in  a  State  court,  that  the  prejudice  and  local  influence, 
against  which  the  constitution  intended  to  guard,  are  such  as  are 
likely  to  prevent  him  from  obtaining  justice,  he  ought  to  be  per- 
mitted to  remove  his  cause  into  a  national  court,''  a  case  is  sup- 
posed which  is  wholly  different  from  that  which  is  provided  for  in 
the  act.  The  act  of  congress  does  not  provide  for  those  cases  only 
where  the  plaintiff  shall  discover,  '^  after  suit  brought,"  that  there 
are  prejudice  and  local  influence,  etc.*  If  the  act  were  confined  to 
s'lch  cases,  there  might  be  little  reason  for  its  enactment.  But 
the  act  does  not  require  the  plaintiff  to  show,  in  his  petition,  that 
he  has  discovered  the  existence  of  such  prejudice  and  infiuence 
since  the  bringing  of  the  action,  and  thei*e  is  no  such  statement  in 
the  petition  in  this  case.  The  plaintiff  may,  under  the  act  of  con- 
gress, have  the  cause  removed  upon  stating  the  existence  of  such 
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prejudioe  or  local  inflnence,  althoagh  he  knew  of  the  existence 
thereof  as  well  when  he  commenced  the  action  as  he  does  when  he 
makes  the  application. 

Bat  following  the  nUing  in  this  case,  we  hold  that  the  part  of 
the  act  in  qaeetion  is  constitutional,  and  that  the  court  of  com- 
mon pleas  committed  no  error  in  ordering  the  remoyal  of  the 

cause.  # 

The  judgment  is  affirmed,  with  costs. 


HofB.— 8m  note  to  Berry  t.  rrfaXt,  IS  Am.  Rop.  ISHSIft*  whereto  the  oaeee  reletlnff  to 
tiM  remoral  of  oviiee  from  State  to  the  federal  courts  are  ooUeoted.  In  a  oaae  jnet 
dedded  by  the  United  States  Sopreme  Oonrt  (Vaunevar  t.  Bryant,  October  term,  1874), 
the  oonrt  used  the  following  language : 

^*  The  transfer  was  also  properly  refused  for  another  reason.  The  act  anthorlies  the 
pftion  for  removal  to  be  filed  'at  anytime  before  the  final  hearing  or  trial  of  the 
suiu'  The  hearing  or  trial,  here  referred  to,  Is  the  examination  of  the  facts  in  issue. 
Hearing  applies  to  suits  in  chancery  and  trial  to  actions  at  law.  In  Insuftmoe  GO.  t. 
Dimn,  19  WalL  — ,  it  was  held,  that  after  a  motion  for  a  new  trial  had  been  granted,  a 
remoTal  might  be  had.  But  after  one  trial  the  right  to  a  second  must  be  perfected 
before  a  demand  for  the  transfer  can  properly  be  made.  Brery  trial  of  a  cause  is  final 
until,  in  some  form,  it  has  been  vacated.  Causes  cannot  be  removed  to  the  circuit 
court  for  a  review  of  the  action  of  the  State  court,  but  only  for  triaL  The  circuit 
court  cannot,  after  one  trial  in  a  State  court,  determine  whether  there  shaU  be  anothec. 
That  Is  for  the  State  court.  To  anthoriie  the  removal,  the  action  most,  at  the  time  id 
the  appUoafelofi,  be  aetoally  pending  for  trial.  Such  was  not  the  oaae  heffe.^—BVii 
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Corporations  are  nilaens,  within  the  meaning  of  the  clause  of  the  oonstita- 
tion  of  the  United  States  which  extends  the  Judicial  power  of  the  courts  ol 
the  United  States  to  controversieB  between  the  dtiiens  of  different  States ; 
and  they  are  dtiiena  only  of  the  State  or  sovereignty  that  created  them. 

The  right  to  have  a  cause  transferred  from  a  State  court  to  the  United  States 
court  is  not  controlled  or  abridged  by  the  act  of  the  legislature  of  a  State 
authorising  the  service  of  procesa  on  the  agent  of  a  foieigii  ootpofatloih 
(8eenoU»p,9ff1.) 

Appeal  from  the  Noble  oireuit  court. 

R,  W.  McBride,  for  appellant. 

/.  Morris  and  W.  IT.  Withers,  for  appellee. 
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Fwrra,  0.  J.  This  enit  was  brought  by  the  ajfpellee  agunst  the 
appellaiil^  to  leooyer  damages  for  delay  in  delivering  a  dispatch 
oonTeying  the  intelligence  of  the  death  of  the  mother  of  Dickin- 
son,  by  which  he  was  preTented  from  attending  her  obsequies,  and 
claiming  five  thousand  dollars  damages  for  his  bereavement.  On 
entering  an  appearance,  the  defendant  complied  with  all  the  require- 
ments of  section  12  of  the  judiciary  act  <^  congress  of  1789,  1  U. 
S.  Stat  at  Large,  page  79,  and  moved  the  court  to  transfer  the  case 
to  the  United  States  drouit  court  for  the  district  of  Indiana^ 
because  the  defendant  was  a  non-resident  corporation,  having  been 
created  by  the  laws  of  the  State  of  New  York,  and  that  the  plain- 
tiS  was  a  citizen  of  this  State.  This  application  and  motion  were 
overruled,  and  this  ruling  is  assigned  for  error. 

That  corporations  are  citizens  within  the  meaning  of  the  clause 
of  the  constitution  of  the  United  States  which  extends  the  judi* 
eial  power  of  the  courts  of  the  United  States  to  controversies 
between  citizens  of  different  States,  is  settled  beyond  controversy, 
and  that  they  are  citizens  only  of  the  State  or  sovereignty  that 
created  them.  LouisviUe  R.  R.  Co.  v.  Letson,  2  How.  497 ;  Mar- 
$hatt  V.  BaUitnoref  etc.,  R.  R.  Co.,  16  id.  814 ;  Covington  Dranh 
Iridge  Co.  v.  Shepherd,  20  id.  227 ;  Ohio,  etc  R  R.  Co.  v.  Wheeler, 
1  Black.  286.  There  are  subsequent  cases  in  Wallace's  U.  S. 
Supreme  Oourt  Reports  to  the  same  effect.  The  truth  of  any  of 
the  statements  of  the  petition  or  motion  was  not  denied  or  contro- 
verted, and  we  are  not  able  to  see  any  good  reason  why  the  motion 
was  not  granted. 

It  is  insisted  that  the  act  of  June  17,  1852,  1  O.  ft  H.  272,  pre- 
vents a  change  or  transfer  of  the  case  to  the  United  States  court, 
and  that  by  that  act  the  cause  must  be  tried  in  the  State  court 
where  it  was  commenced ;  but  we  do  not  so  understand  the  act, 
and  we  hold  that  it  authorizes  the  service  of  process  on  the  agent, 
and  thereby  to  bind  the  company  by  the  service,  and  that  the 
rights  secured  by  the  act  of  congress  above  referred  to,  for  a  change 
or  transfer  of  the  case  from  the  State  to  the  United  States  courts 
are  not  controlled  or  abridged  by  the  act  of  our  general  assembly. 

The  judgment  of  the  court  below  is  reversed,  at  the  costs  of  the 
appellee,  with  instructions  to  the  court  below  to  sustain  the  appli- 
eation  and  motion  for  a  transfer  of  the  cause  to  the  United  States 
eirouit  court 

WoBDBK,  J.,  having  been  of  counsel,  was  absent 
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Note  by  Psmr,  0.  J.  It  may  well  be  doubted  whether  the  act 
of  our  general  aeaembly  is  not  void,  as  being  in  oonflict  with  the 
second  section  of  the  fourth  artide  of  the  constitution  of  the 
United  States,  which  says,  ''  the  citizens  of  each  State  shall  be 
entitled  to  all  priyileges  and  immunities  of  dtisens  in  the  several 
States." 

As  a  corporation  is  a  citizen  of  the  State  in  which  it  is  created, 
why  is  it  not  entitled  to  all  the  priyileges  and  immunities  of  the 
dtizens  of  the  seyeral  States  to  trade  and  transact  business  P 


iroiB.— Id  the  ease  of  Marm  ▼.  27l«  Horns  JmyronM  OofnfNUiy,  d«eided  In  lloTeiiibir« 
]ST4»  by  the  Sapreme  Oooit  of  the  United  Statet,  the  deoMon  of  the  Supreme  Ooort  of 
Wlaoonsin  in  the  lame  oeee,  reported  In  11  Am.  Bep.  580^  wae  reverMd  and  the  aame 
principle  laid  down  ae  in  the  foresolng  case.  The  opinion  of  the  United  States 
Supreme  Court  la  ae  follows : 

Mr.  Justice  Huvr  deliyered  the  opinion  of  the  court. 

This  action  was  commenced  in  the  circuit  court  of  Winnebago  county,  Wisconsin^ 
to  reooTcr  the  amount  alleged  to  be  due  upon  a  policy  of  insurance  issued  by  the 
plaintiffs  in  error  to  the  defendants  In  error  upon  the  steamboat  **  Diamond."  The 
Home  Insurance  Company  is  a  corporation  organised  under  the  laws  of  the  State 
ef  New  York,  and  having  its  offlce  and  principal  place  of  business  in  the  city  of 
HewYoik. 

The  company  entered  its  appearance  in  the  Winnebago  county  suit,  and  filed  its 
petition  to  remoTe  the  cause  to  the  United  States  circuit  court  for  the  eastern  district 
of  Wisconsin.  The  petition  waa  in  the  form  required  by  the  twelfth  section  of 
the  act  of  1780,  and  was  accompanied  by  a  bond  with  sufllcient  bail,  as  required  by 
that  act. 

The  drouit  court  of  Winnebago  county  refused  to  grant  the  prayer  for  removal, 
but  proceeded  to  the  trial  of  the  cause.  A  verdict  was  rendered  against  the  company. 
Judgment  entered  thereon,  and  upon  an  appeal  to  the  Supreme  Court  of  Wisconsin, 
the  same  was  aiBrmed.  The  insurance  company  now  bring  a  writ  of  error  to  this 
court. 

Tlie  case  of  the  **  Montello  "  was  argued  at  the  same  time  with  the  present ;  both 
oases,  as  it  was  understood,  involring  the  question  whether  the  Fox  river  was  a 
BSiTlgable  water  of  the  United  States.  The  decision  of  that  question  is  not  essential 
to  the  Judgment  to  be  rendered  in  the  present  case. 

The  refusal  of  the  State  court  of  Wisconsin  to  allow  the  removal  of  the  case  into 
the  United  States  circuit  court  of  Wisconsin,  and  its  Justification  under  the  agree* 
ment  of  the  company  and  the  statute  of  Wisconsin,  form  the  subject  of  consideration 
In  the  present  suit. 

The  statute  of  Wisconsin  In  question  was  passed  in  the  year  ISTOi  and  therein  it  is 
declared,  that  **  It  shall  not  be  lawful  for  any  fire  insurance  .company,  association,  or 
partnership,  incorporated  by  or  organised  under  the  laws  of  any  other  State  of  the 
United  States,  or  any  foreign  government,  for  any  of  the  purposes  specified  in  this 
set,  directly  or  Indirectly  to  talte  risics  or  transact  any  business  of  insurance  in  this 
State,  unless  possessed  of  the  amount  of  actual  capital  required  of  similar  corpora- 
tions formed  under  the  provisions  of  this  act;  and  any  such  company  desiring  to 
transact  any  such  business  as  aforesaid  by  any  agent  or  agents,  In  this  State,  shail 
first  appoint  an  attorney  in  this  State  on  whom  process  of  law  can  be  served,  contaio- 
Ing  an  aonmnMnt  that  such  company  wOl  not  remove  the  suit  for  trial  into  the  United 
BatmelnuUooiirtor/iBderaleomrte^andjaointh€o§l^  Stale  awrittem 

Imtbrmmeni,  duly  signed  and  sealed,  eertifying  mtth  appotntment^  uhUh  shoB  continuf 
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iMMafMCftarattonMvbtftiilMlltMted.'*    Laws  of  1810,  chapter  68,  teotlon  28,  paite  87,  of 
M  ^^^or^s  SUtulM,  page  988,  MoUon  S9L 

Deatiinc  to  do  bnalaeia  In  the  State  of  Wlioonalii,  and  In  compliance  with  the 
piOTlBiont  of  thla  itatute,  the  Home  Insurance  Company,  of  New  York,  on  the 
M  day  of  July,  1820,  filed  in  the  office  of  the  Secretary  of  Btate  of  Wisconsin  an 
■nwlntment  of  Henry  8.  Durand  as  their  agent  In  that  State,  on  whom  process 
BKlght  be  served.  The  power  of  attorney  thus  filed  contained  this  clause :  **  And  said 
eompany  agrees  that  suits  commenced  in  the  State  courts  of  Wisconsin  shall  not 
ke  remoTed  by  the  acts  of  said  company  into  the  United  States  circuit  or  federal 
«ouits." 

The  state  courts  of  Wisconsin  held  that  this  statute  and  the  agreement  under  tt 
Justified  a  denial  of  the  petition  to  remoTO  the  case  into  the  United  States  oourt. 
Tiie  insurance  company  deny  this  proposition,  and  this  is  the  point  presented  for 
oonslderation. 

Hi  the  agreement,  thus  made  by  the  insurance  company,  one  that,  without  reference 
to  the  statute,  would  bind  the  party  malting  it  ? 

Should  a  cittsen  of  the  State  of  New  York  enter  into  an  agreement  with  the  State  of 
Wisconsin,  that  in  no  CTcnt  would  he  resort  to  the  courts  of  that  State  or  to  the 
federal  tribunals  within  it  to  protect  his  rights  of  property,  it  could  not  be  success- 
fully contended  that  such  an  agreement  would  be  valid. 

Should  a  citizen  of  New  York  enter  into  an  agreement  with  the  State  of  Wisconsin* 
upon  whatCTcr  consideration,  that  he  would  in  no  case,  when  called  into  the  courts 
of  that  State  or  the  federal  tribunals  within  it,  demand  a  Jury  to  determine  any  rights 
of  property  thst  might  be  called  in  question,  but  that  such  rights  should  in  all  such 
oases  be  submitted  to  arbitration  or  to  the  decision  of  a  single  Judge,  the  authorities 
are  clear  that  he  would  not  thereby  be  debarred  from  resorting  to  the  ordinary  legal 
tribunals  of  the  State.  There  Is  no  sound  principle  upon  which  such  sgreements  can 
be  specifically  enforced. 

We  see  no  difference  In  principle  between  the  oases  supposed  and  the  case  before 
us.  Brery  citizen  is  entitled  to  resort  to  all  the  courts  of  the  country,  and  to  Invcke 
the  protection  which  all  the  laws  or  all  those  courts  may  afford  him.  A  man  may  not 
barter  away  his  life  or  his  freedom  or  his  substantial  rights.  In  a  criminal  case,  he 
oannot,  as  was  held  in  Ganoemi*8  case  (18  N.  Y.  R.  128),  be  tried  in  any  other  numner 
than  by  a  Jury  of  twelve  men,  although  he  consent  in  open  court  to  be  tried  by  a  Jury 
of  eleven  men.  In  a  civil  case  he  may  submit  his  particular  suit  by  his  own  consent 
to  an  arbitration,  or  to  the  decision  of  a  single  Judge.  So  he  may  omit  to  exercise  his 
right  to  remove  his  suit  to  a  federal  tribunal,  as  often  ss  he  thinlu  fit.  In  each  recur- 
ring case.  In  these  aspects  any  citizen  may  no  doubt  waive  the  rights  to  which  he 
may  be  entitled.  He  cannot,  however,  bind  himself  In  advance  by  an  agreement, 
which  may  be  speolfloally  enforced,  thus  to  forfeit  his  rights  at  all  times  and  on  all 
occasions,  whenever  the  case  may  be  presented. 

That  the  agreement  of  the  Insurance  company  Is  invalid  upon  the  principles  men« 
tloned,  the  following  cases  are  dted :  NmXL  v.  Hcmk.  Im,  Co.^  8  Gray,  174;  Cohh  v.  New 
Bng.  M.  Ins.  Co.^  Id.  192;  Hdbbt  v.  Manhattan  Ins,  Co.,  68  Maine,  421;  Stephenun 
T.  P.  F,  A  M,  Ins.  Co.^  54  id.  70;  ScoU  v.  Avery,  5  H.  of  L.  Gas.  811.  They  show  that 
agreements  in  advance  to  oust  the  courts  of  the  Jurisdiction  conferred  by  law  are 
illegal  and  void. 

In  Scott  V.  Avery  (sup.),  the  Lord  Chancellor  says :  **  There  Is  no  doubt  of  the  general 
principle  that  parties  cannot  by  contract  oust  the  ordinary  courts  of  their  Jurisdiction. 
That  has  been  decided  In  many  cases.  Perhaps  the  first  case  I  need  refer  to  was  a  case 
decided  about  a  century  ago.  KiU  v.  HoUeHterj  1  Wils.  129.  That  case  was  an  action 
on  a  policy  of  Insurance  In  which  there  was  a  clause  that  In  case  of  any  loss  or  dis- 
pute It  should  be  referred  to  arbitration.  It  was  decided  there  that  an  action  would 
lie,  although  there  had  been  no  reference  to  arbitration.  Then,  after  the  lapse  of 
half  a  century,  occurred  a  case  before  Lord  Kenton,  and  from  the  language  that  fell 
from  that  learned  Judge,  many  o^her  cases  had  probably  been  decided  which  are  not 
reported.  But  In  the  time  of  Lord  Kenton  occurred  the  case  which  is  considered 
the  leading  case  on  the  subject,  of  Chamock  v.  Thomstm^  8  T.  R.  199.  That  was  an 
action  upor  a  charter-policy.  In  which  it  was  stipulated  that  If  any  difference  should 
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•riee  It  ihoold  be  leferred  to  arbltnftlon.  Tliat  olanie  wae  pleeded  in  tmr  to  the 
aotion  bromcht  upon  breach  of  the  oontract,  with  an  aTerment  that  the  defendant 
wae»  and  alwaya  had  been,  ready  to  refer  the  same  to  arbitration.  This  wae  held  to  be 
a  bad  Idea*  upon  the  ground  that  a  right  of  aotion  had  aeonied,  aod  that  the  fact  that 
the  partlee  had  agreed  that  the  matter  should  be  tetUed  by  arbitration  did  not  ouat 
the  jurlfldlotlon  of  the  ooorte."  Upon  thia  doctrine  all  the  Judgea  who  dellTered 
epinlons  in  the  House  of  Lords  were  agreed. 

And  the  prinolple,  Mr.  Justice  Stobt,  In  his  Oommentariee  on  Equity  Jorlapnidenoe 
(I  (HO),  says  Is  applloable  In  oourts  of  equity  as  well  as  In  courts  of  law.  *^  And  where 
the  stipulation,  though  not  against  the  policy  of  the  law,  yet  is  an  effort  to  direst  the 
ordinary  Jurisdiction  of  the  common  tribunals  of  Justice,  such  as  an  agreement  In 
caae  of  dispute  to  refer  the  same  to  arbitration,  a  court  of  equity  will  not  any  more 
than  a  court  of  law  interfere  to  enforce  the  agreement,  but  It  will  leare  the  partlee 
to  their  own  good  pleasure  In  regard  to  such  agreements.  The  regular  admlnia> 
tntlon  of  Justice  might  be  greatly  Impeded  or  Interfered  with  by  such  sUpula- 
tiona  if  they  were  apeoUlcally  enforced. 

In  Stephenson  y.  P.  F.  A  M.  C.  Im,  Co,,  64  Maine,  70,  the  court  say :  "  While  partlee 
may  Impoee  as  condition  precedent  to  applications  to  the  courte  that  they  shall 
Irst  have  settled  the  amount  to  be  recoYered  by  an  agreed  mode,  they  cannot 
entirely  close  the  access  to  the  courts  of  law.  The  law  and  not  the  oontract 
presoribee  the  remedy,  and  parties  haTe  no  more  right  to  enter  Into  stipulations 
■ga<'*Tf^  a  resort  to  the  courts  for  their  remedy  in  a  given  case,  than  they  have  to 
provide  a  remedy  prohibited  by  law ;  such  stipulations  are  repugnant  to  the  rest  of 
the  contract*  and  assume  to  divest  courts  of  their  established  Jurisdictions ;  as 
oonditlons  precedent  to  an  appeal  to  the  oourts,  they  are  void,"  Many  cases  are 
olted  In  support  of  the  rule  thus  laid  down.  Upon  Its  own  merits,  this  agreement 
cannot  be  sustained. 

The  12th  seetlon  of  the  Judiciary  act  of  1789  provides  that  If  a  suit  be  commenced 
In  any  State  court  by  a  oltlxen  of  the  State  in  which  the  suit  is  commenced,  against  a 
citizen  of  another  State,  where  the  matter  in  dispute  exceeds  $600,  and  the  defendanti 
at  the  time  of  entering  his  appearance,  shall  file  a  petition  for  the  removal  of  the  cause 
for  trial  Into  the  next  circuit  court  of  the  United  Statea,  and  shall  offer  good  bail  for 
his  proceedings  therein,  ^*  it  shall  be  the  duty  of  the  State  court  to  accept  such  securit] 
and  proceed  no  farther  in  the  cause." 

This  applies  to  all  the  oltlaens  of  another  State,  whether  corporations,  partnershlpSv 
or  Individuals.  It  confers  an  unqualified  and  unrestrained  right  to  have  the  case 
transferred  to  the  federal  courts  upon  giving  the  security  required.  In  the  case 
recently  decided  In  this  court,  of  Ths  Home  lASt  inmranee  Oompmv^i  v.  IDwnn,  It  was 
held  that  no  power  of  aotion  thereafter  remained  to  the  State  court,  and  that  every 
queetlon,  necessarily  Including  that  of  its  own  Jurisdiction,  must  be  decided  In  the 
federal  court. 

The  statute  of  Wisconsin,  however,  provides  as  to  a  certain  class  of  citizens  of  other 
Btatee,  to-wlt,  foreign  corporations,  that  they  shall  not  exercise  that  right,  and  pro- 
hibits them  from  transacting  their  business  within  that  State,  unless  they  first  entef 
Into  an  agreement,  in  writing,  that  they  will  not  claim  or  exercise  that  right. 

The  Home  Insurance  Company  Is  a  citizen  of  New  York,  within  this  provision  of  the 
Constitution.  As  such  citizen  of  another  State,  it  sought  to  exercise  this  right  to 
remove  to  a  federal  tribunal  a  suit  commenced  against  itself  in  the  Ptate  court  of 
Wisconsin,  where  the  amount  involved  exceeded  the  sum  of  $500.  This  right  was 
denied  to  it  by  the  State  court  on  the  ground  that  It  had  made  the  agreement  referred 
to,  and  that  the  statute  of  the  State  authorized  and  required  the  making  of  the 
agreement. 

We  are  notable  to  distinguish  this  agreement  and  this  requisition,  in  principle, 
from  a  similar  one  made  in  the  case  of  an  individual  citizen  of  New  York.  A  corpora* 
tlon  has  the  same  right  to  the  protection  of  the  laws  as  a  natural  citizen,  and  ths 
same  right  to  appeal  to  all  the  courts  of  the  country.  The  rights  of  an  individual  are 
not  superior  in  this  respect  to  that  of  a  corporation. 

The  State  of  Wisconsin  can  regulate  its  own  corporations  and  the  affairs  of  its  owa 
sitliens,  in  subordination,  however,  to  the  Constitution  of  the  United  States.   The 
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WQOlFMBiit  of  an  acTMiDMit  like  this  trom  their  own  edrponttoiit  would  be  ftnit— 
fiOmtnt  beoenee  they  pombm  no  each  right  uodar  the  Ooutttiitloo  of  the  United  States. 
A  foreign  oltiaen,  whether  natural  or  oorpmvte.  In  this  reepeot  poaseaaea  a  right  not 
pertaining  to  one  of  herown  olttaena.  There  moat  neoeaaarily  be  a  difference  between 
the  atatua  of  the  two  In  thia  reepeot. 

We  do  not  oonalder  the  qneatlon  whether  the  State  of  Wlaoonain  can  entirely 
ezelade  anoh  oorporatlona  firom  Ita  Umlta,  nor  what  reaaonable  terma  they  may 
tanpoae  aa  a  oondltlon  of  their  tranaaoting  bualneaa  within  the  State.  Theae  queatlona 
have  been  before  the  oourt  In  other  oaaea,  but  they  do  not  arlae  here.  In  Paid  t. 
FlTDMOt  S  Wall.  IBB,  Xr.  Juatloe  Fold  uaed  language.  In  apeaking  of  oorporatlonai 
whloh  haa  been  auppoeed  to  auataln  the  atatote  in  qneatlon :  **  Ha?lng,*'  he  aaya,  ^'  no 
abaolote  rl^t  of  reeognltlon  In  other  Statea,  but  depending  for  anoh  reoognltion  and 
the  enfofocment  of  Ita  oontraou  upon  their  aaaent.  It  foUowa,  as  a  matter  of  oooraei 
that  sooh  aaaent  may  be  granted  upon  auoh  terma  and  oondlUons  aa  thoae  Statea  may 
think  proper  to  Impoae.  They  may  exclude  the  foreign  corporation  entirely;  they 
may  raalrlot  Ita  bualneaa  to  particular  localitlea,  or  they  may  exact  such  aeourity  for 
the  pertormance  of  Ita  oontracta  with  their  dtlxens  aa  In  their  judgment  will  beat 
piomote  pnbllc  Intereat.'* 

80  In  the  Bonk  uf  AuoumUl  t.  Airiei  IS  Petera,  S19,  the  language  of  Chief  Juatloe 
Tammt  haa  been  luToked  for  the  aame  purpoee. 

In  each  of  theae  oaaea,  the  general  language  of  the  learned  Juatloe  la  to  be  expounded 
with  reference  to  the  aubjeot  before  him.  They  lay  down  prindplea  in  general  termai 
which  are  to  be  underatood  only  with  reference  to  the  facta  In  hand.  Thua,  the  caee 
In  which  the  opinion  waa  deliyered  by  Mr.  Justice  Fbld  waa  one  iuTolTlng  the  oon- 
atnietlon  of  that  olaoae  of  the  United  Statea  Oonatttutton  which  dedarea  that  **tli« 
dttoena  of  each  State  ahall  be  entitled  to  all  the  privilegea  and  Immunltiea  of  dtliena 
to  the  eereral  Statea***  and  of  that  clause  regulating  commerce  among  the  Statea,  not 
ef  the  one  now  before  ua.  It  InTolved  the  question  whether  the  State  might  require 
a  foreign  Inauranoe  company  to  take  a  license  for  the  tranaactlon  of  Its  bualnesat 
ghrlng  aeourity  for  the  payment  0t  Ita  debts,  and  decided  that  taking  Insurance  rlaks 
waa  not  a  tranaactlon  of  commerce,  within  the  meaning  of  the  two  dauaea  of  the 
Oonatitutlon  dted.  It  had  no  reference  to  the  clause  giring  to  dtiiens  of  other  Statea 
the  right  of  litigation  In  the  United  Statea  courta,  and  certainly  had  no  bearing  upon 
the  right  of  oorporatlona  to  reaort  to  thoae  courts,  or  the  power  of  the  State  to  limit 
and  restrict  such  resort. 

It  waa  not  intended  to  impair  the  force  of  the  language  used  by  Mr.  Justice  Curtdi 
to  the  LaWayetUIntunmee  Oompanu  ▼.  Frencht  IB  How.  407,  where  he  saya:  *'A  corpo> 
ratlbn  created  by  Indiana  can  transact  buatoess  in  Ohio  only  with  the  consent,  expraaa 
or  Implied,  of  the  latter  State.  18  Pet.  51ft.  ThIa  oonaent  may  be  accompanied  by  such 
conditions  aa  Ohio  may  think  lit  to  impoae,  and  theae  conditions  must  be  deemed 
▼alld  and  effectual  by  other  Statea,  and  by  thIa  court ;  provided  they  are  not  repugnant 
to  the  Constitution  and  laws  of  the  United  States,  or  inconsistent  with  those  rules  of 
public  law  which  aecure  the  Jurisdiction  and  authority  of  each  State  from  encroacli* 
ment  by  all  othera,  or  that  principle  of  natural  Justice  which  forbids  condemnation 
without  opportunity  for  defense."  Nearly  the  aame  language  la  uaed  by  Mr.  Justice 
Nbuoh  In  IXieat  t.  The  Otty  of  CMcago,  10  WalL  400. 

None  of  the  caaes  so  much  as  Intimate  that  conditlona  may  be  Impoeed  which  are 
repugnant  to  the  Constitution  and  laws  of  the  United  Statea,  or  Inoonaistent  with 
those  rulee  of  public  law  which  aecure  the  Jurisdiction  and  authority  of  each  State 
from  encroachment  by  others. 

The  caae  of  the  Bank  0/  Cotumbia  t.  Ofceley,  4  Wheat.  28B,  Is  relied  upon  by  the  court 
below  to  sustain  the  statute  and  the  agreement  in  question.  In  that  caae  it  waa  pro- 
vided, In  the  14th  section  of  the  charter  of  the  bank,  that  whencTcr  a  borrower  of  the 
bank  should  make  his  note  by  an  agreement  In  writing,  negotiable  at  the  bank,  and 
neglected  ita  payment  when  due,  the  president  of  the  bank  should  cause  a  demand  In 
writing  to  be  aenred  upon  the  delinquent,  and  If  the  money  waa  not  paid  within  tea 
days  alter  auch  demand  it  waa  made  lawful  for  the  bank  to  preaent  to  the  county 
dark  the  note  eo  unpdd,  with  proof  of  the  demand,  and  to  require  him  to  Issue  an 
aiaentlon  or  attaehment  against  the  debtor.   Before  such  execution  couIJ  issue  the 
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feftBk  wm  wqulfed  to  flto  an  aflldaTlt  of  the  mmoant  dao  on  the  note.  ^U  the  dtlend- 
•Dt  ■kail  dtipate  the  whole  or  any  part  of  the  debt  (the  statute  adds)  on  the  return  of 
the  exeoation,  the  oonrt  shall  order  an  Issue  to  be  joined  and  a  trial  to  be  had,  and 
shall  make  such  other  proceedings  that  Justice  may  be  done  in  the  speediest  manner.** 
This  statute  was  sustained  in  the  case  cited.  Mr.  Key,  for  the  plaintiff,  argued  in  Its 
support  on  the  theory  that  the  whole  effect  of  the  prorision  was  to  authorise  the  oom- 
mencement  of  a  suit  by  attachment  instead  of  the  usual  common-law  process.  Ifr* 
Jones,  oontfo,  contended  that  it  was  in  violation  of  the  provision  of  the  Oonstltution 
of  Maryland  and  of  the  United  States  securing  to  parties  the  right  of  trial  by  Jury  when 
the  value  in  oontroversy  exceeded  twenty  dollars.  In  rendering  the  decision  the  couit 
say :  ^  This  court  would  ponder  long  before  it  would  sustain  this  action  if  we  oould  be 
persuaded  that  the  act  in  question  produced  a  total  prostration  of  the  trial  by  Jury,  or 
even  involved  the  defendant  in  circumstances  which  rendered  that  right  unavailing 
for  his  protection.  *  •  •  If  the  defendant  does  not  avail  himself  of  the  right  glveo 
to  him  of  having  an  issue  made  up  and  the  trial  by  Jury,  which  is  tendered  to  him  by 
the  act,  it  is  presumable  that  he  oannot  dispute  the  Justioe  of  the  dalm.'* 

We  are  not  able  to  disoover  in  this  case  any  oountenanoe  for  the  statute  of  Wisoon- 
sln  which  we  are  considering. 

On  this  branch  of  the  case  the  conclusion  is  this : 

1st.  The  Oonstltution  of  the  United  States  secures  to  dtiaens  of  another  State  than 
that  in  which  suit  is  brought  an  absolute  right  to  remove  their  oases  into  the  federal 
court,  upon  compliance  with  the  terms  of  the  act  of  1789. 

Sd.  The  statute  of  Wisconsin  is  an  obstruction  to  this  right,  Is  repugnant  to  the  Oon- 
stltution of  the  United  States  and  the  laws  in  pursuance  thereof,  and  is  illegal  and 
void. 

8d.  The  agreement  of  the  insurance  company  derives  no  support  from  an  uneonstl* 
tutional  statute  and  is  void,  as  it  would  be,  had  no  such  statute  been  passed. 

We  are  of  opinion,  for  the  reasons  given,  that  the  Winnebago  county  court  erred  In 
proceeding  in  the  ease  sfter  the  JUing  the  petition  and  the  giving  the  security  required 
by  the  act  of  ITSO,  and  that  all  subsequent  proceedings  in  the  State  court  are  lllsgil 
and  should  be  vacated.  The  Judgment  in  that  court,  and  the  Judgment  in  the  Supreme 
Oourt  of  Wisconsin,  should  be  reversed  and  the  prayer  of  the  petition  for  renovil 
should  be  granted,  and  it  is  ordersd  accordingly. 

Mr.  Ohlef  Justice  Waiei  dissenting. 

I  cannot  concur  in  the  Judgment  which  has  Just  been  announced.  A  State  has  the 
light  to  exclude  foreign  insurance  companies  from  the  transaction  of  business  within 
Us  lurlsdiotkMi.  Such  is  the  settled  law  in  this  court.  Ftral  v.  VkvMa,  8  WalL  181  j 
DMOt  T.  OMeooD,  10  id.  410;  Bank  cf  Augutta  v.  Sorle,  18  Pet.  688.  The  right  to 
Impose  ooodltlons  upon  admisrion  follows,  as  a  necessary  consequence,  fh>m  the  right 
to  exclude  altogether.  The  State  of  Wisconsin  has  made  it  a  condition  of  admission 
that  the  company  shall  submit  to  be  sued  in  the  courts  she  has  provided  for  the  settle* 
ment  of  the  rights  of  her  own  dtiaens.  That  is  no  more  than  saying  that  the  foreign 
oompany  must,  for  the  purposes  of  all  litigation  growing  out  of  the  business  transacted 
there,  renounce  its  foreign  citisenshlp  and  become  pro  tanto  a  dtlaen  of  that  State. 
There  is  no  hardship  In  this,  for  It  imposee  no  greater  burden  than  reats  upon  home 
eompaniee  and  home  insurers. 

This  insurance  company  accepted  this  condition,  and  was  thus  enabled  to  make  the 
eontraet  sued  upon.  Having  rsedved  the  beneflls  of  its  renunciation  the  revocation 
comes  too  late. 

The  State  court  had  Jurisdlotton  to  try  the  question  of  dtlsenship  upon  the  petitioa 
to  transfer.  Upon  the  facta  I  think  It  was  authorised  to  And  that  the  company  wa% 
for  all  the  purpoeea  of  that  Mllon«  ft  eltiMn  of  Wleoondn,  and  refuse  the  order  ol 
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The  owner  of  land  boidoriiig  on  «  navigaUe  ■treun  may  Imild  «  wharf  for  hla 
own  nae  or  for  the  nae  of  the  poblie,  bat  he  most  00  eonatmet  it  as  not  to 
Interfere  with  the  free  navigation  of  the  river.    (jSm  noCtf,  p.  818.) 

One  navigating  a  river  has  the  right  to  land  at  Boeh  wharf  ae  salts  his  oonve- 
nlenee,  and  if  In  so  doing  the  eorrent  of  the  liver  or  other  dreamstanoee 
carries  the  stem  of  his  boat  down  stream  so  that  a  portion  of  hia  boat* 0 
length  lies  in  front  of  an  a4Joining  wliarf,  bat  still  in  the  navigable  water  of 
the  river,  he  Is  not  a  trespasser  and  cannot  be  made  liable  for  any  oonso* 
qnentlal  damages  which  may  be  sostalned  by  the  owner  of  the  wharf,  pro- 
vided he  nse  doe  care  and  dispatch,  and  subject  others  to  no  umeoessaiy 
inconvenience. 

AcnoH  by  the  appellee  againflt  the  appellantB. 

The  complaint  oontained  f  onr  paragraphs,  but  a  dernnmr  waa 
•nstained  to  the  third,  and  it  need  not  be  noticed.  The  other  para- 
graphs are  as  foUows : 

*^  First.  The  said  plaintiff  complains  of  siud  defendants,  and  saji 
that  on  the  1st  day  of  Jnne,  1857,  and  on  divers  other  days  and 
times,  between  that  day  and  the  day  of  the  commencement  of  this 
suit,  the  said  defendants,  without  leave,  wrongfally  entered  npon  a 
certain  piece  or  tract  of  land  lying  and  being  in  the  city  of  Madison, 
county  of  Jefferson,  and  State  of  Indiana,  described  as  follows :  River 
block  No.  5,  south  of  Ohio  street,  in  the  city  of  Madison,  county  of 
Jefferson,  and  State  of  Indiana,  running  to  low-water  mark  on  the 
Ohio  river,  of  which  the  plaintiff,  at  the  date  aforesaid,  and  at  all 
times  since,  continually  was,  and  still  is,  the  owner;  and  the  defend- 
ants,  on  the  day  and  during  the  time  aforesaid,  continually  took 
possession  of,  used,  occupied,  broke,  and  destroyed  the  wharf-boatt 
of  the  plaintiff,  then  and  there,  during  the  time  aforesaid,  on,  at- 
tached to,  connected  with,  tied  to,  and  belonging  to,  said  property, 
by  which  the  plaintiff  was  damaged  to  the  amount  of  $10,000. 

''  Second.  For  second  paragraph  of  complaint,  plaintiff  says  that 
on  said  1st  of  June,  1857,  and  at  all  times  oontinnously  from  said 
date  until  the  commencement  of  this  suit,  he  was  the  owner  and 
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{kJBsessor  of  certain  wharf-boats  afloat  upon  the  Ohio  riyer,  attached 
and  anchored  to  the  said  real  estate  mentioned  in  the  first  para- 
graph, then  and  there  belonging  to  said  plaintifF,  and  that  said 
defendants,  daring  all  said  time  at  and  between  the  periods  afore* 
said,  were  the  owners  of  certain  steamboats  then  navigating  the 
Ohio  river,  daily  passing  and  repassing  said  wharf-boats  belonging 
to  the  plaintiff  as  aforesaid  ;  and  plaintiff  avers,  that  on  said  1st  of 
June,  1857,  and  on  divers  other  days  and  times  between  said  date 
and  the  day  of  commencing  this  snit,  the  said  defendants  did  run, 
steer,  and  navigate  their  said  steamboats  in,  upon,  and  against  the 
phdntifl's  wharf-boats  aforesaid,  so  as  to  break,  damage,  spoil,  and 
injure  said  wharf-boats,  and  did  run  and  steer  their  said  steamboats, 
unnecessarily,  so  near  to  and  against  said  wharf-boats  as  to  throw 
said  wharf-boats  out  of  the  water  and  upon  the  shore  to  which  they 
were  attached,  thereby  doing  great  damage  to  said  wharf -boats,  to 
the  injury  of  the  plaintiff  $10,000. 

**  Fourth.  And  for  fourth  paragraph,  plaintiff  says  that  he  is 
now,  and  has  been  for  more  than  ten  years  last  past,  the  owner  and 
occupier  of  the  said  land  mentioned  in  the  first  paragraph  of  this 
complaint,  which  said  land  is  bounded  on  the  south  by  low-wator 
mark  on  the  Ohio  river,  and  that  he  and  those  under  whom  he 
claims  have  for  a  long  time,  to  wit,  for  the  period  of  twenty  years, 
enjoyed,  as  appurtenant  to  said  land,  the  right  and  privilege  oi 
erecting  and  maintaining  a  wharf  and  wharf-boats  on  said  land  ; 
and  plaintiff  says  that  on  said  Ist  of  June,  1857,  and  during  all  the 
time  between  that  date  and  the  day  of  the  commencement  of  this 
suit,  the  said  defendants  were  the  owners  and  possessors  of  said 
steamboats  in  the  second  and  third  paragraphs  of  this  complaint 
mentioned,  and  with  them,  by  their  agents  and  employees,  navi- 
gated the  Ohio  river,  as  in  said  paragraphs  stated,  making  the 
landings  as  therein  stated,  and  that  they  did,  with  their  said  boats, 
as  therein  stated,  unnecessarily  strike  against,  injure  and  molest, 
lay  up  against  the  said  wharf-boats  of  the  plaintiff,  and  obstruct 
passage  to  and  from  the  wharf  and  wharf-boats  of  said  plaintiff,  as 
stated  in  said  paragraphs,  to  the  great  injury  of  the  plaintiff  ;  and 
he  further  states  that  said  defendants,  when  making  landings  at 
the  city  of  Madison  aforesaid,  landed  twice  every  day  and  of tenei 
at  a  wharf  owned  by  one Stout,  and  unnecessarily  and  with- 
out any  cause,  in  making  said  landings  twice  every  day  and  oftencr, 
lapped  over  and  upon  the  wharf-boat  of  the  plaintiff,  and  for  a 
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long  time  at  each  landing  did  occupy  the  riyer  in  front  of  the  plain- 
tifTs  wharf,  and  ao,  during  the  time  of  their  landing,  and  when  so 
landed,  interrnpt  and  prevent  ingress  to,  and  egress  from,  his  said 
wharf-boat,  to  the  great  injury  and  damage  of  the  plaintiff ;  and 
he  says  that  said  defendants,  in  making  their  landings  at  the  times 
before  mentioned,  did  strike  against,  break,  and  injure  the  said 
wharf-boat  of  said  plaintiff  and  push  and  throw  the  said  wharf-boat 
apon  the  dry  land ;  and  plaintiff  says  that  by  reason  of  defendants' 
80  throwing  and  pushing  his  said  wharf-boat  upon  the  dry  land  as 
aforesaid,  he  has  been  compelled  to  pay,  and  did  pay,  large  sums  of 
money  to  restore  the  same  to  the  water  and  to  repair  it,  and  he  says 
that  said  wrongs  and  trespasses  of  said  defendants  on  the  property 
of  the  plaintiff,  so  done  and  committed  as  aforesaid,  were  done 
purposely  to  injure  his  aforesaid  property,  and  without  any  neces- 
sily  whateyer ;  and  said  defendants  refuse  to  discontinue  said  wrongs 
and  trespasses,  but  threaten  to  continue  the  same ;  wherefore  the 
plaintiff  prays  judgment  for  the  sum  of  #10,000,  and  furthermore 
prays  that  the  defendants  may  be  enjoined  from  injuring  the  plain- 
tiff's property  as  aforesaid,  by  their  repeated  daily  trespasses  as 
aforesaid,  and  that  they  be  required  so  to  use  their  property  and 
enjoy  all  their  rights  and  priyileges  as  not  to  trespass  in  manner 
aforesaid,  upon  the  property  of  the  plaintiff,  and  for  all  proper 
reUef.'' 

To  this  complaint  a  general  denial  was  filed,  as  well  as  other 
pleadings  not  necessary  to  be  noticed  in  this  opinion ;  and  the 
cause  was  tried  by  a  jury,  who  returned  a  yerdict  for  the  plaintiff 
for  the  sum  of  $6,000,  on  which  judgment  was  rendered ;  a  motion 
for  a  new  trial,  made  by  the  d^endants,  haying  been  oyerruled, 
and  exceptions  taken. 

It  may  be  gathered  from  the  eyidence,  that  next  aboye  the  plain- 
tiff's wharf,  that  is,  up  tiie  riyer,  there  is  a  street  called  West  street, 
sixty  feet  in  width ;  and  next  aboye  West  street  is  another  whar^ 
called  Boe's  Wharf,  one  hundred  and'  sixty-eight  feet  in  width,  up 
and  down  the  riyer ;  then  comes  a  narrow  alley,  and  then  another 
wharf,  called  the  City  Wharf,  one  hundred  and  sixty-eight  feet  in 
width ;  so  that  the  plaintiff's  wharf  is  below  the  other  two.  There 
was  eyidence  tending  to  show  that^  for  years  before  the  commence- 
ment of  the  suit,  the  defendants  were  in  the  habit  of  landing  their 
steamboats  frequently,  and  sometimes  making  seyeral  landings 
daily,  at  Boe's  wharf,  and  sometimes  lying  there  seyeral  hours;  that 
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when  thuB  landed,  the  stem  of  the  boats  thus  landed  would  lap 
down  below  the  upper  portion  of  the  plaintiff's  wharf,  and  some* 
times  strike  against  the  plaintiff's  wharf-boat,  doing  it  injoiy,  and 
sometimes  driving  the  wharf-boat  and  the  float  ashore,  cansing 
expense  in  repairing  and  replacing  the  same;  that  when  the  defend- 
ants' boats  were  thus  landed,  with  their  stems  lapping  down  below 
the  upper  portions  of  the  plaintiff's  wharf,  as  above  stated,  other 
boats,  in  attempting  to  land  at  the  plaintiff's  wharf,  by  crowding 
between  the  steamboats  and  the  plaintiff's  wharf -boat,  would  some- 
times push  the  latter  ashore,  causing  damage  and  injury;  that  by 
reason  of  the  landing  of  defendants'  boats  at  Boe's  wharf,  with 
their  stems  extending  down,  as  above  stated,  other  boats  navigat- 
ing the  rver,  which  would  otherwise  have  landed  at  the  plaintiff's 
wharf.  Ok  uld  not  conveniently  make  that  landing,  and  landed  at 
the  city  wharf,  whereby  the  value,  business,  and  profits  of  the 
plaintiff's  wharf  were  greatly  diminished. 

The  above  is  not  a  full  statement  of  the  evidence,  but  it  is  a  suf- 
ficient summary  thereof  to  develop  the  questions  on  which  the  case 
must  be  decided,  and  to  show  the  application  of  the  charge  of  the 
court,  which  will  now  be  noticed. 

The  court,  of  its  own  motion,  charged,  amongst  other  things,  as 
follows: 

^*  If  you  find  from  the  evidence  that  the  defendants,  in  landing 
their  boats  at  another  wharf-boat,  lapped  over  and  upon,  to  any 
extent,  the  plaintiff's  wharf-boat,  but  doing  no  damage  to  the 
wharf-boat,  stage  planks,  and  other  appendages,  or  fioat,  to  said 
wharf-boat,  or  that  in  landing  at  said  other  wharf  lapped  over  to 
any  extent  the  plaintiff's  wharf-boat  without  touching  it,  these  acts, 
if  done  without  the  plaintiff's  consent,  are  trespasses;  for  the 
plaintiff  has  a  right  to  have  free  access  for  steamboats  to  and  from 
his  wharf-boat  that  may  wish  to  patronize  it,  and  to  the  free  use  of 
all  the  adjacent  waters  near  to,  and  in  front  of,  his  wharf -boat,  irre- 
spective CKt  any  skill  with  which  the  defendants'  boats  may  be  man- 
aged; and  these  acts,  if  done  within  six  years  immediately  before 
the  commencement  of  this  suit,  you  should  find  for  the  plaintiff; 
but  you  can  only  assess  nominal  damages  for  these  acts,  unless 
they  prevented  other  steamboats  in  getting  to  and  from  plaintiff's 
wharf -boat  to  take  on  and  discharge  freight  or  passengers,  or  that 
other  boats  have,  by  reason  of  these  acts,  landed  to  take  on  or  dis- 
charge freight  or  passengers  at  some  other  wharf-boat  instead  of  the 
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plamtiffe;  and  if  snch  is  the  case,  then  you  ahooll  find  for  the 
plaintifi  for  snch  amount  of  damages  as  he  has  actoally  sustained 
by  such  acts,  unless  the  eyidence  shows  that  the  defendarts'  acts  in 
lapping  oyer  without  touching  plaintiff's  wharf-boat  were  done  with 
malice,  insult,  or  deliberate  oppression,  and  if  you  find  that  is  the 
case,  you  may,  in  addition  to  the  actual  damages  sustained,  giye 
such  exemplary  damages  as  shall  tend  to  preyent  a  repetition  of 
the  injury." 

The  charge  was  excepted  to  by  the  defendants  below,  and  was 
made  the  foundation,  in  part,  of  tiie  motion  for  a  new  triaL  Error 
is  assigned  upon  the  ruh'ng  below  in  oyermling  the  motion  for  a 
new  trial. 

0.  B.  Walker,  McDonald,  BufUr  d  McDonald,  J.  SuUivan,  Hard 
d  Hendriek,  Walker  S  Boberts  and  Lincoln,  Smith,  Wamock  S 
Stephens,  for  appellants. 

ff.  W,  Harrington  and  0*  A.  KorUy,  tor  appellee. 

WoBDBK,  J.  After  stating  the  forcing  fiiots,  the  appellee 
claims  that  the  appellants  cannot  be  heard  to  say  that  the  charge 
was  erroneous,  because  it  was  embodied  in  charges  asked  by  them 
to  be  giyen.  We  haye  examined  the  charges  asked  by  the  appel- 
lants, and  find  that  none  of  them  embodied  such  statement  of  the 
law  as  is  contained  in  the  charge  aboye  set  out. 

The  questions  arising  in  the  case  haye  been  elaborately  and  yery 
ably  discussed  by  the  respectiye  counsel  in  the  cause,  both  orally 
and  in  printed  briefs,  by  which  our  labors  haye  been  materially 
lightened,  and  much  time  sayed. 

It  is  contended  by  counsel  for  the  appellants,  that  the  title  of 
the  owner  of  land  bordering  upon  our  nayigable  riyers  extends  only 
to  high-water  mark,  while  it  is  claimed,  on  the  other  side,  that 
such  title  extends  to  low-water  mark.  This  question,  we  think, 
does  not  arise  in  the  case,  and  need  not  be  decided,  inasmuch  as  ft 
was  admitted  on  the  trial  that  the  plaintiff  was  the  owner  of  the 
land,  as  stated  in  his  complaint,  and  inasmuch  as  the  iresult  must 
be  the  same,  whether  the  title  of  the  appellee  be  deemed  to  ertond 
only  to  high-water  mark  or  beyond  it  The  question,  however,  is 
an  important  and  interesting  one,  and  as  counsel  on  both  sides  have 
cited  many  authorities  upon  the  point,  we  here  refer  to  lome  cf  the 
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more  important  ones.  The  People  y.  The  Canal  Appraisers,  SS  N. 
Y.  461;  McManus  y.  Oarmichael,  S  Iowa,  1;  Hie  Steamboat  Mag* 
nolia  Y.  Marshall,  89  Miss.  109;  Stevens  y.  The  Patterson  and  New* 
ark  Railroad  Co.,  34  N,  J.  532;  Railroad  Company  y.  Schurmeir, 
7  Wall.  272;  Lessee  of  Blanchard  y.  Porter,  11  Ohio,  138;  Booth  y. 
ShepJisrd,  8  Ohio  St  243;  Ensminger  v.  7%«  People,  etc,  47 
HI.  884. 

The  following  cases  in  Indiana  support  the  doctrine  that  the  title 
of  the  riparian  proprietor  upon  the  Ohio  riYer  extends  to  low-water 
mark.  Stinson  y.  Butler,  4  Blackf.  285;  Cowden  y.  Kerr,  6  id. 
280;  Doe  y.  Hildreth,  2  Ind.  274;  Qentile  y.  The  State,  29  id. 
409;  Bainbridge  y.  Sherlock,  id.  364,  which  was  this  case  when 
before  in  this  court;  and  Martin  y.  The  City  of  EvansviUe,  82 
id.  85. 

This  seems  also  to  be  the  doctrine  maintained  in  Ohio  and  Illi- 
nois, and  also  in  Mississippi,  as  to  the  Mississippi  riYer. 

We  may  remark,  in  conclusion  upon  this  point,  that  whatcYer 
might  be  our  Yiews  upon  this  question,  were  it  an  original  and  open 
one,  we  think  it  should  perhaps  be  regarded  as  settled  by  the  deci- 
sions in  this  State,  extending  as  far  back  as  1837,  and  continuing 
in  an  unbroken  series  down  to  the  present  time.  These  decisions 
haYe  become  a  rule  of  property.  Purchases  haYO  been  from  time 
to  time  made  with  a  Yiew  to  them;  and  were  the  question  neces- 
sarily  iuYoWed  in  the  case,  we  should  hesitate  long  before  overturn- 
ing tiiem  and  establishing  a  new  rule.  But,  as  before  stated,  the 
question  is  not  involYed  in  the  case.  We  proceed  to  the  questions 
in  the  case. 

It  is  hardly  necessary  to  say  that  the  Ohio  is  a  navigable  river. 
It  was  provided  in  the  4th  article  of  the  ordinance  of  1787,  for  the 
government  of  the  territory  of  the  United  States  north-west  of  the 
river  Ohio,  that  **  the  navigable  waters  leading  into  the  Mississippi 
and  St.  Lawrence,  and  the  carrying  places  between  the  same,  shall 
be  common  highways,  and  forever  free,  as  well  to  the  inhabitants 
of  the  said  territory  as  to  the  citizens  of  the  United  States,  and 
those  of  any  other  States  that  may  be  admitted  into  the  confede- 
racy, without  any  tax,  impost,  or  duty  therefor." 

The  river  being  thus  made  a  "common  highway,"  it  follows 
that  if  the  appellee's  title  does  technically  extend  to  low-water 
mark,  or  even  to  the  thread  of  the  stream,  he  cannot  so  construct 
his  wharf  as  to  materially  interfere  with  the  navigation  of  the  river. 
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title  to  the  soil  of  the  shoie,  or  under  the  water^  does  not 
authorize  him  to  obetract  in  any  way  the  free  nee  of  the  riyer  by 
the  pablic  as  a  common  highway.  He  may  build  a  wharf  for  the 
accommodation  of  the  public  navigating  the  river,  and  for  his  own 
prifate  profit,  not  interfering  with  the  navigation.  But  all  this  he 
may  do,  though  his  title  extend  only  to  the  stream  or  to  high-water 
mark.  Wharves  are  necessary  for  the  convenience  of  transporta* 
tion  and  commerce  upon  navigable  rivers,  and,  if  constructed  so  as 
not  to  interfere  with  navigation,  aid  and  facilitate  it.  It  is  very 
well  settled  by  authority  that  the  owner  of  land  bordering  on  a 
navigable  stream,  though  his  title  extend  no  farther  than  to  the 
stream,  not  embracing  the  shore  or  land  between  high  and  low 
water  mark,  may  build  such  wharf. 

Thus,  in  the  case  of  Botoman^s  Devisees  v.  Waihsny  2  McLean, 
376,  the  court  say:  ^'  We  apprehend  that  the  common-law  doctrine, 
as  to  the  navigableness  of  streams,  can  have  no  application  in  this 
country;  and  that  the  fact  of  navigableness  does,  in  no  respect^ 
depend  upon  the  ebb  and  flow  of  the  tide.  Where  a  stream,  which 
is  clearly  not  navigable,  forms  the  boundaries  of  proprietors  on 
each  side  of  it,  under  the  common  law,  each  may  claim  to  the 
middle  of  the  stream.  But  this  right  cannot  be  exercised  to  the 
injury  of  other  rights  of  the  same  nature.  On  navigable  streams 
the  riparian  right,  we  suppose,  cannot  extend,  generally,  beyond 
high-water  mark.  For  certain  purposes,  such  as  the  erection  of 
wharves  and  other  structures  for  the  convenience  of  commerce,  and 
which  do  not  obstruct  the  navigation  of  the  river,  it  may  be  exer- 
cised beyond  this  limif 

In  the  case  of  Yates  v.  Milwaukee,  10  WalL  497,  the  court  use 
the  following  language :  ^^  But  whether  the  title  of  the  owner  of 
such  a  lot  extends  beyond  the  dry  land  or  not,  he  is  certainly  enti- 
tled to  the  rights  of  a  riparian  proprietor  whose  land  is  bounded  by 
a  navigable  stream;  and  among  those  rights  are  access  to  the  navi- 
gable part  of  the  river  from  the  front  of  his  lot,  the  right  to  make 
a  landing,  wharf  or  pier  for  his  own  use  or  for  the  use  of  the  public, 
subject  to  such  general  rules  and  regulations  as  the  legislature  Bvay 
see  proper  to  impose  for  the  protection  of  the  rights  of  the  public, 
whatever  those  may  be.  This  proposition  has  been  decided  by  this 
court  in  the  cases  of  Button  v.  Strong,  1  Black,  23,  and  The  Rail' 
road  Oo.  v.  Behurmwr,  7  Wall  373." 

See,  also,  to  the  same  effect,  the  case  of  Grant  v.  The  Oitg  of 
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Davenport,  18  Iowa»  179;  ako  the  case  of  East  Havefi  y.  Heming^ 
way,  7  Oonn.  186. 

These  cases  (and  there  are^  doubtless,  others  to  the  same  effect) 
establish  the  proposition  that  the  appellee  has  a  legal  right  to  his 
wharf,  and  is  entitled  to  be  protected  in  the  enjoyment  thereof, 
whether  he  be  deemed  to  have  a  title  to  the  soil  of  the  shore  or 
otherwise. 

But  the  right  thus  to  constmct  and  use  a  wharf  is  subject  to  the 
paramount  right  of  the  public  to  navigate  and  use  the  riyer  as  a 
common  highway,  and  can  in  no  way  interfere  with  such  use  of  the 
river  by  the  public.  This  principle  runs  through  all  the  cases 
involving  the  question.  Button  v.  Strong,  1  Black,  23;  Yates  v. 
Milwaukee,  supra;  Grant  v.  The  City  of  Davenport,  supra;  Rice  v. 
Ruddiman,  10  Mich.  125. 

The  river  being  thus  a  common  highway,  free  to  all  citizens,  it 
follows  that  every  citizen  has  a  right  to  use  it  as  such,  in  all  of  its 
parts  not  occupied,  for  the  time  being,  by  others  in  its  navigation. 
The  right  to  use  the  stream  as  a  highway  is  not  confined  to  any 
particular  part  or  portion  thereof,  but  extends  to  the  entire  stream, 
just  as  the  right  to  use  a  common  highway  extends  to  all  parts 
thereof.  Williams  v.  Wilcox,  8  A.  &  E.  314;  Morrison  v.  Thur- 
man,  17  B.  Monr.  249;  Angell  on  Highways,  §  226. 

The  right  to  navigate  the  river  as  a  public  highway  includes, 
necessarily,  the  right  to  stop  where  the  purposes  of  such  navigation 
require  it,  for  a  reasonable  length  of  time,  to  ship  and  discharge 
freight  and  passengers;  just  as  a  coach  or  cart  or  wagon  may  stop 
on  the  highway  for  like  purposes.  The  navigation  of  public  rivers  is 
governed  by  the  same  principle  that  is  applied  to  other  common  high- 
ways. Angell  on  Highways,  §  229.  A  craft  navigating  the  river, 
perhaps,  has  a  right  to  land  upon  the  shore  or  bank  of  the  riparian 
proprietor  in  case  of  necessity.  Angell  on  Highways,  §  74.  So, 
travelers  on  ordinary  highways,  in  case  of  necessity,  may  go  eg^tra 
mam.  Thompson  on  Highways,  2.  Wharves,  though  usually  con- 
structed for  the  benefit  and  profit  of  the  owners,  in  the  charges 
received  for  their  use,  promote  and  facilitate  the  business  of  navi- 
gation; and  boats  may  touch  at  any  of  them  they  may  choose  in  the 
due  prosecution  of  their  business. 

With  these  preliminary  observations  we  are  prepared  to  consider 
ihe  charge  given  as  above  set  out  The  charge  given  embodies 
two  propositions  in  substance. 
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First  That  if  the  appellants'  boats,  in  landing  at  another  whar( 
lapped  over  the  appellee's  wharf-boat,  though  without  touching  it, 
euch  acts  were  trespasses,  if  done  without  the  consent  of  the  appel- 
IcQ,  and  this  irrespective  of  any  question  of  skill  with  which  the 
appellants'  boats  were  navigated. 

Second.  That  the  appellee  had  the  right  to  have  free  access  to  his 
wharf -boat  for  steamboats  that  wished  to  patronize  it,  and  to  the 
free  use  of  all  the  adjacent  waters  near  to  and  in  front  of  his  wharf- 
boat;  and  if  the  acts  of  the  appellants,  in  landing  their  steamboats 
at  another  wharf,  thus  lapping  over  and  upon  the  appellee's  wharf- 
boat,  as  above  stated,  prevented  other  steamboats  from  getting  to 
and  from  the  appellee's  wharf-boat  to  take  on  or  discharge  freight 
or  passengers,  or  if  other  boats,  by  reason  of  such  acts,  landed,  to 
take  on  or  discharge  freight  or  passengers,  at  some  other  wharf- 
boat,  instead  of  the  appellee's,  the  appellants  were  liable  for  the 
damages  which  the  appellee  sustained  thereby. 

The  charge  thus  given  was,  in  our  opinion,  radically  wrong  in 
both  particulars. 

It  would  seem,  on  principle,  that  even  if  the  appellants'  boats  had 
run  against  the  appellee's  wharf-boat  and  damaged  it,  the  appel- 
lants would  not  be  liable  unless  there  was  some  want  of  skill  or  care 
in  navigating  the  appellants'  boats.  The  appellants,  as  we  have 
seen,  had  a  right  to  run  their  boats  in  all  parts  of  the  river,  not  for 
the  time  being  occupied  by  other  boats  or  craft  navigating  the 
river,  and  to  stop  at  any  wharf  which  their  business  might  require. 
The  appellee's  wharf  or  wharf-boat  is  clearly  entitled  to  no  greater 
immunity,  as  against  a  person  navigating  the  river,  than  if  it  had 
been  a  floating  craft  navigating  the  river,  in  which  event,  in  case  of 
collision,  wilfulness,  negligence  or  want  of  skill  would  be  necessary 
in  order  to  hold  a  party  responsible.  Angell  on  Highways,  § 
447.  See,  as  having  some  bearing  upon  this  question,  the  cases  of 
Morrison  v.  Thurmany  supra  ;  Taylor  v.  The  Atlantic  Mutual  Ins. 
Co.,  37  N.  Y.  275 ;  Dalton  v.  Denton,  1  0.  B.  N.  S.  672. 

But,  however  this  may  be,  the  charge  is  radically  wrong  in  hold- 
ing that  the  acts  of  the  appellants,  as  set  out,  without  touching  the 
appellee's  wharf -boat,  would  be  trespasses,  and  in  holding  that  the 
appellants  would  be  liable  to  the  appellee  for  damages  occasioned 
by  their  boats  preventing  other  boats,  by  the  means  stated,  from 
landing  at  the  appellee's  wharf. 

We  have  already  seen  that  the  appellee,  whatever  may  have  been 
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Uie  extent  of  his  title  to  the  Boil,  had  no  right  to  so  construct  or 
use  his  whaxf  as  to  interfere  with  the  paramount  right  of  the  public 
to  the  free  use  of  the  riyer  as  a  common  highway.  The  appellants 
had  the  legal  right  to  nayigate  the  riyer,  and  eyery  part  thereof, 
and  to  stop  at  such  wharyes  as  their  business  might  require.  And 
if  in  doing  so,  they,  by  a  portion  of  the  length  of  their  boats,  occu- 
pied  the  water  in  front  of  the  appellee's  wharf,  they  were  but  exer- 
cising a  legal  right,  and  could  not,  in  so  doing,  be  trespassing.  The 
appellee  was  not,  in  our  opinion,  entitled  **  to  the  free  use  of  all  the 
adjacent  waters  near  to  and  in  front  of  his  wharf-boat,''  as  against 
parties  temporarily  occupying  the  same  in  due  course  of  the  nayiga- 
tion  of  the  riyer.  Such  a  right  in  the  appellee  would  be  utterly 
inconsistent  with  the  right  of  the  public  to  the  use  of  the  riyer  as  a 
common  highway. 

The  appellants  had  the  right  to  land  at  such  wharf  or  wharyes  as 
suited  their  conyenience ;  and  if  in  doing  so  the  current  of  the 
riyer  or  other  circumstance  carried  the  stem  of  their  boat  down 
stream  so  that  a  portion  of  the  boafs  length  lay  in  front  of  the 
appellee's  wharf,  but  still  in  the  nayigable  waters  of  the  river,  they 
were  but  in  the  exercise  of  a  legal  right,  and  cannot  be  responsible 
to  the  appellee  for  any  consequential  damages  which  he  may  haye 
flUiJtained  by  other  boats  being  thereby  proyented  from  lan^g  at 
his  wharf,  provided  that  the  appellants,  in  thus  exercising  their 
right,  exercised  due  care,  skill,  and  dispatch,  and  subjected  the 
appellee  to  as  little  incouYenience  as  was  possible,  consistently  with 
the  exercise  of  their  own  rights.  Doubtless  unreasonable  and  vexa- 
tious delays,  thus  wrongfully  preventing  ingress  to  and  egress  from 
the  appellee's  wharf,  would  subject  the  appellants  to  liability  for 
the  damages  consequent  thereon,  but  this  was  not  the  theory  at  all 
on  which  the  case  was  put  to  the  jury. 

We  have  arrived  at  conclusions  somewhat  yariant  from  those 
reached  by  the  court  when  the  case  was  here  before  (29  Ind.  364), 
but  we  are  satisfied  they  are  in  accordance  with  the  weight  of  the 
authorities,  and  in  harmony  with  the  general  principles  of  the  law 
as  applicable  to  such  cases.  The  case  of  Ball  v.  Herbert,  3  T.  B. 
253,  cited  in  the  former  opinion,  involved  a  question  as  to  the  right 
to  use  the  banks  of  a  river  for  towing  boats,  and  has  but  little, 
if  any,  analogy  to  the  case  here.  The  same  may  be  said  with 
reference  to  the  case  of  Blundell  v.  Catterally  5  B.  &  Aid.  268; 
which  involved  the  question  whether  or  not  the  public  had  a 
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oommon  law  right  of  bathing  in  the  sea,  and  as  incident  thereto, 
of  cFOBsing  the  Bhore  for  that  purpose.  The  case  of  DuUon 
r.  Sirany,  1  Black,  23,  recognized  the  right  of  a  riparian  owner 
to  erect,  for  private  use,  a  pier  extending  into  the  lake,  which 
serred  the  purpose  both  of  a  landing  place  for  freight  and 
for  its  storage.  So  do  we  recognize  the  right  of  a  riparian  pro- 
prietor to  erect  wharves  for  the  landing  of  vessels  navigating  the 
river,  but  it  does  not  follow  that  the  owner  of  the  pier  in  the  one 
case,  or  of  the  wharf  in  the  other,  acquires  any  rights  thereby  that 
can  interfere  in  the  use  of  the  lake  or  river  as  a  common  highway 
by  the  public.  In  the  former  opinion,  the  following  passage  is 
quoted  from  the  opinion  of  Mabtik,  G.  J.,  in  the  case  of  Rice  v. 
RuddimaUy  10  Mich.  126:  ''They"  (riparian  owners)  "have  the 
right  to  construct  wharves,  buildings,  and  other  improvements  in 
front  of  their  lands,  so  long  as  the  public  servitude  is  not  thereby 
impaired.  They  are  a  part  of  the  realty  to  which  they  are  attached, 
and  pass  with  it.  Certainly  no  one  can  occupy,  for  his  individual 
purposes,  the  water  in  front  of  such  riparian  proprietor,  and  the 
attempt  of  any  person  to  do  so  would  be  a  trespass."  It  is  quite 
evident,  from  an  examination  of  that  case,  that  the  language  above 
quoted  was  not  intended  to  convey  the  idea  that  no  one  could  tem- 
porarily occupy  the  water  in  front  of  such  riparian  proprietor  for 
the  purposes  of  ordinary  navigation,  without  being  a  trespasser. 
The  whole  statement  is  made  with  the  qualification  that  the  public 
servitude  was  not  to  be  impaired.  We  quote  another  passage  from 
the  same  case,  found  in  the  opinion  of  Ohbistiakoy,  J.,  in  which 
all  the  judges  seem  to  have  concurred.  He  says:  ''But  this 
riparian  ownership  does  not  carry  with  it  the  right  to  the  exclusive 
and  unrestricted  use  of  the  lands  ordinarily  covered  by  the  water; 
as  in  the  case  of  rivers,  that  use  must  in  all  cases  be  subordinate 
to  the  paramount  pubUc  right  of  navigation,  and  such  other  public 
rights  as  may  be  incident  thereto.  In  other  words,  all  the  private 
or  individual  use  and  enjojrment  of  which  the  land  is  susceptible, 
subordinate  to,  and  consistent  with,  the  public  right,  belong  to  the 
riparian  owner  as  against  any  other  person  seeking  to  appropriate 
it  to  his  individual  use." 

From  the  evidence  introduced,  and  the  amount  of  the  verdict,  it 
is  apparent  that  the  jury  must,  under  the  charge  of  the  court, 
have  allowed  the  appellee  damages  for  the  supposed  invasion  of  his 
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rights,  in  other  boats  being  preyented  by  the  boats  of  the  appel- 
lants from  binding  at  his  wharl 

The  entire  charge  as  given  being  wrong,  the  judgment  will  have 
to  be  retersed. 

There  are  some  questions  made  as  to  the  pleadings,  which,  owing 
to  the  length  of  this  opinion,  we  haye  concluded  not  to  pass  upon, 
inasmuch  as  when  the  cause  goes  back  for  another  trial,  the  parties 
can  amend  their  pleadings  if  they  desire  to. 

The  judgment  below  is  reversed,  with  costs,  and  the  cause 
remanded  for  a  new  trial. 

DowKBY,  J.  — For  the  reason  that  the  decision  in  this  case,  as 
stated  in  the  foregoing  opinion,  unnecessarily  and  improperly 
subordinates  the  rights  of  the  riparian  proprietor  to  the  mere  con- 
yenience  of  the  navigator,  I  cannot  assent  to  it. 

NoTB.— ObstniottoDi  — as  mwbmrf— In  nmyigable  riTers  made  In  atdof  oommeroa 
wbloh  do  not  maUnaBy  injure  ftee  nsTlcation  are  not  nuiaanoea.  People  t.  RerueOaer 
and  Saratoffa  fi.  B.  Co^  15  Wend.  188 ;  DtOUm  t.  StrmtOi  1  Black.  (U.  8.)  81 ;  Angell  on  Tlda 
Waters,  p.  U6 ;  DeUnoare  A  Hvdeon  Canal  Co.  t.  Lcncrenee,  Z  Hun.  (N.  Y.)  188;  MteeUetppi 
dM.B.IL  Co.  y.  Wa/rdy  8  Black.  (U.  8.)  4M ;  Qrant  t.  Davenport^  18  Iowa,  179 :  Wiscon^ 
sCn  Amt  Improvement  Company  t.  LyonSt  80  Wis.  SL  In  this  last  case  it  was  held  that 
the  purchaser,  under  the  laws  of  the  United  States,  of  lands  bordering  on  a  nay^sable 
stream  stops  at  the  edge  of  the  stream,  but  that  he  has  the  same  right  to  oonstniot 
suitable  landings  and  wharrea  as  riparian  proprietors  on  nayigable  waters  affeoted  bF 
the  tida.  To  the  same  effect  is  BaUroad  Company  y.  Sehurmekr,  7  Wall.  878.  -  Bap. 


Vjlamvxs  Fibb  Iksubaicob  Oompakt,  appellant  y.  Hazzabd. 
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JA/e  inturanee — inwrdbU  inUreet-^aengnmerU  cf  poUoy  to  ime  not  hamng 

intoreit. 

A  person  cannot  paiehaae  and  hold  for  hia  own  benefit,  and  aa  a  matter  of 
mere  specnlatlon,  a  policy  of  insoranoe  on  the  life  of  one  in  whose  life  he 
has  no  insnrable  interest 

A  man  haying  a  policy  of  insurance  on  his  own  life,  sold  and  assigned  the 
same,  with  the  consent  of  the  company,  to  one  who  had  no  insnrable  interest 
In  his  life.    Held  that  the  assignee  could  not  recoyer  on  the  policy. 

AonoK  by  the  appellee  against  the  appellant  on  a  life  insur- 
ance policy,  issued  by  the  appellant  to  one  William  S.  Gone,  and 
by  Cone  assigned  to  the  appellee. 
Vol.  XIII.— 40 


S14  INDIANA, 


I^ankUn  Fire  Inaiinuioe  Co.  ▼.  Haoud. 


laeae,  trial,  finding,  and  judgment  for  the  plaintiff  below,  a 
motion  for  a  new  trial  having  been  made  by  the  defendant  and 
OYermled,  and  exception  having  been  duly  taken. 

The  policy  was  issued  September  2,  1867,  and  stipulates  for  the 
payment  of  the  sum  of  $3,000  by  the  company  to  the  assured,  his 
executors,  administrators,  and  assigns,  within  ninety  days  after  due 
notice  and  proof  of  interest  and  of  the  death  of  said  Cone,  deduct- 
ing therefrom  all  indebtedness  of  the  party  to  the  company.  The 
premium  paid  down  was  $62.40,  and  a  like  premium  was  to  be  paid 
by  the  assured  annually  on  the  2d  of  September,  during  the  life  of 
Gone.  By  the  terms  of  the  policy,  if  the  first  premium  to  become 
due  after  the  issuing  thereof  should  not  be  paid  at  the  time  specified, 
the  policy  was  to  be  forfeited,  and  the  policy  was  not  to  be  assigned 
without  the  consent  of  the  company. 

The  material  facts  on  which  we  place  the  decision  of  the  cause, 
are  these:  On  the  2d  of  September,  1868,  the  premium  then  fall- 
ing due  was  not  paid.  Cone  afterward  said  to  the  agent  of  the 
company  that  he  had  concluded  not  to  keep  up  the  policy,  and  be 
declined  to  pay  the  premium.  Finally  he  sold  the  policy  to  the 
appellee,  Hazzard,  and  on  the  17th  of  September,  1868,  duly 
assigned  the  same  to  him,  and  the  assignment  was  assented  to  by 
the  secretary  of  the  company,  subject  to  the  conditions  of  the 
policy.  Hazzard  was  not  the  creditor  of  Cone,  nor  had  he  other- 
wise any  insurable  interest  in  his  life,  but  he  simply  purchased  the 
policy  and  paid  therefor  the  sum  of  $20.  On  the  policy  being 
assigned  to  Hazzard,  he  arranged  with  the  company  for  the  pre- 
mium due  on  the  2d  of  September,  1868,  by  paying  a  part  thereof 
in  money  and  giving  a  note  for  the  residue,  which,  we  infer,  was 
afterward  paid.    Cone  died  in  July,  1869. 

U.  J.  Hammond  and  J,  M.  Jtidah,  for  appellant. 

W.  Marrow  and  N.  Trusiery  for  appellee, 

WoRDBN,  J.  [After  stating  the  foregoing  facts.]  Can  the 
appellee,  on  these  facts  maintain  the  action? 

We  place  no  stress  on  the  fact  that  the  premium  was  not  paid  at 
the  time  it  fell  due,  because  the  forfeiture  of  the  policy  seems  to 
have  been  waived  by  the  subsequent  receipt,  by  the  agents  of  tht 
company,  of  the  premium. 
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But  the  question  arises  whether  a  person  can  purchase  and  hold 
for  his  own  benefit,  and  as  a  matter  of  mere  speculation,  a  policy  of 
insurance  on  the  life  of  one  in  whose  life  he  has  no  sort  of  insura- 
ble interest  This  question  is  one  of  first  impression  in  Indiana, 
and  the  authorities  elsewhere  are  somewhat  in  conflict  upon  the 
point  We  therefore  feel  at  liberty  to  decide  it  in  conformity  with 
what  seem  to  us  to  be  the  general  principles  of  law  applicable  to  the 
question.  There  can  be  no  doubt  that  a  policy  issued  to  Hazzard 
upon  the  life  of  Gone,  the  former  haying,  as  in  this  case,  no  insura- 
ble interest  in  the  life  of  the  latter,  would  be  absolutely  Toid.  We 
quote  the  following  passage  from  the  opinion  of  the  court,  as  delir- 
ered  by  Judge  Seldsk,  in  the  case  of  Ruse  ▼.  The  Mutual  BenefU 
Life  Insurance  Company,  23  N.  Y,  616:  *^Our  inquiry,  therefore, 
is,  whether  at  common  law,  independent  of  any  statute,  it  is  essen- 
tial to  the  validity  of  a  policy,  obtained  by  one  person  for  his  own 
benefit  upon  the  life  of  another,  that  the  party  obtaining  the  policy 
should  have  an  interest  in  the  life  insured.  A  policy,  obtained  by  a 
party  who  has  no  interest  in  the  subject  of  insurance,  is  a  mere 
wager  policy.  Wagers  in  general,  that  is,  innocent  wagers,  are,  at 
common  law,  yalid;  but  wagers  inyolving  any  immorality  or  crime, 
or  in  conflict  with  any  principle  of  public  policy,  are  void.  To 
which  of  these  classes,  then,  does  a  wagering  policy  of  insurance 
belong?  Aside  from  authority,  this  question  would  seem  to  me  of 
easy  solution.  Such  policies,  if  valid,  not  only  afford  facilities  for 
a  demoralizing  system  of  gaming,  but  furnish  strong  temptations 
to  the  party  interested  to  bring  about,  if  possible,  the  event  insured 
against" 

There  are  many  authorities  establishing  that  sucli  policies  are 
Toid,  as  contravening  public  policy,  but  it  is  unnecessary  to  make 
further  reference  to  them.  Now,  if  a  man  may  not  take  a  policy 
directly  from  the  insurance  company,  upon  the  life  of  another  in 
whose  life  he  has  no  insurable  interest,  upon  what  principle  can  he 
purchase  such  policy  from  another  ?  If  he  purchase  a  policy  as  a 
mere  speculation,  on  the  life  of  another  in  whose  life  he  has  no  i^^- 
surable  interest,  the  door  is  open  to  the  same  '^  demoralizing  system 
of  gaming,"  and  the  same  temptation  is  held  out  to  the  purchaser 
of  the  policy  to  bring  about  the  event  insured  against,  equally  as  if 
the  policy  had  been  issued  directly  to  him  by  the  underwriter.  We 
are  aware  that  the  doctrine  is  held  in  New  York,  that  if  the  policy 
is  valid  in  its  inception,  it  may  be  assigned  to  any  one,  whether  he 
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haye  any  interest  in  the  life  of  the  assured  or  not.  Si.  John  y.  7^ 
American  Mutual  Life  Insurance  Company,  13  N.  Y.  31 ;  Valton 
T.  The  National  Loan  Fund  Life  Assurance  Company,  20  N.  Y.  32. 
Snchy  also,  seems  to  have  been  the  view  taken  by  the  Yico-Chan- 
oellor  in  the  case  of  Ashley  v.  Ashley,  3  Sim.  149«  But  the  con- 
trary doctrine  is  maintained  in  Massachusetts.  Stevens  t.  Warren, 
101  Mass.  564.  The  following  passages,  from  the  opinion  of  the 
court  in  the  latter  case,  will  show  the  scope  and  effect  of  the  deci- 
aion: 

"  The  plaintiff,  as  administrator  of  Barton,  holds  the  proceeds  of 
a  policy  of  insurance  upon  the  life  of  his  intestate.  The  fund  is 
assets  in  his  hands  for  the  benefit  of  one  of  the  defendants  as  next 
of  kin,  after  payment  of  debts,  unless  the  other  defendant  is  entitled 
to  receive  it  by  virtue  of  an  assignment  of  the  policy  in  the  lifetime 
of  the  assured.  *  •  *  The  only  question  to  be  determined  in 
regard  to  the  rights  of  the  parties  is,  whether  an  assignment  of  the 
policy,  by  the  assured  in  his  lifetime,  without  the  assent  of  the  in- 
surance company,  conveyed  any  right,  in  law  or  in  equiiy,  to  the 
proceeds  when  due.  The  court  are  all  of  the  opinion  that  it  did 
not.  In  the  first  place,  it  is  contrary  to  the  express  terms  of  the 
policy  itself,  by  which  it  is  provided  and  declared  that  any  such 
assignment  shall  be  void.  In  the  second  place,  it  is  contrary  to 
the  general  policy  of  the  law  respecting  insurance,  in  that  it  may 
lead  to  gambling  or  speculating  contracts  upon  the  chances  of 
human  life.  The  general  rule,  recognized  by  the  courts,  has  been, 
that  no  one  can  have  an  insurance  upon  the  life  of  another,  unless 
he  has  an  interest  in  the  continuance  of  that  life.  Dewey  E.  War- 
ren ''  (the  assignee  of  the  policy)  **  had  no  such  interest,  and  could 
not  legally  have  procured  insurance  upon  the  life  of  Barton.  We 
understand  the  answer  to  deny  that  the  policy  was  held  by  Warren 
as  creditor  and  for  his  security  ;  and  to  assert  an  absolute  right  by 
purchase.  The  rule  of  law  against  gambling  policies  would  be  com- 
pletely evaded,  if  the  court  were  to  give  such  transfers  the  effect 
of  equitable  assignments,  to  be  sustained  and  enforced  against  the 
representatives  of  the  assured.  When  the  contract  between  the 
assured  and  the  insurer  is  'expressed  to  be  for  the  benefit  of  an- 
other, or  is  made  payable  to  another  than  the  representatives  of  the 
assured,  it  may  be  sustained  accordingly.  Oen.  Stats,  ch.  68,  §  62. 
♦  *  ♦  The  same  would  probably  be  held  in  case  of  an  assign- 
ment with  the  assent  of  the  insurers.     But  if  the  assignee  has  no 
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interest  in  th^life  of  the  subject  of  inBoranoe  whioh  would  sustain 
a  policy  to  himself,  the  assignment  would  take  effect  only  as  a 
designation,  by  mutual  agreement  of  the  contracting  parties,  of  the 
person  who  should  be  entitled  to  receive  the  proceeds,  when  due^ 
mstead  of  the  personal  representatiyes  of  the  assured.  And  if  it 
should  appear  that  the  arrangement  was  a  cover  for  a  speculating 
risk,  contravening  the  general  policy  of  the  law,  it  would  not  be 
sustained.''  The  decision  in  the  above  case  is  made  to  rest  quite  as 
much  upon  the  second  as  the  iSrst  ground  stated,  viz.,  that  an  as- 
signment of  a  policy  of  life  assurance  to  one  having  no  interest  in 
the  life  of  the  assured,  where  the  assignment  is  a  cover  for  a  specu- 
lating risk,  is  void,  as  contrary  to  the  general  policy  of  the  law 
respecting  insurance. 

After  pretty  mature  consideration,  we  have  concluded  that  the 
doctrine  announced  in  the  case  cited  from  Massachusetts  is  the  true 
doctrine  on  the  subject.  All  the  objections  that  exist  against  the 
issuing  of  a  policy  to  one  upon  the  life  of  another  in  whose  life  the 
former  has  no  insurable  interest,  seem  to  us  to  exist  against  his 
holding  such  policy  by  mere  purchase  and  assignment  from  another. 
In  either  case,  the  holder  of  such  a  policy  is  interested  in  the  death, 
rather  than  the  life,  of  the  party  assured.  The  law  ought  to  be^ 
and  we  think  it  clearly  is,  opposed  to  such  speculations  in  human 
life.  In  our  opinion,  no  one  should  hold  a  policy  upon  the  life  of 
another  in  whose  life  he  had  no  insurable  interest  at  the  time  he 
acquired  the  policy,  whether  the  policy  be  issued  to  him  directly 
from  the  insurer,  or  whether  he  acquired  the  policy  by  purchase 
and  assignment  from  another.  In  either  case  he  is  subject,  in  the 
language  of  Judge  Sbldbk,  above  quoted,  to  strong  temptations  to 
bring  about  the  event  insured  against 

In  this  case  there  was  but  a  simple  purchase  of  the  policy  by 
Hazzard.  He  had  no  interest  whatever  in  the  life  of  the  assured. 
He  was  a  mere  speculator  upon  the  probabilities  of  human  life.  Hii 
contract  of  purchase  was  essentially  a  wag^  upon  the  life  of  Gone, 
and  his  interests  lay  in  the  pajrment  of  few  or  no  intermediate  an- 
nual premiums,  and  the  early  happening  of  the  event  which  was 
to  entitle  him  to  the  13,000.  By  his  purchase  he  became  interested 
in  the  early  death  of  the  assured.  We  are  of  opinion  that  the  law 
will  not  uphold  such  purchase,  and  that  the  appellee  acqmred  no 
right  to  the  policy  or  to  the  sum  secured  thereby. 

life  assurance  policies  are  assignable,  to  be  sure,  but  in  ou 
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opinion  ihey  are  not  assignablo  to  one  who  buys  Chem  merely  bb 
matter  of  Bpecnlation  without  interest  in  the  life  of  the  anored. 
What  IB  snch  an  interest  in  the  life  of  another  as  will  anthorize  one 
to  insure  his  life,  or  purchase  a  policy  upon  his  life,  is  a  question 
not  inyolved  in  the  case,  and  we  express  no  opinion  upon  it. 

Tt  has  been  suggested  by  the  counsel  for  the  appellee  that  our 
statute  proyidingfor  the  assignment  of  contracts  embraces  contracts 
of  this  description  as  well  as  others.  This  may  be,  but  we  do  not 
think  the  statute  contemplates  the  valid  assignment  of  a  contract 
to  a  party  who,  under  the  circumstances,  in  yiew  of  the  general 
principles  of  law,  is  incapable  of  being  an  assignee  of  the  contract 

In  our  opinion,  the  plaintifF  below  was  not,  on  the  facts  shown, 
entitled  to  recover,  and  the  motion  for  a  new  trial  should  hare  pre- 
vailed. 

The  judgment  below  is  reversed,  with  oosts,  and  the  cause  re^ 
rum^edy  for  further  prooeedings  not  incorndstent  with  this  opinifm. 


OniJUiPii,  appellant^  r.  Kbllit. 

(41Iiid.U&> 

Hm  «zaoatlaii  of  a  nole,  ou  its  face  payable  at  a  bank,  the  place  te  the 
of  which  la  left  blank,  at  a  town  named,  anthoriaeB  the  pajee,  before  the 
matnritj  of  the  note,  to  Insert  the  name  of  a  particular  bank  at  such  town, 
in  the  blank  space,  so  that,  whatever  limitation  of  authoritj  ma/  have  been 
imposed  bj  the  maker  on  the  payee,  the  note  will  be  negotiable  and  gofw 
emed  by  tiie  law  merchant  in  the  hands  of  a  hona  fde  Indonee. 

Appeal  from  the  Olinton  common  pleas. 

J.  N*  Sims,  for  appellant 

L.  MeClurg,  for  appellee. 

BusKTBK,  J.    It  is  alleged  in  the  oomplaint  that  the  appellee 
James  EeUey,  on  the  25th  day  of  November,  1869,  executed  his 


NOVEMBEB  TERM,  187&  319 

GillMpte  ▼.  KeUej. 

oerUin  piomifMOij  note  to  one  Thomas  H.  Tobin,  whereby  he,  for 
TBlue,  then  and  thereby  receired  by  him,  promifled  to  pay  to  the 
Mdd  Thomas  H.  Tobin  or  bearer,  ten  months  after  the  date  last 
aforesaid,  the  sum  of  $100,  with  ten  per  cent  interest  thereon  from 
the  date  aforesaid,  without  relief  from  the  valaation  or  appraise- 
ment laws,  payable  at  Garter,  Given  &  Go.'s  Bank,  at  Frankfort,  a 
oopy  of  which  note,  with  indorsements,  was  filed  with  complaint; 
that  afterward,  on  the  day  and  date  last  aforesaid,  the  said  Tobin 
sold  and  assigned  said  note,  by  indorsement  in  writing  thereon,  to 
Isaac  Oook  and  Henry  M.  Banm,  by  their  firm  name  of  Cook  & 
Banm,  who,  by  the  same  firm  name,  sold  and  indorsed  the  said 
note  in  writing  thereon  to  the  plaintiff,  who  is  now  the  bona  fide 
owner,  holder,  and  bearer  of  the  same;  that  the  said  note  is  wholly 
dne  and  unpaid.  The  prayer  of  the  complaint  was  for  judgment 
for  $160. 

The  defendant  answered  by  the  general  denial,  under  oath. 

The  cause  was,  by  agreement,  submitted  to  the  court  for  trial, 
and  resulted  in  a  finding  for  the  defendant 

The  plaintiff  moTod  the  court  for  a  new  trial,  but  the  motion 
was  overruled,  and  the  plaintiff  excepted. 

The  plaintiff  appeals,  and  assigns  for  error  the  overruling  of  the 
motion  for  a  new  trial. 

The  first  reason  assigned  for  a  new  trial  is,  that  the  finding  is 
not  supported  by  the  evidence.  The  evidence  is  in  the  record. 
There  is  not  much  confiict  in  the  testimony  of  the  several  witnesses. 
The  defendant  was  examined  as  a  witness  on  behalf  of  the  plaintiff. 
He  admitted  that  he  signed  the  note,  but  insisted  that  the  note 
had  been  changed  after  he  had  executed  it.  Several  other  wit- 
nesses were  examined  in  reference  to  the  alleged  alteration,  and  in 
our  opinion,  it  is  shown  bv  a  preponderance  of  the  evidence  that 
when  the  note  was  executed,  the  name  of  the  bank  was  in  blank, 
and  that  after  its  execution  the  words  '^  Garter,  Given  &  Co.," 

were  inserted.    The  note  read  when  executed,  "  payable  at 

bank,  at  Frankfort*'  It  now  reads,  "payable  at  Carter,  Given  & 
Oo.'s  Bank,  at  Frankfort '^ 

The  question  presented  for  our  decision  is,  whether  the  alteration 
is  so  material  as  to  affect  the  validiiy  of  the  note.  The  solution 
of  the  question  depends  upon  whether  the  note  as  it  was  when 
executed  was  commercial  paper.  If  it  was  not,  and  the  alteration 
gave  it  the  character  and  immunity  accorded  to  such  paper,  then 
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each  alteration  mm  material,  and  renders  the  note  Toid,  unless  the 
payee  of  the  note  was  authorised  to  fill  the  blank  whioh  was  in  the 
note  when  it  was  deliTered. 

It  is  provided  by  section  6  of  ''An  Act  Oonceming  Promissory 
Notes,  Bills  of  Exchange,  and  Other  Instniments,''  etc.,  approTed 
March  11, 1861,  that  ''notes  payable  to  order  or  bearer  in  a  bank 
in  this  State,  shall  be  n^otiable  as  inland  bills  of  exchange,  and 
the  payees  and  indorsees  thereof  may  recoyer  as  in  case  of  sucli 
bills.''    2  G.  &  H.  658. 

In  this  State,  promiBSory  notes  payable  in  a  bank  in  this  State 
only,  are  placed  upon  the  footing  of  bills  of  exchange,  and  goV- 
emed  by  tixe  law  merchant.    Hunt  y.  Standarty  15  Ind.  33. 

The  bank  in  which  a  promissory  note  is  payable  should  be  named 
in  the  note,  so  that  the  maker  can  know  where  he  can  pay  the 
same  upon  maturity,  and  that  a  demand  may  be  made  whenever 
such  demand  is  necessary.  Edw.  on  Bills,  157.  The  note  in  the 
case  in  judgment^  when  it  was  signed  by  the  maker,  and  by  him 
delivered  to  the  payee,  did  not  contain  the  name  of  the  bank  where 
it  was  payable,  and  consequently  was  not  governed  by  the  law  mer- 
chant. The  insertion  of  tixe  name  of  the  bank  in  Frankfort,  where 
the  same  was  payable,  was  a  material  alteration,  and  rendered  the 
note  void,  unless  the  payee  was  authorized  to  fill  the  blank  by 
inserting  the  name  of  the  bank.  Woodworih  t.  3anh  o/Ameriea, 
19  Johns.  891;  CfltOs  y.  Small,  17  Wend.  288;  Ifiuro  t.  FiMer,  24 
Wend.  874. 

We  proceed  to  inquire  whether  the  payee  of  a  negotiable  prom- 
issory note  is  authorised  to  insert  the  name  of  the  bank,  where 
the  same  has  been  left  blank. 

The  maker  of  a  promissory  note  stands  upon  the  footing  of  an 
acceptor  of  a  bill  of  exchange.  Ifdzro  t.  Fuller,  24  Wend.  374; 
Ohitty  on  Bills,  100-108;  Byles  on  BUls,  173-177. 

In  our  opinion,  the  rule  is  well  settled,  that  if  a  person  indorses 
or  signs  in  blank  paper  or  a  note,  and  intrusts  it  to  another,  that 
he  may  raise  money  upon  it,  he  authorizes  that  other  person  to  fill 
all  blajiks  which  are  necessary  and  proper  to  make  the  instrument 
a  perfect  and  complete  bill  of  exchange  or  promissory  note,  as  the 
case  may  be.  Holland  t.  Hatch,  11  Ind.  497;  ^pUhr  v.  James,  82 
id.  202,  and  the  authorities  there  cited.  It  is  quite  obvious  to  us, 
not  only  from  the  &ce  of  the  note,  but  from  the  evidence  of  the 
appellee,  that  the  maker  of  the  note  in  question  intended  to  make 
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the  same  negotiable  and  goyemed  by  the  law  merchant  If  the 
parties  had  intended  to  make  an  ordinary  promissory  note,  and  it 
had  been  complete  as  such  when  it  was  delivered  to  the  payee,  such 
payee  would  not  have  been  authorized  to  insert  words  rendering  it 
negotiable;  and  if  there  had  been  no  blank  in  the  note,  and  such 
words  had  been  interlined,  such  interlineation  would  have  put  a 
purcnaser  upon  inquiry.  The  note,  when  delivered,  was  not  per* 
feet  and  complete  as  a  negotiable  instrument  governed  by  the  law 
merchant  The  payee  had  the  right  to  make  it  perfect  and  com- 
plete by  inserting  the  name  of  the  bank  where  it  was  to  be  payable. 

The  case  of  SpUUr  v.  Jamea^  supra,  is  very  similar  to  the  one 
under  consideration,  and  is  much  in  point  In  that  case  the  court 
say:  ^'In  this  case  it  was  proper  to  complete  the  note  and  render  it 
negotiable  by  the  law  merchant,  to  make  it  payable  at  a  bank. 
There  was  sufficient  space  for  that  purpose,  and  whatever  question 
there  may  have  been,  while  the  note  remained  in  the  hands  of  a 
party  having  notice  of  the  limitation  on  the  authority  of  the  maker 
imposed  by  the  indorser,  no  defense  can  be  based  upon  such  limi- 
tation  when  the  paper  has  passed  into  the  hands  of  a  bona  fid6 
holder.  The  principle  which  excludes  defenses  against  instru« 
ments  negotiable  by  the  law  merchant,  in  the  hands  of  a  purchaser 
before  due,  for  value,  and  without  notice  of  defects,  would  be 
violated  by  every  exception  introduced,  and  the  value  of  such 
securities  greatly  lessened  in  the  market." 

In  the  case  in  judgment,  the  note  was  transferred  by  the  payee 
before  its  maturity,  in  good  faith,  and  for  a  valuable  consideration. 
The  signature  of  the  maker  was  genuine;  the  note  was  in  the  usual 
form,  and  was  perfect  and  complete  on  its  face  at  the  time  when  it 
was  negotiated.  It  was  in  the  possession  of  the  payee,  and  the 
entire  transaction  was  according  to  the  ordinary  and  usual  course 
of  business.  The  appellee,  being  a  bona  fide  holder,  will  be 
protected. 

We  are  very  clearly  of  the  opinion  that  the  finding  was  not  sup- 
ported by  the  evidence,  and  that  the  court  erred  in  overruling  the 
motion  for  a  new  trial. 

The  judgment  is  reversed,  with  costs;  and  the  cause  is  remanded, 
with  directions  to  the  court  below  to  grant  a  new  trial,  and  f<v 
further  proceedings  in  accordance  with  this  opinion* 
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Qabq,  appeUanty  y.  YBimb 

(aind-MB.) 

Mtghimm   eommumiMiion  of  flr&-^prosBimaie  mtd  rmmoU 

pf  Mmneifi  in  cUim, 

Fklntiirs  bnflding  was  destrajed  bj  fin,  caused  b/  sparkfl  from  the  oklmnej 
of  dafendanf  •  bzeweiy.  Both  bnildiiiga  were  situated  in  a  popoloaa  part  of 
a  large  and  rapidlj  increasing  cit/.  In  an  action  for  damages,  plidntlif 
alleged,  first,  that  the  chimnej  was  improperly  constmcted,  and,  second, 
that  the  defendant  was  negligent  in  the  use  of  the  fomaoe  and  chimnej. 
HM  that,  bj  reason  of  the  location  of  the  brewery,  the  defendant  was  bound 
to  exerdse  a  high  degree  of  care  and  skill,  both  in  the  construction  and  in 
the  use  of  the  furnace  and  chimney,  and  that  he  was  liable  for  any  injury 
caused  l>y  a  laUure  to  use  such  care  and  skill. 

The  appellees^  who  were  the  plaintiffs  below,  by  their  oomplamt 
ayer,  that  Anna  Yetter  was  the  owner,  in  her  own  right,  of  a  cor- 
tain  lot  in  the  city  of  Indianapolis,  on  which  was  erected  a  frame 
building,  used  by  her  husband  as  a  furniture  factory,  and  in  which 
was  a  large  amount  of  machinery,  tools,  fixtures,  etc.,  the  whole  of 
the  yalue  of  $10,000;  that  the  appellants  were  in  the  possession  of 
the  lots  and  premises  contiguous  to  said  factory,  and  did  thereon 
erect  buildings,  chimneys,  furnaces,  smoke-stacks,  and  other  struc- 
tures, for  the  purpose  of  carrying  on  the  business  of  brewing  malt 
liquors;  that  appellees  were  using  their  said  premises  as  a  furniture 
factory  at  the  time  appellants  erected  their  said  works  for  the  pur- 
poses aforesaid;  that  appellees'  factory  was  coyered  with  shingles, 
which  appellants  at  the  time  well  knew;  that  appellants,  in  the  use 
of  their  buildings,  furnaces,  etc.,  consumed  large  quantities  of  fuel, 
and  kept  up  large  fires;  that  their  said  furnaces,  fines,  and  cbim 
neys  were  so  located  and  built  as  to  endanger  the  safety  of  appel- 
lees' property  while  using  the  same;  **  that  said  fines,  furnaces,  and 
chimneys  of  appellants  were  located  and  constructed  in  an  insufS- 
cient,  careless,  and  negligent  manner,  not  being  built  of  proper 
shape,  nor  of  sufficient  height  or  capacity,  so  that  when  the  same 
were  in  use  by  appellants,  the  burning  sparks,  soot,  coals,  cmberf 
and  cinders  from  said  furnaces,  fiues,  and  chimneys,  fell  around 
and  upon  the  baildings  of  appellees,  of  which  appellants  had 
notice;  that  on  the  26th  of  April,  1867,  wliile  the  ap])ellants  wore 
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oaing  their  fnmaoeSy  flues,  and  chimneyB,  and  while  keeping  up  and 
maintaining  flree  therein  and  therennder,  they  did  use,  manage,  and 
oontrol  the  same  in  a  negligent,  reokleBS,  and  nnskillfnl  manner, 
and  did  make  hurge  fires  therein  of  highly  inflammable  and  dangerous 
material,  so  that,  by  reason  of  the  improper,  nnskilfnl,  insufficient^ 
and  dangerous  location  and  construction  of  said  flues,  furnaces,  and 
chimneys,  and  the  careless,  negligent,  reckless,  and  unskillful  use 
and  management  thereof  by  appellants,  burning  coals,  soot,  sparks, 
embers,  and  cinders  were  carried  therefrom  on  to  the  factory  build- 
ings of  appellees,  so  that  said  buildings,  by  the  said  negligence  and 
reddessnesB  of  appellants,  and  without  any  fault  of  appellees,  were 
fired  and  consumed." 

Appellants  demurred  to  complaint,  and  assigned  for  cause  that 
the  same  did  not  state  facts  sufficient  to  constitute  a  good  cause  of 
action.  Demurrer  OTerruled.  Appellants  excepted.  Answer  of 
appellants,  general  denial.  This  cause  was  tried  by  jury.  Trial  of 
cause  commenced  January  3,  and  concluded  January  27,  1870, 
when  the  jury  returned  a  verdict,  as  follows:  "  We,  the  jury,  find 
for  the  plaintiffs,  and  assess  the  damages  of  the  plaintiff,  Anna 
Yetter,  at  15,250. 

The  court,  upon  its  own  motion,  instlncted  the  jury  in  writings 
as  follows: 

'*  First.  The  plaintiffs  bring  this  suit  for  damages  they  alleged 
resulted  to  the  property  of  plaintiff,  Anna  Yetter,  from  fire,  com- 
municated to  it  from  the  chimneys  or  smoke-stacks  of  the  defend- 
ants' brewery,  the  plaintiffs  alleging  that  from  the  dangerous  loca- 
tion, and  careless,  defective  construction  of  such  chimneys  or 
smoke-stacks,  and  careless  and  negligent  use  of  said  chimneys  and 
stacks,  in  having  great  fires  made  of  highly  iufiammable  and  dan- 
gerous material  in  the  furnaces  loading  to  said  chimneys  or  smoke- 
stacks, so  that  fire  was  carried  from  the  top  of  the  same  to  the  plain- 
tiffs' building,  whereby  it  was  set  on  fire  and  consumed,  without  any 
fault  or  negligence  on  the  plaintiffs'  pari  The  defendants  deny 
these  allegations,  which  puts  the  plaintiff  upon  the  proof  of  every 
material  charge  in  her  complaint. 

"  Second.  Under  the  issues  in  this  case,  your  first  inquiry  should 
be,  was  the  building  of  the  plaintiff,  Anna  Yetter,  set  on  fire  by 
sparks,  coals,  soot,  embers,  or  cinders,  carried  from  the  chimneys  or 
smoke-stack  of  the  defendants'  brewery?  If  the  plaintiffs  fall  to 
establish  this  point,  by  a   fair  preponderance  of  evidence,  then. 
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without  further  oonrideration,  your  yerdict  should  be  for  the  defend* 
ants.  But  should  this  point  be  established  by  such  preponderance 
then  you  should  go  further  and  inquire^  firsts  whether  the  fire  was 
caused  by  the  use  of  a  chimney  or  smoke-stack,  or  both,  which  was 
dangerously  located,  or  negligently  or  defectively  constructed;  or, 
second,  if  such  chimney  or  smoke-stack  was  properly  located  and 
constructed,  whether  the  fire  was  caused  by  the  careless  and  negli- 
gent use  by  the  defendants  of  such  chimney  or  smoke-stack? 

**  Third.  First,  then,  as  I  have  suggested,  you  should  inquire^ 
was  the  fire  caused  by  the  use  of  a  defectively  constructed  chimney 
or  smoke-stack,  or  the  furnaces  or  flues  leading  to  the  same,  as 
named  in  the  complaint?  In  investigating  the  question  of  the  con- 
struction of  the  chimney  or  smoke-stack,  you  may  properly  take  into 
consideration  the  action  of  the  stack  or  chimney  as  to  the  delivery 
of  fire  or  sparks  at  other  times,  whether  such  delivery  was  occa- 
sional or  frequent  So,  also,  you  may  take  into  consideration  the 
opinion  of  experts,  persons  who  have  experience  in  such  matters, 
and  also  those  who  have  had  opportunities  of  observing  the  action 
of  the  chimney  or  stack  in  its  ordinary  action  and  operation.  The 
law  docs  not  demand  absolute  scientific  perfection  in  the  construc- 
tion of  such  works,  but  only  that  ordinary  degree  of  skill  in  such 
construction  which  mechanics,  versed  in  works  of  the  kind,  ordi- 
narily used.  But  such  works  should  be  built  with  reference  to  the 
safety  of  adjoining  premises,  as  well  as  to  the  mere  convenience  of 
the  persons  using  them,  taking  into  consideration  the  distance  from 
the  chimney  to  such  adjoining  premises,  the  height  of  the  adjoining 
buildings,  and  all  the  other  surrounding  circumstances.  This 
question  of  skill  in  construction  extends  to  the  construction  of 
tiie  flues  and  construction  of  the  furnaces  and  flues,  and  the  same 
question  of  ordinary  skill  applies.  The  law  does  not  hold  persons 
responsible  for  not  making  possible  improvements,  but  only  such  as 
the  experience  of  men  versed  in  such  matters  recommends,  and  as 
are  actually  in  existence. 

'*  Fourth.  Were,  then,  the  flues  and  the  chimney  or  smoke-stack 
constructed  with  the  ordinary  degree  of  care  and  skill  I  have 
named?  If  not,  and  the  injury  complained  of  resulted  from  such 
want  of  care  and  skill  in  construction,  and,  further,  was  the  natu- 
ral or  probable  consequence  of  such  want  of  care  and  skill  in  con- 
struction, according  to  the  ordinary  experience  of  men,  then  th« 
defendants  will  be  liable.    But  if  the  chimney  or  stack,  and  the 
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lliiM  leading  to  the  same,  irere  conBtrocted  irith  ordinary  oare  and 
skill,  with  a  pradent  regard  to  the  safety  of  adjoining  property, 
nnder  the  ciroamstanoes  of  distance  and  height,  then  yon  dionld 
inqnire  further,  whether  the  burning  of  the  plaintiffs'  building  was 
saused  by  the  negligent  and  careless  use  of  the  chimney  or  stack,  or 
the  furnaces  and  flues  communicating  with  it 

*^  Fifth.  Your  investigation  of  this  point  of  negligent  use  is  con- 
fined to  the  time  charged  in  the  complaint,  that  is  to  say,  to  the 
time  of  the  origin  of  the  fire  complained  of;  this,  as  charged  in  the 
oomplaint,  and  as  appears  in  cYidence,  was  on  or  about  the  86th  of 
April,  1867.  Even  if  there  was  negligent  use  at  other  times,  before 
or  after,  yet  the  plaintiflfs  are  none  the  less  bound  to  sustain  their 
charge  of  negligent  use  at  this  special  time,  by  a  fair  preponderance 
of  evidence,  than  if  there  had  never,  at  any  other  time,  been  any 
n^ligent  use. 

''Sixth.  The  defendants  were  bound  to  use  their  furnaces,  flues, 
and  chimneys  with  ordinary  care  and  skilL  What  constitutes  ordi- 
nary oare  and  skill  depends  upon  the  circumstances  of  the  particu- 
lar oase;  such  care  as  a  reasonable,  prudent  man  would  exercise 
upon  the  particular  occasion  would  be  such  ordinary  care  as  the  law 
requires.  This  care  depends  upon  the  degree  of  danger  to  be 
avoided.  Where  the  danger  of  injury  to  others  is  imminent,  and 
fixe  means  of  avoiding  it  wholly  within  the  power  of  the  party 
whose  care  is  required,  a  higher  degree  of  care  is  required  than  in 
circumstances  of  less  danger,  and  a  failure  to  use  it  would  amount 
to  a  want  of  ordinary  care  under  the  circumstances.  But  unless,  as 
I  have  previously  suggested,  the  injury  was  the  natural  or  probable 
consequence  of  the  conduct  upon  the  special  occasion,  according  to 
the  ordinary  experience  of  men,  the  party  would  not  be  charge- 
able. 

'' Seventh.  If  you  find,  then,  the  plaintiffs'  building  was  set  on 
fire  by  the  failure  of  the  defendants  to  exercise  ordinary  care,  as  I 
have  defined  it,  in  the  use  of  the  chimney  or  stack,  and  the  fur- 
naces and  flues  connected  therewith,  then  your  verdict  should  be 
for  the  plaintifb. 

'^  Eighth.  To  entitie  the  plaintiffs  to  a  verdict,  there  must  be  a 
clear,  fair  preponderance  of  evidence  in  support  of  their  allegations, 
either  that  the  fire  resulted  from  the  careless  and  unskillful  con* 
struction  of  the  chimney  or  smoke-stack,  or  the  furnaces  and  flues 
connected  therewith,  or  from  the  use  of  the  chinmey  or  stack  by 
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tbd  Wttnt  of  oidinary  oaie  and  skill,  as  I  haye  defined,  or  from  both 
these  causes  combined. 

**  Ninth*  If  the  eyidence  is  eyenlj  balanced,  in  your  Judgment, 
or  if  it  preponderates  in  favor  of  the  defendants,  then  jonr  verdict 
should  be  for  the  defendants/' 

The  appellants,  at  the  time  of  giving  said  instructions,  and  before 
the  retirement  of  the  jury,  as  to  the  giving  of  each  of  said  instruc- 
tions objected  and  excepted. 

Appellants  moved  the  court  to  set  aside  the  verdict  and  grant  a 
new  trial,  and  assigned  the  following  grounds  and  causes  therefor: 

[Fourteen  causes  were  set  forth.] 

Motion  overruled,  and  excepted  to  by  appellants. 

Judgment  rendered  on  the  verdict,  to  which  the  appellants  at  the 
time  excepted  and  objected. 

71  A.  Hendricks,  0.  B.  Hard,  A.  W.  Hendricks,  J.  Hanna,  and 
F.  Ehefler,  for  appellants. 

A.  0.  Porter,  B.  Harrison,  W.  P.  Fishback,  and  O.  O.  Hines, 

for  appellee. 

BusKiBK,  J.  [After  stating  facts  as  above.]  There  are  sixteen 
assignments  of  error.  The  first  fourteen  assignments  are  mere  rep- 
etitions of  the  reasons  for  a  new  trial,  and  are  embraced  by  the 
fifteenth,  which  is  based  upon  the  action  of  the  court  in  overruling 
the  motion  for  a  new  trial.  The  sixteenth  assignment  presents  no 
question  in  this  case  that  is  not  presented  by  the  fifteenth  assign- 
ment of  error.  The  only  question  presented  for  our  decision  is, 
whether  the  court  erred  in  overruling  the  motion  for  a  new  trial. 

The  plain tifb  below,  and  the  appellees  here,  base  their  right  to 
recover  in  this  action  upon  two  grounds,  and  they  are: 

First.  That  the  flues,  chimneys,  and  furnaces  in  appellants' 
brewery,  being  near  to  appellees'  factory  building,  were  not  built  in 
proper  shape,  nor  of  sufficient  height  or  capacity,  causing  burning 
coals  soot,  cinders,  sparks,  and  embers,  to  be  carried  therefrom 
upon  the  roof  of  the  factory,  whereby  it  was  burned  and  destroyed, 
and, 

Second.  That  appellants  were  negligent  in  the  use  of  the  fiir* 
naces,  flues,  and  chimneys,  by  making  large  fires  therein,  of  highly 
inflammable  and  dangerous  material,  so  that  the  sparks,  emborsj 
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etc,  paased  from  the  chimney  to  the  roof  of  the  fBotorj^  boming 
and  destroying  it 

The  learned  coonflel  for  appellants  haye,  in  their  briefs  main- 
tained that  the  appellees  cannot  recoTer  npon  the  first  ground 
stated,  for  the  following  reasons: 

''If,  in  the  erection  of  large  and  costly  stnzctores,  important  to 
the  development  of  the  conntry,  there  arise  questions  involyiiig 
philosophical  and  mechanical  principles  upon  which  men  of  skill 
and  experience  di£Fer — such  as  the  proper  sixes  of  furnaces,  capaci- 
ties of  flues,  and  height  of  chimneys  —  can  it  be  said  to  be  an  act 
of  carelessness  or  negligence,  or  wrong,  that  either  or  any  well  sup- 
ported theory  and  plan  be  adopted?  We  submit,  as  a  question  of 
law,  that  in  such  case  there  can  be  no  liability,  even  if  the  decision 
be  unfortunate.  This  doctrine  is  essential  to  the  development  of 
the  mechanic  arts  in  our  country.  In  such  cases  the  courts  will 
not  allow  men  of  enterprise  to  be  destroyed  by  verdicts,  in  the 
absence  of  willful  disregard'of  the  rights  of  others. 

''  We  submit  further,  that  in  the  erection  of  useful  and  difficult 
structures,  the  parties  cannot  be  charged  with  negligence  or  wrong, 
if  they  employ  the  most  skilled  labor  they  can  command,  even  if 
the  work  prove  defective;  for  they  have  exercised  all  the  care  and 
diligence  possible,  and  a  verdict  cannot  stand  in  hostility  to  this 
proposition.  The  construction  of  the  furnaces  under  the  large  ket- 
tles, and  the  flues  connected  therewith  in  appellants'  brewery,  was 
a  work  of  much  difficulty,  and  but  few  mechanics  had  the  skill  to 
accomplish  it.  The  ap])ellants  secured  the  best  workmen  they  could 
obtain." 

The  position  of  counsel  for  appellants,  as  we  understand  it,  is, 
that  if  men  of  skill  and  experience  differ  as  to  the  proper  and  best 
mode  and  plan  of  erecting  large  and  difficult  structures,  such  as  the 
proper  sizes  of  furnaces,  capacities  of  flues,  and  heights  of  chim« 
neys,  the  person  who  adopts  any  well  supported  theory  or  plan  can< 
not  be  charged  with  carelessness,  negligence,  or  wrong,  although 
the  decision  made  was  unfortunate,  and  the  plan  adopted  was  not  the 
best  which  might  have  been  adopted;  and  that  if  such  person 
employs,  in  the  construction  of  such  structures,  the  most  skilled 
labor  which  he  can  command,  he  cannot  be  charged  with  negli- 
gence  or  wrong,  although  the  work  may  prove  defective. 

In  support  of  the  above  position,  we  have  been  referred  to  the 
following  authorities:  Shearm.  &  Bedf.  on  Negligence,  506;  Weight* 
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MOM  y.  The  CbrporaHon  of  Washington,  1  Black,  89;  Bfon  t.  N. 
T.  O.  R  S.0o.,  85  N.  Y.  210;  Lapham  y.  Curtis,  6  Vt  871;  Th$ 
P.,  It.  W.  A  0.  RaUway  Co.  \.  OiOeland,  66  Penn.  St  440. 

The  lair  is  stated  as  follows  by  Shearman  and  Bedfield:  ''If  one 
OSes  eyery  precaution  which  the  present  state  of  sdence  affords, 
and  which  a  reasonable  man  wonld  use  under  the  droumstances, 
he  is  not  held  responsible  for  omitting  other  precautions  which  are 
oonceiyable,  eyen  though^  if  he  had  used  them^  the  injtuy  would 
certainly  haye  been  ayoided«  Sg,  if  he  uses  aQ  the  skill  and  dili- 
gence which  can  be  attained  by  reasonable  means,  he  is  not  respon- 
sible for  failure.  *  *  •  *  Begard  is  to  be  had,  in  judging  of 
negligence,  to  the  growth  of  science  and  the  improyement  in  the 
arts  which  take  place  from  generation  to  generation;  and  many 
acts  or  omissions  are  now  eyidence  of  gross  carelessness,  which,  a 
few  years  ago,  would  not  haye  been  culpable  at  aQ,  as  many  acts 
are  now  consistent  with  great  care  and  skill,  which  in  a  few  yean 
will  be  considered  the  height  of  imprudence. ''  Shearm.  &  Bedl  on 
N^ligence,  5. 

In  our  opinion,  the  aboye  authority  does  not  support  the  posi- 
tion assumed.  The  law  is  stated  to  be:  ''If  one  uses  eyery  precau- 
tion which  the  present  state  of  science  affords,  and  which  a  reason- 
able man  would  use  under  the  circumstances,  he  is  not  held 
responsible  for  omitting  other  precautions  which  are  conceiyable/' 

The  case  of  Weighiman  y.  The  Corporation  of  Washington,  supra, 
was  an  action  to  recoyer  damages  for  personal  injuries  receiyed  by 
the  plaintiff  by  the  falling  of  a  bridge  which  the  city  was  bound 
to  maintain.  The  defense  was,  that  the  bridge  was  built  by  skill- 
ful men,  and  upon  a  plan  approyed  by  scientific  persons,  and  that 
the  corporation  had  no  notice  of  any  defect,  or  of  its  being  out  of 
repair.  The  case  mainly  turned  upon  whether  the  corporation  was 
bound  by  its  charter  to  keep  the  bridge  in  question  in  repair,  and 
whether  the  corporation  had  notice  that  it  was  out  of  repair.  The 
court,  after  enumerating  certain  powers  which  are  granted  to 
municipal  corporations,  which  are  undefined  and  discretionary, 
say:  "But  the  duties  arising  under  such  grants  are  necessarily 
undefined,  and,  in  many  respects,  imperfect  in  their  obligation, 
and  they  must  not  be  confounded  with  the  burdens  imposed,  and 
the  consequent  responsibilities  arising,  under  another  class  of 
powers  usually  to  be  found  in  such  charters,  where  a  specific  and 
clearly  defined  duty  is  enjoined  in  consideration  of  the  priyileges 
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and  imnmnitice  whieh  the  act  of  inooiporation  confers  and  seoniea. 
Where  soeh  a  duly  of  general  intereet  is  enjoined,  and  it  appears, 
from  a  Tieir  of  Hbe  seyeral  provisions  of  the  charter,  that  the 
burden  was  imposed  in  consideration  of  the  privileges  granted  and 
accepted,  and  the  means  to  perform  Ihe  duty  are  placed  at  the 
disposal  of  the  corporation,  or  are  within  their  control,  they  are 
dearly  liaUe  to  the  public  if  they  unreasonably  neglect  to  comply 
with  tiie  requirement  of  the  charter;  and  it  is  equally  dear,  when 
all  the  foregoing  conditions  concur,  that,  like  individuals,  they 
are  also  liable  for  injuries  to  person  or  property  arising  from 
neglect  to  perform  the  duty  enjoined,  or  from  negligence  and 
unsldllfulness  in  its  ])erformance." 

The  case  of  Byan  v.  N.  Y.  0.  R.  R.  Co.,  36  N.  Y.  210,  was  a 
ease  where  fire  was  communicated  by  an  engine  to  a  wood-shed  of 
the  company,  and  from  that  to  the  plaintiiPs  house.  It  was  held 
that  the  damages  were  too  remote,  and  that  there  could  be  no 
recovery. 

But  the  court  lays  down  a  principle  of  law  that  has  some  bearing 
on  the  present  case.  It  is  said:  '^  So  if  an  engineer  on  a  steamboat 
or  locomotive,  in  passing  the  house  of  A.,  so  cardessly  manages 
the  machinery  that  the  coals  and  sparks  from  its  fires  fall  upon 
and  consume  the  house  of  A.,  the  railroad  company  or  steamboat 
proprietors  are  liable  to  pay  the  value  of  the  property  thus 
destroyed.  FiOd  v.  The  K  T.  C.  R.  R.  Co,,  32  N.  T.  339.  Thus 
fiur  the  law  is  settled  and  the  principle  apparent."  The  distinction 
between  that  case  and  the  case  at  bar  is  clearly  put  by  the  court  in 
this  farther  extract:  ^'I  prefer  to  place  my  opinion  upon  the 
ground  that,  in  the  one  case,  to  wit,  the  destruction  of  the  build- 
ing upon  which  the  sparks  were  thrown  by  the  negligent  act  of  the 
piurfcy  sought  to  be  charged,  the  result  was  to  have  been  anticipated 
the  moment  the  fire  was  communicated  to  the  building;  that  its 
destruction  was  the  ordinary  and  natural  result  of  its  being  fired. 
*  *  *  But  that  the  fire  should  spread  and  other  buildings  be 
consumed,  is  not  a  necessary  or  an  usual  result." 

The  case  of  Lapham  v.  CwrtiSy  supra,  was  an  action  by  the 
owners  of  a  furnace  which  was  situated  below  a  mill-dam  and  pond 
owned  by  the  defendant,  to  recover  damages  for  injuries  done  to 
the  furnace  by  an  overflow  of  water,  which  was  alleged  to  have 
been  caused  by  the  defective,  negligent,  and  unskillful  manner  in 
which  such  dam  had  been  constructed,  and  in  which  repairs  thereto 
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had  been  made.  *ihe  court  held  that  the  owner  of  the  dam  had  a 
preecriptiTe  right  to  maintain  such  dam,  and  that  he  had  the  right 
to  make  repairs  thereto,  and  then  proceeded  to  define  the  care  and 
diligence  which  he  was  required  to  use  in  making  such  repairs,  as 
follows :  ''  Bat  the  defendant  was  subject  to  the  maxim,  He  uUrs 
iuo  ut  alienum  nan  Imdas.  To  comply  with  this  requisition  of  the 
common-law,  it  was  the  duty  of  the  defendant  to  hare  used  ordi- 
nary care  and  diligence  in  making  repairs  to  his  dam,  or  in  drawing 
off  the  water  from  his  pond,  to  prevent  injuries  to  the  plaintiff's 
furnace.  If  the  defendant  did  not  use  this  care  and  diligence,  he 
was  guilty  of  negligence  and  liable  for  consequential  damages;  but 
he  was  not  liable  for  inevitable  accidents/' 

The  case  of  The  Pittsburg,  Fort  Wayne  £  Chicago  Railway  v. 
Gilhiand,  56  Penn.  St  445,  was  an  action  by  the  appellee,  the  owner 
of  land  through  which  appellant's  road  passed,  to  recover  damages 
for  an  injury  caused  to  his  land  by  the  continuance,  after  notice, 
of  an  insufficient  culvert,  so  unskiUfully  and  negligently  con- 
structed by  the  former  proprietors  of  the  road  as  not  to  vent  all 
the  water  that  flowed  down  the  channel  over  which  it  was  built,  in 
the  ordinary  seasons  of  high  water.  The  action  was  founded  upon 
the  duty  of  a  railroad  company  to  construct  its  works  with  proper 
skill  and  care,  and  with  a  due  regard  to  the  features  of  the  ground 
over  which  its  road  passes. 

It  was  contended  by  the  appellant  that  the  injury  from  an  insuf- 
ficient culvert  fell  within  the  special  authority  given  for  the  appro- 
priation of  the  land  and  the  damages  arising  therefrom.  The 
court,  after  considering  and  deciding  such  question  against  the 
appellant,  proceeded  to  consider  and  determine  the  common-law 
liability  of  the  railroad  company.  The  court  said:  '^  And  on  this 
point  there  is  no  doubt,  upon  general  principles  and  adjudicated 
cases.  The  entry  of  a  company  to  build  its  railroad  being  lawful, 
it  stands  as  if  it  were  on  its  own  ground,  and  the  maxim  applies, 
sic  utere  tuo  ut  alienum  non  Icsdas.  It  should  so  perform  its  act  as 
not  to  carry  over  its  injurious  consequences  beyond  the  hurt  it  may 
lawfully  inflict.  It  is  said  in  Hilliard  on  Torts,  125,  and  numer- 
ous examples  are  there  adduced,  that  acts  innocent  and  lawful  m 
themselves  may  become  wrongful  when  done  without  a  just  regard 
to  the  rights  of  others,  and  without  suitable  reference  to  the  timei 
place  or  manner  of  performing  them.  The  test  of  exemption  from 
liability  for  injury  arising  from  the  use  of  one's  own  property  is 
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said  to  be  the  l^tiinate  use  or  appropriatioii  of  the  property  in  a 
reaMnable,  usual,  and  proper  manner,  without  any  unskiUfuhiees, 
negligence  or  miUice.  Carhart  v.  Avibwm  0a94igAt  Co.,  22  Barb. 
397.  The  distinction  is  vital,  says  Thomas,  J.,  in  Bochwood  y. 
Wilson,  11  Oush.  221,  for  nothing  is  better  settled  than  that  if 
one  do  a  lawful  act  upon  his  own  premises,  he  cannot  be  held 
responsible  for  injurious  consequences  that  may  result  from  it, 
unless  it  was  so  done  as  to  constitute  actionable  negligence.  But 
lawful  acts  may  be  performed  in  such  a  manner,  so  carelessly, 
negligently,  and  with  so  little  regard  to  the  rights  of  others,  that 
he  who,  in  peiforming  them,  injures  another,  must  be  responsible 
for  the  damage.  Burroughs  y.  The  Housaionie  R.  R.  Co.,  2  Am. 
BaUroad  Gas.  35.  ** 

While  the  foregoing  authorities  have  an  important  bearing  upon 
the  principal  question  in  the  case,  they  do  not  in  our  judgment, 
support  the  positions  assumed  by  counsel  for  appellants. 

Addison  on  Torts,  242,  states  the  law  as  follows  :  **  Whenever  it 
is  practicable  to  adopt  precautions  that  will  render  damage  by  fire 
from  a  furnace  'next  to  impossible,'  a  failure  to  adopt  those  pre- 
cautions will  be  negligence.  Where  a  spark  of  fire  from  the  chim 
ney  of  a  locomotive  engine  on  a  railroad  fell  on  the  thatch  of  a 
cart-lodge,  and  set  it  on  fire,  and  the  fire  communicated  to  several 
other  farm  buildings,  and  totally  destroyed  them,  it  was  held  that 
the  very  occurrence  of  the  disaster  was,  prima  facisy  proof  of  neg- 
ligence on  the  part  of  the  company  and  their  servants  having  the 
management  of  their  engine,  rendering  it  incumbent  on  them  to 
show  that  every  possible  precaution  had  been  taken  to  prevent  the 
escape  of  sparks.'' 

The  following  authorities  are  referred  to  by  the  author :  Piggot 
V.  Eastern  Counties  R.  W.  Co.,  3  G.  B.  229 ;  Aldridge  v.  Great 
Western  Railway  Co.,  3  Man.  &  O.  515  ;  Fremantle  v.  London  and 
North  Western  Railway  Co.,  10  C.  B.  N.  S.  89 ;  31  Law  J.  0.  P. 
12 ;  2  P.  &  P.  337 ;  Vaughan  v.  Taff  Vale  Railway  Co,,  3  H.  & 
N.  743  ;  28  Law  J.  Bxch.  41 ;  29  id.  247  ;  5  H.  &  N.  679. 

In  FremaniU  v.  The  London  and  North  Western  Railway  Co., 
supra,  it  was  said  :  ''  It  must  therefore,  be  considered  what  would 
be  negligence  on  the  part  of  the  defendants,  for  the  consequences 
of  which  they  ought  to  be*  held  responsible.  That,  as  to  that,  the 
defendants,  in  the.  construction  of  their  engines,  were  bound,  not 
only  to  employ  all  due  care  and  all  due  skill  for  the  prevention  oi 
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mischief  oooarring  to  the  property  of  others,  by  the  emiflBion  of 
sparks^  or  any  other  causes,  but  they  were  bound  to  avail  them- 
selves  of  aQ  the  discoTeries  which  scienoe  had  put  in  their  reach 
for  that  purpose,  provided  that  they  were  such  as,  under  the  cir- 
cumstances, it  was  reasonable  to  require  them  to  adopt/' 

In  Vaughan  v.  Taff  Vale  Railway  Co.,  iupra,  it  was  held  by  the 
exchequer  chamber,  that  a  railway  company  is  not  responsible  for 
an  accidental  fire  caused  by  a  spark  falling  from  one  of  their  engines 
upon  premises  adjoining  tiie  railway,  if  they  have  taken  every  pr^ 
caution  that  science  can  suggest  to  prevent  injury. 

It  was  held,  in  The  lUinoia  OerUral  R.  R.  Co.  v.  McOhOandy  4S 
DL  355,  that  a  railroad  company,  by  failing  to  provide  the  most 
approved  appliances  for  arresting  sparks  from  their  engines,  becomes 
liable  for  aQ  casualties  occasioned  thereby. 

In  I^  V.  The  Buffaio,  etc  R.  R.  Co.,  22  N.  Y.  209,  it  was  said : 
''The  train  was  running  at  the  usual  rate  of  speed,  in  the  open 
country,  and  it  was  shown  that  the  engine  was  of  the  most  approved 
construction ;  the  spark-arresters  of  the  best  pattern ;  and  that  a 
suitable  police  had  been  provided  upon  the  road  for  the  purpose  of 
following  trains  and  looking  after  fires.''  These  circumstances  were 
held  sufficient  to  discharge  the  defendants  from  liability  for  the 
damages  which  were  supposed  to  have  been  occasioned  by  flying 
Bi)arks  from  the  engine. 

In  Kelsm/  v.  Barney y  12  N.  Y.  425,  Johkson,  J.,  in  speaking  of 
the  degree  of  care  required,  says,  in  his  opinion,  that  under  some 
circumstances,  a  very  high  degree  of  vigilance  is  demanded,  even 
under  the  requirements  of  ordinary  care.  ''Where,"  he  says, 
^'the  consequence  of  negligence  will  probably  be  serious  injury  to 
others,  and  where  the  means  of  avoiding  the  infliction  of  injury 
upon  others  are  completely  within  the  party's  power,  ordinary  care 
requires  almost  the  utmost  degree  of  human  vigilance  and  fore- 
sight" 

In  Johnson  v.  The  Hudson  River  R.  R.  Co.,  20  N.  Y.  66,  the  court 
held,  that  '^  they  were  bound  to  exercise  the  utmost  care  and  dili- 
gence ;  and  for  the  purpose  of  avoiding  accidents,  endangering 
property  and  life,  were  bound  to  use  all  the  means  and  measures  of 
precaution  that  the  highest  prudence  could  suggest,  and  which  it 
was  in  their  power  to  employ." 

In  Hegeman  v.  The  Western  Railroad  Corporation^  18  N.  Y.  9,  the 
company  was  held  liable  for  injury  resulting  from  the  breaking  of 
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Uie  ttde  of  the  car.  On  the  part  of  the  defendant,  it  was  proved 
that  the  track  of  the  railroad  was  in  good  order,  and  that  the  train 
was  manned  by  a  competent  and  skillfal  conductor,  engineer,  and 
brakemen;  that  at  the  time  of  the  accident,  the  train  was  going  at 
the  rate  of  from  tweniy-five  to  thirty  miles  per  hour,  being  the  ordi- 
nary speed  of  passenger  trains ;  and  when  the  accident  occurred, 
the  employees  of  the  defendant  were  at  their  appropriate  places, 
and  the  train  was  stopped  as  soon  as  possible  after  the  axle  broke. 
The  conductor,  who  was  in  charge  of  the  train  at  the  time,  testified 
that  the  car  which  broke  had  been  run  upon  the  road  about  sixteen 
months;  that  it  was  new  when  it  came  into  the  train;  that  it  was 
built  at  Springfield,  by  The  Springfield  Oar  and  Engine  Oompany; 
that  it  was  an  excellent  car,  and  was  used  only  during  the  summer 
months,  as  they  did  not  wish  to  deface  it  by  putting  stoves  in  it. 

It  was  very  earnestly  insisted  by  learned  counsel  in  the  Oourt  of 
Appeals,  that  under  the  circumstances  stated  the  company  was  not 
liable;  but  the  judgment  of  the  court  below  was  affirmed.  The 
court  say:  ^*  It  was  said  that  carriers  of  passengers  are  not  insurers. 
This  is  true.  That  they  were  not  required  to  become  smelters  of 
iron,  or  manufacturers  of  cars,  in  the  prosecution  of  their  business. 
This  also  must  be  conceded.  What  the  law  does  require  is,  that 
they  shall  furnish  a  sufficient  car  to  secure  the  safety  of  their  paa* 
sengers,  by  the  exercise  of  the  '  utmost  care  and  skill  in  its  prepara- 
tion.' They  may  construct  it  themselves,  or  avail  themselves  of  the 
services  of  others;  but  in  either  case,  they  engage  that  all  that 
well-directed  skill  can  do  has  been  done  for  the  accomplishment  of 
this  object.  A  good  reputation  on  the  part  of  the  builder  is  very 
well  in  itself,  but  ought  not  to  be  accepted  by  the  public,  or  the 
law,  as  a  substitute  for  a  good  vehicle.  What  is  demanded,  and 
what  is  undertaken  by  the  corporation,  is  not  merely  that  the  man- 
ufacturer had  the  requisite  capacity,  but  that  it  was  skillfully  exer- 
cised in  this  particular  instance.  If  to  this  extent  they  are  not 
responsible,  there  is  no  security  for  individuals  or  the  public." 

The  case  of  The  Terre  Haute,  etc,  JR.  R.  Co,  v.  McKinlat/,  33  Ind. 
274,  was  an  action  by  the  appellee  against  the  appellant,  to  recover 
damages  for  overflowing  his  lands,  which  was  alleged  to  have  been 
caused  by  an  insufficient  and  defective  culvert  upon  the  lands  of 
the  plaintiff. 

The  defense  of  the  company  was  placed  upon  the  ground  that 
the  new  culvert  was  necessary  to  the  safety  of  passengers  and  prop- 
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ertj  puring  oyer  the  road^  and  that  it  was  built  with  care,  skill,  and 
pradenoe.  The  ooart  below  refaeed  to  so  charge  the  jury.  This 
court,  for  that  error,  reversed  the  judgment  The  court  say: ''  The 
jury  ought  to  have  been  plainly  charged,  so  far  as  the  injury  from 
OTerflowing  the  lands  of  the  plaintiff  by  the  constmction  of  the  em- 
bankment and  abutment  was  concerned,  that  if  they  found,  from 
the  eyidence,  that  the  embankments  and  abutments  were  necessary 
to  the  safety  of  passengers  and  property  passing  over  said  road,  and 
that  it  was  built,  oonstructed,  and  erected,  with  care,  skill,  and 
prudence,  not  only  as  to  the  safety  of  persons  and  property  passing 
oyer  the  road,  but  also  for  the  protection  and  safety  of  the  property 
holder,  then  the  finding  on  that  issue  should  be  for  the  defend- 
ant" 

In  the  above  case,  the  main  point  of  controversy  was,  whether 
the  aperture  was  large  enough  to  carry  off  the  water.  Upon  that 
point  a  number  of  scientific  witnesses  were  examined,  who  differed 
widely  in  their  views.  There  was  also  much  evidence  as  to  the 
skill  and  experience  of  the  workmen  who  put  up  the  work.  In  our 
opinion,  this  court  placed  its  decision  upon  reasonable  and  solid 
ground,  and  that  was,  that  if  the  new  structure  was  necessary  for 
the  safety  of  passengers  and  property  passing  over  the  road,  and 
if  the  same  was  built  with  care,  skill,  and  prudence,  and  with  a  due 
regard  to  the  protection  and  safety  of  the  property  holder,  tlie 
company  was  not  liable,  and  that  these  questions  should  have  been 
submitted  to  the  jury. 

In  our  opinion,  it  would  be  a  very  umsafe  and  dangerous  rule  to 
hold  that  a  builder  might  adopt  any  well-supported  theory  as  to  the 
proper  and  best  plan  and  mode  of  constructing  large  and  difficiilt 
structures,  and  that  if  he  employed  workmen  of  skill  and  experi- 
ence, he  could  not  be  charged  with  carelessness  or  negligence,  if 
such  plan  should  prove  defective  and  such  work  should  be  unskill- 
fully  performed. 

We  know,  from  experience  and  observation,  that  men  of  skill  and 
experience  entertain  radically  different  views  upon  questions  of  sci- 
ence and  skill,  and  support  their  confiicting  theories  with  ingenuity 
and  plausibility,  even  after  experience  and  observation  have  demon- 
strated their  fdsity  and  fallacy;  and  in  like  manner  we  know  that 
some  workmen  of  undisputed  reputation  for  experience  and  skili 
perform  their  work  in  a  careless  and  unskillful  manner. 

The  appellants^  brewery  was  built  in  a  populous  part  of  a  largp 
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and  rapidly  inoreaflmg  dtj.  The  property  of  the  appellees,  which 
waa  destroyed  by  the  fire,  was  there  at  the  time  the  brewery  was 
oonstmcted.  This  imposed  upon  the  appellants  the  necessity  of 
exercising  a  higher  degree  of  care  and  diligence  in  the  construction 
and  management  of  their  brewery  than  if  it  had  been  located  in 
iihe  oountry,  or  in  a  part  of  the  citj  where  there  were  no  houses  in 
its  immediate  Tidnity.  A  mere  di£Ference  of  opinion  among  men 
of  sdence  and  experience  as  to  the  best  plan  to  construct  the  chim- 
ney»  furnace,  and  flues,  did  not  justify  the  selection  of  any  well- 
supported  theory  without  further  inquiry,  for  they  were  bound  to 
use  aQ  due  care  and  vigilance  to  ascertain  which  theory  was  correct 
and  which  was  incorrect;  and,  for  that  purpose,  they  were  bound 
to  avail  themselves  of  all  the  discoveries  which  science  and  experi- 
ence had  put  within  their  reach*  While  the  law  does  not  require 
absolute  scientific  perfection  in  the  construction  of  such  works,  it 
does  require  the  exercise  of  a  high  degree  of  care  and  skill  to  ascer- 
tain, as  near  as  may  be,  the  best  plan  for  the  structures ;  and  it 
requires,  not  only  that  skillful  and  experienced  workmen  shall  be 
employed  in  their  construction,  but  that  due  skill  was  exercised  in 
the  particular  instance. 

We  are  aware  that  a  higher  degree  of  care  and  diligence  it 
required  on  the  part  of  common  carriers  toward  passengers  than  in 
ordinary  cases,  and  some  of  the  above  cases  may  have  laid  down  a 
rule  of  strictness  that  would  not  be  applicable  to  the  case  under 
consideration.  In  the  present  case,  the  defendants  were  required, 
in  the  adoption  of  the  plan  and  in  the  construction  of  their  chim* 
ney,  fines,  and  furnaces,  to  exercise  ordinary  care,  prudence,  and 
foresight;  that  is,  such  a  degree  of  care  and  attention  as  experience 
has  found  reasonable  and  necessary  to  prevent  injury  to  others  in 
like  cases. 

This  is  what  is  understood  by  the  terms,  ^'ordinary  care  and  dili- 
gence." 

The  liability  of  the  defendants  in  this  action  was  placed  upon  this 
ground.  The  court  below  instructed  the  jury  that,  ^'  the  law  does 
not  demand  absolute  scientific  perfection  in  the  construction  of  such 
works,  but  only  that  ordinary  degree  of  skill  in  such  construction 
which  mechanics,  versed  in  works  of  the  kind,  ordinarily  used." 

It  is  also  maintained  by  counsel  for  appellants  that  the  appellooe 
ought  not  to  recover  in  this  action,  from  the  circumstance  that  no 
•vch  action  as  the  present  has  ever  been  sustained  in  any  of  the 
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ooorta  of  ihie  country^  and  in  support  of  snch  position^  quote  the 
following  language  from  the  opinion  of  the  court  in  the  case  of 
Byan  t.  The  Nino  York  Central  R.  R.  Co.,  eupra.  ^'  That  the  de- 
fendant is  not  liable  in  this  action  may  also  be  strongly  argued,  from 
the  ciroumstance  that  no  such  action  as  the  present  has  ever  been 
sustained  in  any  of  the  courts  of  this  country,  although  the  occa- 
sion for  it  has  been  frequent  and  pressing.  Particular  instances 
are  familiar  to  all,  where  such  claims  might  haye  been  made  with 
propriety.  The  instance  of  the  Harpers,  occurring  a  few  years 
since,  is  a  striking  one.  23  N.  Y.  441.  Their  large  printing 
establishment,  in  the  city  of  New  York,  was  destroyed  by  the  gross 
carelessness  of  a  workman,  in  throwing  a  lighted  match  into  a  vat 
of  camphene.  The  fire  extended,  and  other  buildings  and  much 
other  property  was  destroyed.  The  Harpers  were  gentlemen  of 
wealth,  and  able  to  respond  in  damages  to  the  extent  of  their  lia- 
bility. Yet  we  have  no  report  in  the  books,  and  no  tradition,  of 
any  action  brought  against  them  to  recoyer  such  damages." 

The  above  quoted  language  is  not  applicable  to  the  present  case, 
for  the  reason  that  the  fire,  which  came  out  of  the  defendants' 
chimney,  dropped  upon  the  property  of  the  plaintiffs  and  set  it  on 
fire,  while  in  that  case  the  wood-shed  of  the  company  was  set  on 
fire  by  sparks  from  the  engine,  and  the  plaintiff's  house,  situated 
at  a  distance  of  one  hundred  and  thirty  feet,  took  fire  from  the 
heat  and  sparks  and  was  consumed.  The  ruling  of  the  court  in 
that  case  was  placed  upon  the  ground  that  the  damages  sustained 
by  the  plaintiff  were  too  remote.  Hukt,  J.,  speaking  for  the  court, 
says:  ''My  opinion,  therefore,  is,  that  this  action  can  not  be  sus- 
tained, for  the  reason  that  the  damages  incurred  are  not  the  imme- 
diate but  the  remote  result  of  the  negligence  of  the  defendants. 
The  immediate  result  was  the  destruction  of  their  own  wood  and 
sheds;  beyond  that,  it  was  remote."  In  further  proof  of  the  fact 
that  the  language  quoted  does  not  apply  to  the  present  case,  we 
again  quote  from  the  above  case  the  following  language:  ''  So  if 
an  engineer  upon  a  steamboat  or  locomotive,  in  passing  the  house 
of  A.,  so  carelessly  manages  its  machinery  that  the  coals  and  sparks 
from  its  fires  fall  upon  and  consume  the  house  of  A.,  the  railroad 
oompany'or  the  steamboat  proprietors  are  liable  to  pay  the  value  of 
the  property  thus  destroyed." 

But  conceding  that  the  above  language  applies  to  the  present 
case,  the  question  arises  as  to  the  meaning  to  be  attached  to  the 
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expressioiiy  '^Nofiuch  action  as  the  present  las  ever  been  sustained 
in  any  <rf  the  coarts  of  this  conntry/'  If  by  the  phrase,  ''no  such 
action,'^  is  meant  no  action  fonnded  upon,  and  governed  by,  any  of 
fho  known  and  well-settled  principles  of  the  law,  then  the  objection 
18  entitled  to  great  weight  and  consideration,  for  the  conrts  of  this 
conntry  do  not  possess  the  power  to  make  law,  but  theii  functions 
are  confined  to  the  exposition  of  the  law  as  it  is,  and  its  application 
to  the  facts  of  each  new  case,  as  it  shall  arise  in  the  administration 
of  justice.  The  law  consists  of  rule,  of  reason,  of  legal  principles, 
and  not  of  mere  points  as  presented  in  particular  cases.  If,  how- 
eyer,  by  the  words,  ''no  such  action,'^  is  meant  that  no  action  is 
based  upon  the  same  identical  state  of  facts,  then  the  question  ceases 
to  be  one  of  difficulty  or  importance. 

The  wide  and  marked  difference  between  the  general  principles 
of  the  law,  and  the  points  as  presented  in  particular  cases,  is  stated 
with  great  accuracy,  clearness,  and  force,  by  Mr.  Chief  Justice  Shaw, 
in  Norway  Plains  Co.  v.  Boston  and  Maine  Hailroad,  1  Gray  263, 
where  he  says:  "It  is  one  of  the  great  merits  and  advantages  of  the 
common  law,  that,  instead  of  a  series  of  detailed  practical  mien, 
established  by  positive  provisions,  and  adapted  to  the  precise  cir- 
cumstances of  particular  cases,  which  would  become  obsolete  and 
fail,  when  the  practice  and  course  of  business,  to  which  they  apply, 
should  cease  or  change,  the  common  law  consists  of  a  few  broad 
and  comprehensive  principles,  founded  on  reason,  natural  justice, 
and  enlightened  public  policy,  modified  and  adapted  to  the  circum- 
stances of  all  the  particular  cases  which  fall  within  it.  These  gen- 
eral principles  of  equity  and  policy  are  rendered  precise,  specific, 
and  adapted  to  practical  use,  by  usage,  which  is  the  proof  of  their 
general  fitness  and  common  convenience,  but  still  more  by  judicial 
exposition;  so  that,  when  in  a  course  of  judicial  proceeding,  by  tri- 
bunals of  the  highest  authority,  the  general  rule  has  been  modified, 
limited  and  applied,  according  to  particular  cases,  such  judicial  ex- 
position, when  well  settled  and  acquiesced  in,  becomes  itself  a  prece- 
dent, and  forms  a  rule  of  law  for  future  cases,  under  like  circumstan- 
ces. ♦  ♦  •  The  consequence  of  this  state  of  the  law  is,  that  when  a 
new  practice  or  new  course  of  business  arises,  the  rights  and  duties 
of  parties  are  not  without  a  law  to  govern  them;  the  general  con- 
siderations of  reason,  justice  and  policy,  which  underlie  the  partic- 
ular rules  of  the  common-law,  will  still  apply,  modified  and 
adapted,  by  the  same  considerations,  to  the  new  circumstances.  If 
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these  are  such  as  gire  rise  to  controyersy  and  litigation,  they  soon, 
like  preyious  cases,  come  to  be  settled  by  judicial  exposition,  and 
the  principles  thus  settled  soon  come  to  have  the  effect  of  precise 
and  practical  rules.  Therefore"  (applying  these  obsenrations  to 
the  case  before  the  court),  ''although  steamboats  and  railroads  are 
but  of  yesterday,  yet  the  principles  which  goyem  the  rights  and 
duties  of  carriers  of  passengers,  and  also  those  which  regulate  the 
rights  and  duties  of  carriers  of  goods,  and  of  the  owners  of  goods 
carried,  haye  a  deep  and  established  foundation  in  the  common- 
law,  subject  only  to  such  modifications  as  new  circumstances  may 
render  necessary  and  mutually  beneficial." 

We  proceed  to  inquire  whether  the  facts  and  circumstances  of 
the  case  before  the  court  bring  it  within  any  of  the  well-settled 
principles  of  the  common-law;  and  in  determining  such  question 
we  will  be  ^ded  by  elementary  principles  and  judicial  expositions. 

There  is  an  elementary  and  fundamental  principle  of  law,  which 
is  based  upon,  and  is  coeyal  with,  the  right  to  own  and  control 
property,  that  a  man  must  so  use  his  own  rights  and  property  as  to 
do  no  injury  to  those  of  his  neighbor;  for  in  all  ciyil  acts  the  law 
does  not  so  much  regard  the  interest  of  the  actor  as  the  loss  and 
damage  of  the  party  suffering.     Saund.  on  Negligence,  61. 

The  aboye  is  one  of  the  broad  and  comprehensiye  principles  of 
the  law  spoken  of  by  Shaw,  G.  J.,  supra,  and  there  haye  been  in 
England  and  in  this  country  many  judicial  expositions  of  such 
principle,  making  an  application  thereof  to  the  &cts  and  circum- 
stances of  particular  cases,  thus  establishing  precedents  which 
become  a  rule  of  law  for  future  cases. 

It  has  accordingly  been  held,  that  eyery  person  who  occupies 
land,  who  aUows  wells  or  mining  shafts  to  remain  on  his  land 
unguarded  and  unprotected,  is  responsible  in  damages  to  all  per- 
sons who  sustain  injury  from  falling  into  them,  proyided  they  were 
lawfully  trayersing  the  land  on  which  the  shaft  or  well  existed,  and 
fell  into  it  without  any  negligence  or  misconduct  on  their  part 
but  if,  howeyer,  they  were  at  the  time  trespassers  on  the  land,  the; 
would  not  be  entitled  to  maintain  the  action.  Hardcastle  y.  Th 
South  Yorkshire  R.  W.  Co,,  4  H.  &  N.  67;  28  L.  J.  Exch.  137; 
Blyth  y.  Topharny  4  Cro.  Jac  158;  Edunsett  y.  Smffth,  7  C.  B.  N. 
S.  731;  29  L.  J.  0.  P.  203;  Gautrei  y.  Bgmion,  86  id.  191;  Ccrij 
y.  Hilly  4  0.  B.  N.  S.  666;  27  L.  J.  0.  P.  818;  QaOagher  y. 
Humphrey y  6  Law  Times,  684;  Oroueott  y.  Williams,  4  Best  &  S.  149 
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)3  L.  J.  Q.  B.  237;  Howland  t.  ViftcMt,  10  Meta  371;  Bush  r. 
Brainard,  1  Cow.  78. 

IxL  Leer.  Riley,  18  G.  B.  N.  S.  722;  34  L.  J.  G.  P.  212;  it 
appeared  that  through  the  defect  of  a  gate,  which  the  defendant 
was  bound  to  repair,  his  horse  got  out  of  his  farm  into  an  occupa- 
tion-road, and  strayed  into  the  plaintifl's  field,  where  it  kicked  the 
plaintifPs  horse,  and  it  was  held  that  the  defendant  was  liable  for 
the  trespass  by  his  horse,  and  that  it  was  not  necessary,  for  the 
maintenance  of  the  action,  t^  proye  that  the  defendant's  horse  was 
Yicious.  and  that  the  defendmt  was  aware  of  it;  also,  that  the 
damage  the  plaintiS  had  sustained  by  the  injury  to  his  horse  was 
not  too  remote,  but  was  sufficiently  the  consequence  of  the  defend- 
ant's neglect  to  be  recoverable. 

Oale  on  Easements,  335,  in  speaking  of  the  support  of  land, 
says:  ''If  every  proprietor  of  land  was  at  liberty  to  dig  and  mine 
at  pleasure  on  his  own  soil,  without  considering  what  effect  such 
excavations  must  produce  upon  the  land  of  his  neighbors,  it  is 
obvious  that  the  withdrawal  of  the  natural  support  would,  in  many 
oases,  cause  the  falling  in  of  the  land  adjoining.  *  *  *  The 
negation  of  this  principle  would  be  incompatible  with  the  very 
security  for  property,  as  it  is  obvious  that  if  the  neighboring  own- 
ers might  excavate  their  soil  on  every  side  up  to  the  boundary  line 
to  an  indefinite  depth,  land  thus  deprived  of  support  on  all  sides 
could  not  stand  by  its  own  coherence  alone." 

It  has  been  held,  that  if  the  owner  of  a  house  which  is  being 
pulled  down,  conducts  the  work  in  so  irregular,  negligent,  and 
improper  a  manner  that  injury  is  produced  thereby  to  the  adjoin- 
ing house,  he  will  be  liable  to  make  compensation  in  damages  for 
the  consequences  of  his  want  of  caution.  Walters  v.  Pfetl,  Moody 
&  M.  362 ;  Dodd  v.  Holme,  1  Ad.  &  E.  493. 

It  has  been  held  in  piany  cases,  that  a  person  engaged  in  building 
is  responsible  for  injuries  caused  by  defective  scaffolding,  where  due 
care  has  not  been  used.    Hay  on  Accidents  and  Negligence,  121, 

It  has  been  repeatedly  held  that  the  owners  of  coal  pits,  blast 
furnaces,  rolling  mills,  and  manufactures  generally,  are  liable  for 
injuries  caused  by  defective  machinery,  where  proper  care  has  not 
been  used.    Hay  on  Accidents  and  Negligence,  130,  et  seq. 

It  was  held  in  Hewey  v.  Nourse,  54  Me.  256,  that  "every  per- 
loa  has  a  right  to  kindle  a  fire  on  his  own  land  for  the  purposes  of 
husbandry,  if  he  does  it  at  a  proper  time,  and  in  a  suitable  man- 
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ner,  and  luses  reftsonable  care  and  diligenee  to  prerent  its  spreading 
and  doing  injury  to  the  property  of  others.  The  time  may  be  suit- 
able and  the  manner  prudent,  and  yet  if  he  is  guiliy  of  negligence 
:n  taking  care  of  it,  and  it  spreads  and  injures  the  property  of 
another,  in  consequence  of  such  negligence,  he  is  liable  in  damages 
for  the  injury  done.  The  gist  of  the  action  is  negligence,  and  if 
that  exists  in  either  of  these  particulars,  and  injury  is  done  in  con- 
sequence thereof,  the  liability  attaches ;  and  it  is  immaterial  whether 
the  proof  establishes  gross  negligence,  or  only  a  want  of  ordinary 
care,  on  the  part  of  the  defendant." 

To  the  same  effect  are  the  cases  of  Bachelder  y.  ffeagan,  18  Me. 
8* ;  Bernard  y.  Poor,  21  Pick.  378 ;  Tourtellot  y.  Rosebrook,  11 
Mete.  460. 

In  Tedll  y.  Barton,  40  Barb.  137,  the  defendants  were  engaged, 
under  a  contract  with  the  Btate  authorities,  in  remoying  a  sunken 
boat  from  the  channel  of  the  canal,  by  means  of  a  steam  dredging 
machine,  in  the  vicinity  of  the  plaintiff's  buildings,  using  wood  for 
fuel,  without  any  spark-catcher  or  screen  upon  their  smoke-stack. 
A  high  wind  blowing  the  sparks  and  cinders  to  and  oyer  the  farm 
buildings,  the  defendants  were  notified  by  the  plaintiff's  agent  or 
servant  of  the  danger  to  such  buildings  ;  notwithstanding  which, 
the  defendants  continued  to^  use  their  dredge,  keeping  up  the  fire 
thereon  without  putting  on  a  spark-catcher,  or  using  any  extra  pre- 
caution to  prevent  injury  from  fire.  The  buildings  of  the  plaintiff 
being  consumed  by  fire  communicated  to  a  pile  of  straw  by  sparks, 
it  was  held  that  the  defendants  were  guilty  of  carelessness  and 
negligence,  and^  were  liable  for  the  damages  occasioned  by  the 
fire. 

The  case  of  The  Steamboat  New  World  v.  King,  16  How.  (U.  S.) 
469,  was  an  action  for  damages  occasioned  by  the  explosion  of  a 
boiler,  alleged  to  have  been  caused  by  the  want  of  care  and  skill  on 
the  part  of  the  persons  in  charge  of  the  vessel.  The  court  say : 
"  That  the  proper  management  of  the  boilers  and  machinery  of  a 
steamboat  requires  skill,  must  be  admitted.  Indeed,  by  the  act  of 
isongresfl  of  August  30,  1852,  great  and  unusual  precautions  are 
taken  to  exclude  from  this  employment  all  persons  who  do  not  pos- 
sess it.  That  an  omission  to  exercise  this  skill  vigilantly  and  faith* 
fully  endangers,  to  a  frightful  extent,  the  lives  and  limbs  of  great 
numbers  of  human  beings,  the  awful  destruction  of  life  in  out 
country  by  explosions  of  steam  boilers  but  too  painfully  proye& 
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We  do  not  hesitate^  theiefore,  to  declare  th«t  uegligma^  in  the 
or  managent  of  such  boilers,  for  whidi  skill  is  neoassary,  th*  prohft- 
ble  coiiseqiienoe  of  which  negligence  is  injury  and  lew  oi  the  most 
disastrous  kind,  is  to  be  deemed  cnlpable  n^ligence,  renderings  the 
owners  and  the  boat  liable  for  damages,  even  in  case  of  gratoitoHB 
carriage  of  a  passenger.  Indeed,  as  to  explosion  of  boilers  and 
fines,  or  other  dangerons  escape  of  steam  on  board  steamboats,  oon- 
gress  has,  in  clear  terms,  excluded  all  such  cases  from  the  opam- 
tion  of  a  rule  requiring  gross  negligence  to  be  proved  to  lay  the 
foundation  of  an  action  for  damages  to  person  or  property.'' 

It  has  been  held  frequently  that  the  owners  of  steamboats  aae 
liable  for  the  destruction  of  property  b^  fire  caused  by  sparks  from 
their  smoke-stacks,  where  due  care  has  not  been  used. 

It  has  been  so  repeatedly  decided  in  England  and  in  this  country, 
that  railroad  companies  are  responsible  for  the  destruction  of  prop- 
erty by  fire  caused  by  sparks  or  coals  of  fire  from  their  anginas, 
where  all  reasonable  precautions  hare  not  been  used  to  {neyent  mail 
injury,  that  we  would  not  be  justified  in  attempting  to  cite  aaihori- 
ties  in  support  therecf.  The  citation  of  such  cases  would,  cover 
several  pages. 

The  principles  of  law  enumerated  in  the  foregoing  analogous 
eases  apply  with  equal  force  and  directness  to  the  pcosent  case,  and 
fix  and  determine  the  liability  of  the  appellants.  We  are,  there- 
fore, of  the  opinion  that  the  appellants  are  liable  in  dameges  to  the 
extent  of  the  injury  sustained  by  the  appellees,  if  it  was  proved 
upon  the  trial,  either  that  ordinary  care  and  diligeisce  were  not 
employed  in  the  construction  of  their  chimney,  fumacea^  and  fines, 
or  that  they  were  guilty  of  negligence  in.  the  management  thereof. 

Appellants'  counsel  contend  that  tliere  is  no  evidence  of  the  use 
of  any  dangerous  or  improper  f ueL  Counsel  for  appellees  admit 
that  there  was  no  witness  who  testified  to  the  particular  kind  of 
fuel  used  in  the  furnace  on  the  morning  in  questiQii,  but  they 
maintain  that  there  was  evidence  from  which  the  jury  had  the 
right  to  conclude  that  dangerous  and  improper  fuel  had  been  used; 
they  contend  that  it  was  abundantly  proved  that  smoke,  sparks, 
and  fiame  were  seen  coming  from  the  chimney  top;  that  such  evi- 
dence, when  considered  in  the  light  of  the  testimony  of  the  experti^ 
oonclnsively  demonstrated  either  that  improper  fuel  had  hoen.  used^ 
or  that  the  chimney  and  fines  had  been  unskillfully  built,  for  ^e 
reason  that  all  the  scientific  witnesses  testified  and  agreed  that  a 
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well-congtructed  chimney,  in  which  safe  fnel  only  was  used,  would 
not  send  oat  sparks  and  fire  from  the  top. 

While  positiye  a£SrmatiTe  testimony  as  to  the  kind  of  fuel  used 
wonld  haye  been  more  satisfactory  and  conyinoing,  the  jury  may 
haye  found,  from  the  effects  produced,  that  dangerous  and  inflam* 
mable  fuel  was  used. 

Upon  the  ground,  namely,  the  negligent  and  improper  oonstruo- 
tion  of  the  furnace  and  chimney,  appellants'  counsel  concede  that 
there  was  eyidence  upon  which  the  yerdict  might  rest,  but  thej 
claim  that  the  weight  of  the  eyidence  is  the  other  way.  They 
attempt  to  take  this  case  out  of  the  rule  of  this  court  against  deter- 
mining questions  of  the  weight  of  eyidence,  by  the  suggestion  that 
the  question  is  ''dependent  for  its  solution  upon  philosophical 
principles  and  mechanical  skill  and  judgment''  This  may  be  true 
to  an  extent,  but  these  principles  and  that  skill  and  judgment  are 
the  subject  of  eyidence,  and  this  court  is  as  much  bound  to  respect 
the  conclusions  of  a  jury  in  this  class  of  cases  as  in  any  other. 

The  question  of  negligence  is  one  of  mingled  law  and  fact,  to  be 
decided  as  a  question  of  law  by  the  court  when  the  facts  are  undis- 
puted or  conclusiyely  preyed,  but  not  to  be  withdrawn  from  the 
jury  when  the  facts  are  disputed  and  the  eyidence  is  conflicting. 

Fidd  y.  New  York  Central  Railroad,  32  N.  Y.  339;  Fremanih  i. 
London,  etc.,  R.  W.  Co.,  supra;  Oreenleaf  y.  The  Itttnois,  etc.,  R. 
R.  Co.,  29  Iowa,  14;  Jenkins  y.  Little  Miami  R.  R.  Co.,  2  Disney, 
49;  Eagan  y.  Fitchburg  R.  R.  Co.,  101  Mass.  315;  MaJoy  y.  Tlu 
New  York  Central  R.  R.  Co.,  58  Barb.  182;  BMon  y.  Baxter,  % 
Sweeny  (N.  Y.)  339;  The  Pennsylvania  Canal  Co.,  y.  Bently,  66 
Penn.  St.  30. 

The  opinion  of  the  court,  in  the  case  of  Field  y.  New  York  Cen- 
tral Railroad,  supra,  is  so  much  in  point,  that  we  haye  concluded 
to  make  an  extended  quotation  therefrom.  The  court  say:  ''But 
the  defendants  now  insist  that,  although  they  may  haye  caused  the 
injury,  the  nonsuit  should  haye  been  granted  for  tke  reason  that  no 
cause  of  negligence  on  their  part  was  made  out.  If  I  understand 
their  position  correctly,  it  is,  that  in  this  class  of  cases  it  is  incum- 
bent upon  the  party  injured,  if  he  would  make  2k  prima  facie  case^ 
to  show  afSrmatiyely  that  there  was  something  improper  in  the 
construction  of  the  defendant's  engines,  or  that  they  were  not  in 
order,  or  were  insufficiently  or  improperly  managed.  This  is  not 
the  rule     Undoubtedly,  the  burden  of  preying  that  the  injurj 
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complained  of  was  caused  by  the  defendant's  negligence  was  upon 
the  plaintifL  To  show  negligence,  howeyer,  it  was  not  necessary 
that  ho  should  have  proved  afl&rmatlTcly  that  there  was  something 
unsuitable  or  improper  in  the  construction,  or  condition,  or  manage- 
ment of  the  engine  that  scattered  the  fire  communicated  to  his 
premises.  It  often  occurs,  as  in  this  case,  that  the  same  evidence 
which  proves  the  injury  shows  such  attending  circumstances  as  to 
raise  a  presumption  of  the  offending  party's  negligence,  so  as  to 
cast  on  him  the  burden  of  disproving  it  Then  the  injury  was 
caused  by  dropping  from  the  defendant's  engines  coals  of  fire. 
The  fact  that  the  sparks  or  coals  were  scattered  at  all  upon  their 
roadway,  in  such  quantities  as  to  endanger  property  on  abutting 
premises,  raised  an  inference  of  some  weight  that  the  engines  were 
improperly  constructed  or  managed.  But  this  was  not  all.  It  was 
conceded  and  proved  that  if  the  engine  is  properly  constructed,  and 
in  order,  no  fire  of  any  amount  will  escape  to  be  distributed  along 
the  track.  It  was  shown  that  four  or  five  of  the  defendants' 
engines  that  passed  the  plaintiff's  farm,  were  defective  in  appar- 
atus to  avoid  scattering  of  fire,  and  although  the  others  were  fitted 
with  the  necessary  improvements  to  retain  it,  and  in  this  respect 
there  was  no  want  of  care  on  the  part  of  the  company,  yet  that 
constant  oversight  was  required,  and  if  they  scattered  fire  it  was 
because  they  were  out  of  order.  It  was  legitimately  to  be  inferred 
from  these  facts  that  the  scattering  of  coals  of  fire  from  the  defend- 
ants' engines  which  were  found  upon  their  track,  and  which  pro- 
duced the  injury,  was  the  result  either  of  defectiveness  in  the 
machinery  or  neglect  in  repairing  it  There  was  enough,  there- 
fore, in  the  evidence  to  justify  a  submission  of  the  question  to  the 
jury,  whether  the  injury  complained  of  was  caused  by  the  negli- 
gent conduct  of  the  defendants." 

In  the  summing  up  of  the  judge  to  the  jury  in  the  case  of  Fre^ 
mantle  v.  London,  etc.,  Railway  Co.,  10  0.  B.  89,  he  said:  ''The 
question  is,  whether,  notwithstanding  the  evidence  of  impossibility 
which  has  been  adduced  by  all  that  numerous  company  of  witnesses, 
do  you  nevertheless  think  that  the  plaintiffs  have  established  the 
fact  that  the  fire  could  not  be  accounted  for  upon  any  other  suppo- 
sition than  that  it  must  have  come  from  the  engine.  If  you  do, 
then  I  must  repeat  that  all  this  evidence  that  is  so  powerful  on  th< 
first  question  is  cogent  against  the  defendants  upon  the  second, 
because  it  then  goes  to  show  that  the  fire  was  occasioned  by  an 
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engine  which  was  bo  perfect  in  its  quality  that  nothing  could  ha^e 
caused  the  emission  of  sparks  except  negligence,  either  in  the  con- 
dition of  the  engine  or  in  the  way  in  which  it  was  worked  by  the 
driver ;  and  therefore  the  eyidence  then  becomes  cogent  the  other 
way/* 

May  it  not  be  said  in  the  case  at  bar,  with  equal  force,  that  when 
the  jury  once  adopted  the  conclusion,  from  the  eyidence,  that 
sparks  from  defendants*  chimney  did  fire  plaintifls*  house,  the  eyi- 
dence that  this  was  a  well-constructed  chimney  became  cogent 
against  defendants  upon  the  question  of  a  negligent  use.  The  first 
fact  being  proved,  the  more  perfectly  the  structure  of  the  work  is 
justified  the  more  clearly  its  misuse  is  shown. 

There  was  much  evidence  on  both  sides  on  the  question  of  the 
skillful  and  careful  construction  of  the  chimney,  the  furnace  and 
flues.  The  evidence  was  conflicting,  and,  therefore,  the  question  of 
tact  was  properly  submitted  to  the  jury.  The  jury  was  correctly 
instructed  as  to  tiie  law  applicable  to  the  case.  In  such  a  case,  we 
cannot  disturb  the  verdict.  To  do  so  would  be  to  usurp  the 
functions  of  the  jury. 

It  is  also  claimed  that  the  court  erred  in  the  admission  of  tes- 
timony to  prove  that  smoke,  sparks  and  flame  had  been  seen  com- 
ing out  of  the  top  of  the  chimney  at  other  times  than  on  the 
occasion  of  the  injury  complained  of,  and,  in  instructing  the  jury, 
that  it  was  proper  for  them  to  consider  and  weigh  such  evidence  in 
determining  whether  the  chimney  and  smoke-stack  had  been  prop- 
erly constructed. 

That  such  evidence  was  properly  admitted,  and  that  the  instruc- 
tion complained  of  contained  a  correct  exposition  of  the  law,  is 
too  well  settled  to  admit  a  doubt  The  question  should  no  longer 
be  regarded  as  an  open  one.  Piggot  v.  The  Eastern  Counties  Rail' 
way  Co.f  10  Jur.  571 ;  Aldridge  v.  The  Great  Western  Railway  Co., 
3  Man.  &  G.  616 ;  Sheldon  v.  The  Hudson  River  R.  R.  Co.  14  If. 
T.  218 ;  Field  v.  New  York  Central  Railroad,  32  id.  339 ;  Ross 
y.  Boston,  etc.,  R.  R.  Co,,  6  Allen,  87. 

In  Field  v.  New  York  Central  Railroad,  supra,  the  court  say: 
**  The  remaining  exception  was  to  the  reception  of  testimony,  that 
coals  of  fire  had  frequently  been  found  on  defendants'  track,  or 
been  seen  to  have  dropped  from  their  engines  in  passing  the  plain- 
tifTs  farm,  on  other  occasions  than  that  of  the  fire  complained  of. 
The  competency  of  this  species  of  proof  was  settled  in  the  case  of 
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Sheldon  t.  The  Hudson  River  R.  R.  Co.,  4  Eern.  218.  It  was 
laid  in  ihat  case,  in  the  leading  opinion,  the  eyidence  '  had  a  bear- 
ing upon  both  branches  of  the  case  which  the  plaintiff  undertook 
to  establish.  It  not  only  rendered  it  probable  that  the  fire  was 
communicated  from  the  furnace  of  one  of  defendants'  engines,  but 
it  raised  an  inference  of  some  weight,  that  there  was  something 
unsuitable  and  improper  in  the  construction  of  the  engine  which 
eaused  the  fire.''' 

Finally,  it  is  earnestly  insisted  by  counsel  for  appellants  that  the 
Terdict  is  not  supported  by  the  evidence.  But  counsel  for  appellees 
contend  that  all  the  eyidence  is  not  in  the  record.  We  will  state 
the  point  in  the  language  of  the  counsel.  They  say:  ''There  is 
a  sufficient  reason,  howeyer,  aside  from  the  rule  referred  to,  why 
this  court  cannot  consider  the  question  of  the  weight  of  the  eyi- 
dence, on  this  or  the  other  branches  of  the  case.  The  eyidence  is 
not  all  here.  The  jury,  after  the  conclusion  of  the  oral  eyidence, 
was,  at  the  request  of  the  appellants,  conducted  by  a  bailiff  to 
inspect  the  premises  concerning  which  evidence  had  been  given, 
and  particularly  the  furnaces,  chimney,  etc.,  of  appellants'  brewery. 
What  they  saw,  or  what  impressions  were  made  upon  their  minds 
hj  what  they  saw,  this  court  cannot  know. 

''  This  inspection  may  have  modified  the  views  of  the  jurors  as  to 
the  decisive  facts  in  the  case.  The  furnaces  may  have  been  in 
operation,  and  their  defects  may  have  been  demonstrated  in  the  very 
view  of  the  jurors.  Of  all  this,  the  court  here  can  know  nothing. 
In  the  case  of  The  Evansville,  elc,  R.  R.  Co.  v.  Cochran,  10  Ind. 
660,  the  court  refused  to  consider  a  question  as  to  the  sufficiency 
of  the  evidence  to  support  the  verdict,  on  the  ground  that  all  the 
evidence  was  not  in  the  record ;  the  jury  having  been  sent  to  inspect 
the  premises,  and  there  being  nothing  in  the  record  to  show  the 
effect  of  the  examination  upon  their  minds.  There  seems  to  be 
good  reason  in  this,  and  if  the  ruling  is  adhered  to,  there  is  an  end 
of  the  appellants'  objections." 

The  objection  is  not  well  taken.  The  case  of  The  Evansville,  etc.. 
Railroad  Co.  v.  Cochran,  supra,  was  in  express  terms  overruled  by 
this  court  in  the  case  of  Tlie  Jeffersonville,  etc.,  Railroad  Co.  v. 
Bowen,  40  Ind.  545. 

We,  therefore,  hold  that  the  evidence  is  all  in  the  record.  There 
are  eleven  hundred  and  forty-five  pages  in  the  record.  The  appel* 
lants  have  furnished  us  with  a  printed  abstract  of  the  evidence^ 
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which  coyers  eixty-eight  pages.  We  hare  read  and  considered  with 
great  care  each  abstract,  and  the  substance  of  the  entire  eYidenoe, 
and  we  have  read  in  full  the  testimony  of  all  the  witnesses  to  whom 
onr  attention  has  been  specially  called  by  counsel  for  appellant 
We  have  had  the  case  under  adyisement  and  consideration  for  a  long 
time.  We  have  given  the  questions  inyolved  a  patient  and  earefu] 
consideration,  and  entertained  no  doubt  that  we  are  required  by  the 
law  and  the  well-settled  practice  of  this  court  to  a£Srm  the 
judgment 

The  eyidence  is  plainly,  palpably,  and  directly  conflicting.  The 
yerdict  of  the  jury  depended  upon  the  weight  which  should  be  giyen 
to  the  testimony  of  the  two  sets  of  witnesses.  The  testimony  could 
not  be  reconciled  and  harmonized  so  that  it  might  all  stand.  The 
jury  were  compelled  to  belieye  the  one  set  and  disbelieye  the  other, 
except  the  scientific  witnesses,  who,  doubtless,  honestly  differed  in 
their  yiews. 

Upon  such  a  statement  of  facts  we  cannot  disturb  the  yerdiot 
The  MadUon  and  Indianapolis  Railroad  Co.  y.  Taffe,  87  Ind.  861. 


Pbicb  y.  Bakbb. 

(41  Ind.  ffnu 
EtmHon^Dit^pialifioaiion  of  one  eandidaU^— Different  offleen  in  eaime  hoard 

At  an  election  of  oommissionen,  where  it  was  doabtf  al  as  to  whether  two  or 
three  vacancies  existed,  A.  and  B.  were  elected  to  fill  the  two  conceded 
vacancies,  and  C.  was  also  declared  elected  "  in  case  a  vacancy  Is  found  to 
exist."  C.  thereupon  applied  for  a  mandamas  to  compel  the  delivery  to  him 
of  a  commission  on  the  ground  that  A.  was  disqnalified.  HM,  that  G.  wm 
not  entitled  to  the  office,  even  if  A.  was  disqualified. 

Appeal  from  the  Marion  circuit  court. 

S.  Claypool  and  W.  R.  Harrison,  for  appellant. 

0.  A.  Ray  and  J.  M.  Davidson,  for  appellee. 

DowKEY,  J.    This  was  a  proceeding  by  mandate,  institnted  by 
ine  appellant  against  the  appellee,  as  governor  of  the  State,  to 
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compel  him  to  issue  to  the  appellant  a  commission  as  a  director  of 
the  state  prison  at  Jefferson viUe.  The  governor  made  return  to  the 
writ,  and  the  appellant  demurred  to  the  return^  for  the  reason  that 
it  did  not  state  facts  sufficient  to  constitute  a  defense  to  the  action. 
This  demurrer  was  overruled^  and  the  plaintiff  excepted.  A  replj 
b J  general  denial  was  filed  by  the  plaintiff^  and  the  cause  was  tried 
by  the  court;  there  was  a  finding  for  the  defendant;  a  motion  for  a 
new  trial,  made  by  the  plaintiff,  for  the  reason  that  the  eyidenoe 
was  not  sufficient  to  sustain  the  finding  of  the  court,  was  overruled, 
and  final  judgment  was  rendered  for  the  defendant. 

The  errors  assigned  are  in  overruling  the  demurrer  of  the  plain- 
tiff to  the  return,  and  in  refusing  to  grant  him  a  new  trial. 

It  is  conceded  by  counsel  for  the  appellant  that,  whether  the  case 
is  to  be  decided  upon  the  demurrer  to  the  return,  or  upon  the 
motion  for  a  new  trial,  the  question  to  be  determined  is  the  same. 
The  facts  of  the  case,  so  far  as  necessary  to  be  stated  for  a  correct 
understanding  of  the  question  involved,  can  be  stated  without 
redting  the  pleadings  at  length.  By  the  act  of  February  5, 1857, 
1  G-.  ft  H.  464,  the  board  of  directors  of  the  prison  consists  of 
three  members;  and  at  the  first  election  under  the  act,  two  of  the 
number  were  to  be  elected  for  four  years,  and  one  for  twa  years ; 
and  at  the  expiration  of  each  full  term,  successors  were  to  be 
elected  for  a  term  of  four  years.  The  first  election  under  the  act 
was  held  in  1859.  If  a  vacancy  occurred  before  the  expiration  of 
any  term,  it  was  to  be  filled,  and  such  incumbent  would  serve  until 
the  expiration  of  the  term  of  the  person  whose  vacancy  he  filled. 
Baker  v.  Kirk,  33  Ind.  517.  At  the  session  of  the  legislature  in 
January,  1871,  the  board  of  directors  consisted  of  Bobert  S.  Heis- 
kell,  who  had  been  elected  by  the  legislature  in  Aprilj  1869,  at  the 
special  session,  to  complete  the  term  of  M.  T.  Ghee,  who  waa 
elected  in  January,  1867;  George  0.  Olark,  who  had  been  appointed 
in  October,  1870,  by  the  governor,  to  serve  out  the  unexpired  term 
of  Fletcher  M.  Meredith,  who  was  elected  in  January,  1867 ;  and 
William  W.  Ourry,  who  was  elected  in  January,  1869,  and  who  con- 
sequently had  two  years  yet  to  serve. 

It  thus  appears,  and  the  fact  is  conceded  by  the  counsel  for  the 
appellant,  that  at  the  session  of  the  legislature  in  1871,  there  were 
two,  and  only  two,  directors  to  be  elected.  The  facts  as  agreed 
upon,  and  used  as  evidence  on  the  trial  of  the  cause,  state  that  at 
the  session  of  1871,  as  shown  by  the  house  journal,  when  the  two 
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houses  were  in  joint  convention,  for  the  purpose  of  electing  diroo- 
tors  for  the  state  prison  south,  and  for  other  purposes,  the  lieutenant- 
governor  announced  the  next  thing  in  order  to  be  the  election  of 
directors  of  the  southern  state  prison,  and  Senator  Brown  moved 
that  the  convention  proceed  first  to  the  election  of  a  director  to  fiU 
the  vacancy  occasioned  by  the  expiration  of  the  term  for  which  Mr. 
Meredith  was  elected  in  1867,  which  was  agreed  to.  Levi  Sparks 
and  George  C.  Clark  were  each  put  in  nomination  for  that  ofSce. 
The  roll  was  then  called,  and  Sparks  received  seventy-eight  votes 
and  Clark  seventy-one  votes;  and  Levi  Sparks  having  received  a 
majority  of  the  votes  cast,  the  president  of  the  senate  declared  him 
duly  elected  to  the  office  of  director  of  the  southern  state  prison  for 
the  term  of  four  years.  Senator  Brown  then  moved  that  the  con- 
vention proceed  to  the  election  of  director  of  the  state  prison  to 
fill  the  vacancy  occasioned  by  the  expiration  of  the  term  for  which 
Mr.  Ghee  was  elected  in  1867,  and  thereupon  Senator  Green  offered 
a  protest  and  resolution,  declaring  that  at  the  last  regular  session, 
1869,  W.  W.  Curry  was  duly  elected  for  the  term  of  four  years,  and 
at  the  special  session  afterward,  Robert  S.  Heiskell  was  duly  elected 
also  a  director;  "  therefore,  be  it  resolved,  that  in  the  opinion  of 
this  convention  but  one  vacancy  now  exists  to  be  filled  at  this 
time.**  This  was  not  agreed  to,  but  Senator  Brown's  motion  was 
agreed  to;  and  Mr.  Simpson,  of  the  convention,  put  in  nomination 
for  that  office  John  Kirk;  and  there  being  no  further  nominations, 
the  ckrk  proceeded  to  call  the  roll,  and  twenty-five  senators  and 
fifty  members  of  the  house,  making  in  all  seventy-five  members  of 
the  convention,  voted  for  said  Biirk;  and  twenty-four  senators  and 
forty-seven  members  of  the  house,  making  in  all  seventy-one  mem- 
bers of  the  convention,  were  present,  but  declined  to  vote.  So 
Kirk,  having  received  a  majority  of  all  the  votes,  the  lieutenant- 
governor  declared  him  duly  elected  director  of  the  southern  prison 
for  the  term  of  four  years,  in  case  a  vacancy  existed  to  be  filled  by 
the  general  assembly. 

The  lieutenant-governor  then  announced  the  next  thing  in  order 
to  be  the  election  for  the  third  director  of  the  southern  prison; 
whereupon  Senator  Hughes  put  in  nomination  Edward  Price  for 
that  office,  it  being  to  succeed,  as  the  journal  recites,  Mr.  Ueiskell, 
one  of  the  present  incumbents.  There  being  no  further  nomina- 
tions, the  clerk  proceeded  to  call  the  roll;  twenty-five  senators  voted 
for  Edward  Price,  and  fifty-three  members  of  the  house,  making 
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in  all  seyenty-eight  Totes;  and  twenty-fonr  senators  and  foiiy-seyen 
members  of  the  honse,  making  in  all  seyenty-one,  were  present, 
and  declined  to  yote.  Mr.  Price,  haying  receiyed  a  majority  of  all 
the  yotcs  cast,  the  lieutenant-goyemor  declared  him  duly  elected 
director  for  the  southern  state  prison,  in  case  a  yacancy  is  found  to 
exist.  The  senate  journal  of  the  proceedings  of  the  joint  conyen- 
tion  shows  the  same  facts,  except  that  it  shows  that  Price  was  put 
In  nomination  to  fill  the  place  then  occupied  by  Mr.  Gurry.  The 
principal  secretary  of  the  sena*^  and  the  principal  clerk  of  the 
house  certified  to  the  goyemor  that  Sparks  was  elected  for  four 
years,  to  fill  the  yacancy  occasioned  by  the  expiration  of  the  term 
for  which  Mr.  Meredith  was  elected  in  1867;  that  Kirk  was  6lected 
for  the  same  term,  to  fill  the  yacancy  occasioned  by  the  expiration 
of  the  term  for  which  Mr.  Ghee  was  elected;  and  that  said  Price 
was  elected  for  the  term  prescribed  by  law,  without  saying  whom 
he  was  to  succeed.  The  goyemor  immediately  commissioned 
Sparks,  and  he  qualified,  and  discharged  the  duties  of  the  office 
until  he  was  superseded,  as  hereinafter  stated.  But  the  goyemor 
declined  to  commission  Kirk,  and  did  not  do  so  until  after  the 
decision  of  this  court  in  the  case  of  Baker  y.  Kirk,  33  Ind.  517. 
After  that  decision  Kirk  was  commissioned,  qualified,  and  entered 
upon  the  discharge  of  the  duties  of  the  office.  The  goyernor 
refused  to  commission  Price,  on  the  ground  that  there  was  no 
yacancy  in  the  office  to  which  he  was  elected. 

In  May,  1869,  Sparks  was  elected  mayor  of  the  city  of  Jeffer- 
sonyille,  a  city  incorporated  under  the  general  law  of  the  State,  for 
two  years,  and  was  qualified,  and  took  upon  himself  the  discharge 
of  the  duties  of  that  office.  At  the  same  time  of  the  election  of 
Sparks  as  mayor  a  city  judge  was  elected  for  the  same  term,  in 
pursuance  of  a  preyious  order  of  the  common  council  for  the  elec- 
tion of  such  judge,  and  the  said  city  judge  was  qualified,  and  took 
upon  himself  the  duties  of  the  office  of  city  judge  for  said  city. 
Sparks  was  acting  as  mayor  at  the  time  when  he  was  elected 
director  of  the  prison.  Afterward,  while  Sparks  was  acting  as 
director,  under  the  commission  so  issued  to  him,  he  was  again,  in 
May,  1871,  elected  to  the  office  of  mayor  of  said  city  of  Jefferson- 
yille,  accepted  the  office,  qualified,  and  entered  upon  the  discharga 
of  his  duties  as  such. 

On  the  22d  day  of  May,  1871,  the  goyemor  appointed  and  com« 
missioned  Bobert  S.  Heiskell  director  of  the  prison,  in  place  of 
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Sparks^  on  the  ground  that  Sparks  had,  by  being  or  becoming 
mayor  of  said  ci^,  yacated  the  office  of  director.  Heiskell  quali- 
fiedy  and  entered  upon  the  discharge  of  his  duties  as  director. 
See  the  case  of  Howard  r.  Shoemaker,  35  Ind.  Ill,  where  it  was 
held  by  this  court  that  Sparks  had  yacated  his  office  of  director, 
and  that  Heiskell  was  therefore  properly  appointed  by  the  governor. 

It  is  conceded  by  counsel  for  the  appellant  that  there  were  but 
two  yacancies  to  be  filled  in  the  board  of  prison  directors,  at  the 
session  of  the  legislature  in  1871,  and  these  were  in  the  director- 
ships to  which  Meredith  and  Qhee  had  been  elected  in  1867.  But 
it  is  claimed  that  Sparks  was  ineligible  to  the  office  of  director, 
because  at  the  time  of  his  election,  he  was  mayor  of  Jeflersonyille ; 
that  the  office  of  mayor  is  a  judicial  office,  and  that  Sparks  was 
therefore  ineligible,  under  section  16,  article  7,  of  the  constitution 
of  the  State,  to  the  office  of  director,  or  any  other  than  a  judicial 
office,  during  the  term  for  which  he  had  been  elected ;  and  that 
therefore  Price  should  haye  been  commissioned,  and  should  haye 
had  the  office  of  director,  instead  of  Sparks. 

The  question  whether  the  office  of  mayor,  where  there  is  a  city 
judge,  is  a  judicial  office  or  not,  was  presented  to  this  court  in  the 
case  of  Howard  y.  Shoemaker,  supra,  and,  as  it  was  not  necessary 
to  the  determination  of  that  case  that  it  should  be  decided,  and  as 
the  judges  were  not  aU  of  one  opinion  with  reference  to  it,  the  case 
was  disposed  of  upon  other  grounds.  In  the  case  under  considera- 
tion, it  seems  to  us  unnecessary  to  decide  the  question,  for  the 
reason  that  we  haye  come  to  a  conclusion  unfayorablo  to  the  appel- 
lant, on  another  yital  point  in  the  case. 

It  is  a  principle  of  law  well  settled  in  this  State,  that  where  a 
majority  of  the  ballots  at  an  election  are  given  to  a  candidate  who 
is  not  eligible  to  the  office,  the  ballots  so  cast  are  not  to  be  counted  for 
any  purpose.  They  cannot  be  counted  to  elect  the  ineligible  candi- 
date, or  to  defeat  the  election  of  an  opposing  candidate  by  showing 
that  he  did  not  receive  a  majority  of  the  votes  cast  at  such  election. 
They  are  regarded  as  illegal,  and  as  having  no  effect  upon  the  elec- 
tion for  any  purpose.  As  a  consequence,  it  follows  that  the  candi- 
date who  is  eligible,  having  the  highest  number  of  legal  votes, 
though  that  number  may  be  less  than  the  number  of  votes  cast  for 
the  ineligible  candidate,  and  less  than  a  majority  of  all  the  votofl 
cast  at  such  election,  is  entitled  to  the  office.  Oulich  v.  New,  14 
(pd  (^,     Bat  this  rule  is  applicable  to  those  cases  only  where  dif« 
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ferent  penons  are  candidates  for  the  same  ofSoe,  and  it  has  no 
application  to  casee  where  two  or  more  persons  are  candidates  at  the 
same  election  for  different  offices.  To  apply  the  role  in  such  a 
case  woald  be  to  pat  a  party  into  an  office  for  whom^  as  a  candi« 
date  for  that  office,  none  of  the  electors  had  yoted.  It  is  true  that 
the  office  of  one  prison  director  is  the  same  as  that  of  the  others, 
except  it  may  be  with  reference  to  the  time  of  election  and  the  term 
for  which  he  is  to  serve.  But  we  think  it  must  be  held  that  when 
one  has  been  elected  to  succeed  a  designated  person,  he  cannot  act 
as  the  successor  of  another  in  the  same  body,  on  the  ground  that 
another  who  has  been  elected  to  succeed  such  other  person  was 
ineligible  to  the  office. 

There  is  some  uncertainty,  as  it  appears,  in  the  journals  of  the 
two  houses,  as  to  the  person  whom  Price  was  intended  to  succeed. 
The  house  journal  states  that  he  was  to  succeed  Heiskell, 
while  the  senate  journal  says  he  was  to  succeed  Gurry.  The  con- 
vention had  already  elected  Kirk  to  the  directorship  which  was  held 
by  Heiskell,  who,  as  we  have  seen,  was  filling  out  the  term  for 
which  Qhee  had  been  elected  in  1867.  It  is  clear,  however,  that 
Price  was  not  elected  to  the  directorship  which  had  been  held  by 
Meredith,  and  by  Clark,  who  was  filling  out  his  term  by  appoint- 
ment of  the  governor.  Should  we  hold,  then,  that  Price  could  have 
the  directorship  to  which  Sparks  was  elected,  on  account  of  his 
being  ineligible,  we  should  put  him  in  an  office  for  which  he  received 
no  votes.  It  seems  to  us  that  there  are  substantial  reasons,  in  addi- 
tion, why  this  cannot  be  done.  In  making  up  a  board  of  prison 
directors,  it  may  well  be  supposed  that  the  legislature  would,  in  the 
choice  of  the  members,  select  them  with  regard  to  their  residence, 
age,  experience,  and  their  peculiar  talents  or  fitness  for  the  place, 
so  as  to  combine  in  the  board  all  the  elements  and  characteristics 
best  calculated  to  take  care  of  the  interests  of  the  State  and  of  the 
convicts.  Ourry,  Sparks,  and  Kirk  might  combine  all  the  essential 
elements  of  a  good  board,  while  Ourry,  Kirk  and  Price,  with  equal 
or  superior  talents,  in  the  aggregate,  might  not  constitute  such  a 
board  as  the  legislature  would  have  elected. 

In  The  King  v.  Smith,  2  M.  &  S.  406,  the  facts  were  that  the 
borough  of  TVotton  Basset  consisted  of  a  mayor,  two  aldermen,  and 
twelve  capital  burgesses  out  of  whom  the  mayor  and  aldermen  were 
chosen,  and  the  capital  burgesses  were  chosen  by  the  mayor,  alder* 
men,  and  capital  burgesses.    At  a  corporate  meeting,  one  Starke| 
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made  a  pretended  resignation  of  the  office  of  capital  burgess,  and 
Smith  was  elected  in  his  place/  and  sworn  in.  Starkey,  at  the  time 
of  his  resignation,  was  an  alderman,  having  been  elected  and  sworn 
in  as  such  at  a  former  meeting,  and  had  thereby  yacated  his  office  of 
capital  bnrgess ;  and  the  number  of  capital  burgesses  was  complete 
at  the  time  of  the  meeting  at  which  Starkey  resigned,  and  Smith 
was  elected  in  his  place.  In  a  quo  warranto  against  Smith,  for 
exercising  the  office  of  capital  burgess,  he  showed  for  cause  that,  at 
the  same  meeting,  Kibblewhite,  then  a  capital  burgess,  was  elected 
and  sworn  in  an  alderman,  and  thereby  vacated  his  office  of  capital 
burgess,  and  while  such  vacancy  continued,  the  defendant.  Smith, 
was  elected,  and  sworn  in  a  capital  burgess  ;  but  it  was  not  shown 
that  he  was  elected  to  fill  up  such  vacancy,  nor  was  it  denied  that 
he  was  elected  to  fill  the  vacancy  supposed  to  be  made  by  the  pre- 
tended resignation  of  Starkey.  His  counsel  contended  that,  there 
being  an  actual  vacancy  at  the  time  of  the  defendant's  election  and 

.  swearing  in,  his  title  should  be  referred  to  that  vacancy  which  did 
exist,  so  as  to  make  him  a  burgess  de  jure,  as  well  as  de facto,  although 

he  was  chosen  upon  a  supposed  vacancy  which  did  not  exist  The 
court  said  it  was  clear  they  elected  Smith  to  fill  up  the  supposed 
vacancy  of  Starkey,  and  no  other,  and,  that  being  so,  his  election 
could  not  be  referred  to  the  vacancy  of  Kibblewhite  ;  for  it  might 
have  made  a  very  material  difference  in  the  choice  of  the  electors, 
if  they  had  known  that  they  were  supplying  any  other  vacancy  than 
the  supposed  vacancy  of  Starkey.  The  same  person  who,  in  their 
judgment,  might  be  fit  to  succeed  him,  might  not  have  been  selected 
in  place  of  the  other.  It  might  be  thought  material  to  preserve  a 
proportion  between  corporators  of  different  descriptions  or  infiuenoe 
in  the  corporate  body,  which  would  make  a  consideration  of  the 
vacancy  very  important  in  the  choice  of  a  successor. 

The  reasoning  in  this  case  is  quite  applicable  to  the  case  under  con- 
sideration. We  are  of  the  opinion  that  there  was  no  error  com- 
mitted by  the  circuit  court  in  its  rulings  in  the  case. 

Judgment  affirmed,  with  costs. 
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MOOUIBB  Y.  SXOOK. 

Oniraei  agaimipuUtcptiJpertff^PeUihnfor  iir^et  impr09«m&ni9. 

Borne  of  the  abatten  oa  a  etreet,  in  order  to  eeeiue  the  requisite  numbei  oi 
■ignatoreB  to  a  petition  lor  the  improyement  of  the  ftreet,  agreed  to  pay  part 
of  the  sam  aseeeeed  on  other  abnttem,  provided  they  woald  sign  the  petition. 
In  an  action  on  the  agreement,  held,  that  it  was  against  public  policy  and 

TOid. 

Appeal  from  fhe  Marion  superior  coart. 

OaBOBK,  0.  J.  The  appellants  instituted  an  action  against  the 
appellees  upon  a  written  instrument,  of  which  the  following  is  a 
copy: 

"  Indianapolis,  April  8th,  1870. 
''We, the  undersigned,  guarantee  unto  Douglass  Maguire  and 
William  J.  Gillespie  the  sum  of  eight  hundred  dollars,  on  the 
assessment  for  improving  Delaware  street  with  the  Nicholson  pare- 
ment  in  front  of  their  property  on  said  street,  provided  they  petition 
the  city  of  Indianapolis  for  said  improfemont. 

"  Wm.  0.  Smock, 
"  D.  H.  Wiles, 
"  J.  T.  Weight.'* 

It  is  alleged  in  the  complaint  that  the  appellants  did  petition  the 
dty  counsel  for  the  improvement,  and  did  become  liable  to  pay  a 
large  sum  for  and  upon  the  assessments  upon  their  property  for  the 
improvement,  and  in  a  much  larger  sum  than  eight  hundred  dol- 
lars; that  they  have  been  compelled  to  pay,  and  have  paid,  the 
assessments  upon  their  property  for  such  improvement,  an  amount 
exceeding  eight  hundred  dollars ;  that  the  defendants,  the  appel- 
lees, were  then  the  owners  of  property  bordering  on  said  street,  and 
were  very  desirous  to  obtain  the  construction  of  the  improvement, 
for  the  purpose  of  enhancing  the  value  of  their  property  bordering 
iheretn;  that  they  made  the  contract  in  consideration  of  the  bene* 
fits  they  would  receive  from  the  construction  of  the  improvement; 
that  they  afterward  paid  all  of  the  eight  hundred  dollars,  except 
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the  Btim  of  two  handrdd  and  sixteen  dollars  and  siity-siz  cents, 
which  remains  unpaid. 

A  demnrrer  was  filed  to  the  complaint,  which  was  oyerroled. 
The  appellants  answered,  alleging,  amongst  other  things,  that  at 
the  time  of  the  ezecntion  of  the  written  instrument  sued  on,  a 
question  was  pending  before  the  common  council  of  Indianapolis 
as  to  whether  the  improyement  contemplated  in  the  writing  should 
be  made  at  the  expense  of  the  city  and  numerous  owners  of  real 
estate  on  and  along  the  line  of  the  street  between  the  points  named; 
that  the  plaintiffs  were  owners  of  real  estate  on  and  along  the  street 
between  those  points,  and,  as  such,  had  signed  a  remonstrance  with 
other  owners  against  the  contemplated  improvement;  that  after- 
ward they  corruptly  and  fraudulently  entered  into  the  agreement 
mentioned  in  the  complaint,  and  petitioned  the  council  to  make  the 
improvement;  that  the  council  caused  the  work  to  be  done ;  and 
that  the  cost  of  it  was  assessed  against  the  property  bordering  on 
the  street,  and  paid  by  the  owners,  stating  the  sums  paid  by  the 
several  remonstrators. 

A  demurrer  to  the  answer  was  overruled,  and  a  reply  filed  admit- 
ting that  they  had  signed  a  remonstrance  as  alleged  in  the  answer, 
but  averring  that  it  was  done,  ''not  because  they  were  opposed  to 
the  work  in  itself  considered,  but  because  they  did  not  feel  pecuni- 
arily able  to  bear  the  expense  that  would  be  assessed  against  their 
property  by  reason  of  said  improvement  ;'^  that  the  defendants  came 
to  them,  without  solicitation  or  inducement  on  their  part,  and  pro- 
posed to  enter  into,  and  executed,  the  contract,  which  they  accepted, 
and  afterward  signed  the  petition  in  perfect  good  faith,  and  without 
any  desire  or  design  whatever  to  corruptly  or  fraudulently  influence 
the  said  common  council,  or  any  officer  or  person  connected  with 
the  government  of  the  city ;  that  after  receiving  the  contract,  they 
were  willing  and  anxious  to  have  the  improvement  made,  and  were 
willing  to  pay  all  over  the  said  sum  of  eight  hundred  dollars  which 
would  be  assessed  against  their  property,  and  by  reason  thereof 
signed  the  petition  for  the  purpose  of  procuring  the  improvement 
to  be  made. 

On  motion  of  the  appellees,  a  part  of  the  reply  was  stricken  out. 
The  motion  was  to  strike  out  all  between  the  first  word  on  the  sec- 
ond page  and  the  second  word  on  line  thirteen  of  said  second  page, 
all  on  page  one,  and  beginning  at  the  second  woxd  of  line  twenty- 
two  on  said  second  page,  and  strike  out  all  the  remainder  of  the 
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reply.  We  hare  no  means  of  detennining  what  was  indaded  in  the 
motion.  The  reeord  does  not  show  how  the  reply  was  paged  and 
lined.  We  must  take  the  reply  as  we  find  it  in  the  record,  presum- 
ing that  the  clerk  has  omitted  what  was  stricken  out 

A  demurrer  was  filed  and  sustained  to  the  reply.  The  appellants 
refusing  to  amend  or  reply  further,  final  judgment  was  rendered 
against  them  for  costs.  Proper  exceptions  were  taken  by  the  par- 
ties to  the  seyeral  rulings  of  the  court 

An  appeal  was  taken  to  the  general  term,  where  the  judgment  of 
spedal  term  was  affirmed.  The  appellants  seek  to  rererse  the  judg- 
ment  for  the  alleged  errors  of  the  court  in  OYerruling  the  demurrer 
to  the  answer,  in  sustaining  the  motion  to  strike  out  a  part  of  the 
reply,  and  in  sustaining  the  demurrer  to  the  reply. 

The  law  authorized  the  common  council  to  cause  the  improYO- 
mont  contemplated  in  the  contract  to  be  made,  on  the  petition  of 
the  resident  owners  of  two-thirds  of  the  whole  line  of  lots,  or  parts 
of  lots,  bordering  on  the  street,  or  part  of  street,  sought  to  be 
improTed  at  the  expense  of  the  owners  of  lots  bordering  on  the 
stieet,  or  the  part  thereof  to  be  improYed,  except  so  much  thereof 
as  is  occupied  by  public  grounds  of  the  city  bordering  thereon,  and 
the  crossings  of  streets  and  alleys  which  were  chargeable  to  the  city. 

The  council  possessed  no  authority  to  cause  the  improYement  to 
bo  done  without  the  petition,  except  with  the  concurrence  of  two- 
thirds  of  the  members  thereof.  With  such  concurrence  and  with- 
out any  petition,  the  council  might  order  or  cause  the  improYement 
to  be  made,  and  either  charge  and  cause  the  expense  thereof  to  be 
assessed  and  collected  as  proYided  when  petition  is  filed,  or  if 
deemed  just  and  right  by  the  common  council,  cause  the  expense, 
or  any  part  thereof,  to  be  paid  out  of  the  general  reYenue  of  the 
city.    3  Ind,  Stat  98  to  104,  §§  68  to  71. 

We  are  not  informed  by  the  pleadings  whether  the  petition  con- 
tained the  number  of  names  of  resident  owners  requisite  to  authorize 
the  common  council  to  cause  the  improYement  to  be  made  by  a  major- 
ity Yote  or  not.  We  are  informed,  howcYer,  that  the  question  of 
making  the  improYement  was  pending  before  the  common  council ; 
4iat  the  appellants  and  others  had  remonstrated  against  it,  and 
that  it  was  important  to  OYercome  the  opposition  of  the  appellants 
and  change  them  from  remonstrators  against  to  petitioners  for  the 
improYement,  in  order  to  control  the  action  of  the  common  coun- 
cil in  f  aYor  of  the  work.    We  do  not  consider  it  necessary  to  decide 
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-whether  t!i0  oonntiS  were  eom]yelled  to  cause  the  work  to  be  done 
tm  Sling  tiie  petition^  or  whetiier  it  was  optional  with  them  to  do  it 
cruet;  nor  Aether  the  names  of  the  appeUants  were  necessary  to 
make  the  requisite  number  to  enable  the  cotmdl  to  act  by  a  major- 
ity iFote.  Their  names  were  to  be  added  to  the  petition  to  affect 
the  action  of  the  cooncil.  The  council  would  be  controlled  to  a 
considerable  extent  by  the  wishes  of  the  property  owners.  The 
nearer  they  approached  to  unanimity  in  tayor  of  the  work  the 
more  likdy  the  council  would  be  to  order  it  to  be  done.  They 
would  haye  a  right  to  belieye  that  every  property  owner  petitioning 
for  it  did  so  with  the  expectation  that  he  was  to  actually  assume 
hi»  share  of  the  burdens;  that  he  signed  the  petition  in  good  faith, 
and  not  under  a  contract  by  which  he  was  to  be  relieved  of  the 
whole,  or  any  part,  of  his  share  of  the  cost  of  the  improvement, 
whilst  he  was  seeking  to  have  others  taxed  for  the  whole  amount  of 
their  share  under  the  law.  ''Any  arrangement  or  combination 
among  the  parties  applying,  whereby  a  few  individuals,  desirous  of 
<»using  the  grading  and  paving  to  be  done,  procured  the  signatures 
of  others  to  the  application  by  paying  them  a  consideration  there- 
for, either  directly  or  indirectly,  is  a  fraud  in  the  law,  and  contrary 
to  publio  policy.*'  Howard  v.  The  First  IndqpenderU  Church  of 
Baltimore,  18  Md.  451. 

This  case  is  very  much  like  the  one  cited.  The  following  have 
some  bearing  upon  the  question:  Hatzfield  v.  Gulden,  7  Watts,  152; 
an  V.  Williams,  12  La.  An.  219;  Dexter  v.  Snow,  12  Oush.  594; 
Powers  V.  Skinner,  34  Vt.  274;  Fuller  v.  Dame,  18  Pick.  472; 
Brown  v.  Brown,  34  Barb.  533;  Devlin  v.  Brady,  32  ii  518;  Ear* 
rie  V.  Boof's  Ex'rs,  10  id.  489. 

^  It  is  true  that  the  appellants  aver  in  their  replication  that  they 
were  not  opposed  to  the  work  ''in  itself  considered,''  but  because 
they  did  not  feel  pecuniarily  able  to  bear  the  expense  of  it;  that  as 
soon  as  the  appellees  by  their  contract,  undertook  to  relieve  them 
from  the  expense,  they  at  once  became  equally  as  anxious  for  its 
aocomplishmc'iiC  as  the  appellees  were,  and  willingly  petitioned  for 
it;  and  hence  they  acted  in  good  faith.  It  is  possible  that  the 
other  remonstrators  were  opposing  the  work  for  the  same  want  of 
pecuniary  ability  to  bear  the  expense,  and  not  because  they  were 
opposed  to  it  in  itself  considered.  Periiaps  all  of  them  might  have 
been  converted  upon  the  same  terms  that  the  appellants  were. 
'.  Their  opposition  was  predicated  entirely  upon  an  objection  to  pay- 


MAY  TERM,  1873.  ^ 


GUiMr.  QaUuiB. 


kig  for  the  work.  We  tbink  reaj  tew  peaonB  who  WMid  km 
willing  to  be  beaeAted  by  tke  labor  «r  mmnn  ot  oAhen  woaU 
remonstrate  againrt  paying  a  etro^t  in  fiont  of  their  jpnfertf  if 
the  oo8t  ol  it  was  to  be  borne  by  same  one  elae.  Tkej  Winld  nei 
object  to  the  work  in  itsdf  considered. 

It  is  admitted  in  the  replication  that  the  appellants  were  indticed 
to  sign  the  petition  by  reason  of  the  guaranty  set  out  in  the  com- 
plaint; that  that  was  its  sole  consideration.  The  afiSrmation  of 
good  faith  and  denial  of  fraud  do  not  relieve  the  act  of  its  culpa- 
bility. Courts  win  not  aid  either  party  to  enforce  such  contracts^ 
The  answer  was  good  and  the  replication  bad. 

The  judgment  of  the  said  superior  court  is  affirmed,  with  ooft&. 


J.  E.  McDonald,  J.  M.  Butter  and  E.  M.  McDonald,  for  appok: 
lasts. 

0.  n.  Test,  D.  B.  Bums  and  O.  8..  Wright,  for  appellees. 


OUKB  T.   GUTHAIB. 

<42Ind.2S7.) 
Pr&miimry  NoU-^frmud  in  MairUng  dgnaltur§ — ^eemt  ff  ifiWswy. 

The  maker  of  a  promiflsorj  note  was  indaced  bj  the  fraad  and  eircomrention.  ^ 
of  the  payee  to  sign  his  name  to  Buch  note,  when  he  honestly  supposed  and 
believed  that  he  was  writing  his  name  on  a  blank  piece  of  paper,  to  enable 
the  payee  to  see  how  his  name  was  spelled  or  written,  and  the  maker  did 
not,  after  he  disooTered  that  he  had  so  signed  his  name  to  the  aote,¥olantaTily 
deliver  It  to  the  payee,  but  it  was  taken  possession  of  wrongfully  and  f ordbljE 
by  the  payee,  and  by  him  carried  away  against  the  consent  of  the  maker 
and  negotiated.  HM,  that  the  maker  was  not  liable  on  the  note  to  an  inno- 
cent purchaser  for  value  and  before  maturity:  1st,  because  of  the  fraud, 
and,  2d,  because  of  the  want  of  delivery 

AcTiOH  by  appellee  upon  a  promissory  note   of  the  following 
tencNT,  the  italicised  parts  being  the  written  part  of  the  note : 

''Lexingion,  Scott  Co.,  Ind.,  Oct.  iStd,  1869. 
^'  Nxne  months  after  date  /  promise  to  pay  Miles  &  Spaulding,  or- 
bearer^  two  hundred  and  eighty-seven  A  50-100  dollars,  payable  at 
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the  First  National  Bank  of  Madison,  for  valne  reoeiyed,  with  inter- 
est, without  relief  from  valuation  or  appraisement  laws,  interest  at 
10  per  cent  per  annum  after  maturity,  and  attorney's  fees  if  suit  be 
instituted.  The  drawer  waives  presentment  for  payment,  protest, 
and  notice  of  protest  and  non-payment  of  this  note. 
1'  287. 50.  Abraham  OlineJ' 

Indorsed  as  follows:  ''Sold  and  transferred  this  day  to  A. 
Guthrie,  without  recourse  to  us>  Nov.  20th,  1869. 

<'MiLBS  ft  Spauldoto. 
"  Per  Milks." 

The  facts  are  set  forth  by  the  court  at  great  length,  but  as  the 
point  at  issue  is  sufficiently  apparent  from  the  statement  of  the 
''substantial  facts''  in  the  opinion,  we  have  omitted  the  fuller 
statement. 

8.  JT.  Wolf  By  for  appellant. 

J.  F.  AUison  and  TT.  T.  Friedhy,  for  appellee. 

BnsKiBE,  J.  The  substantial  facts  averred  in  the  third  paragraph 
of  the  answer,  and  those  proved  on  the  trial  are,  that  the  appellwt 
was  induced,  by  the  fraud  and  circumvention  of  the  payees  of  the 
note  in  suit,  to  sign  his  name  to  such  note,  when  he  honestly  sup- 
posed and  believed  that  he  was  writing  his  name  on  a  blank  piece  of 
paper,  to  enable  the  payees  to  see  how  his  name  was  spelled  or 
written,  and  that  the  appellant  did  not,  after  he  discovered  that  he 
had  signed  his  name  to  the  note,  voluntarily  deliver  the  note  to  the 
payees,  but  that  the  same  was  wrongfully  and  forcibly  taken  pos- 
session of  by  the  payees,  and  by  them  carried  away  against  the 
consent,  and  over  the  objection,  of  the  appellant. 

Do  the  above  facts  constitute  a  valid  defense  to  the  note,  in  the 
hands  of  a  purchaser  and  holder  in  good  faith  and  for  value,  before 
the  maturity  of  the  note  P 

It  is  well  settled  by  authority  and  on  principle,  that  the  party 
whose  signature  to  a  paper  is  obtained  by  fraud  as  to  the  character 
of  the  paper  itself,  who  is  ignorant  of  such  character,  and  has  no 
intention  of  signing  it,  and  who  is  guilty  of  no  negligence  in  affix- 
ing his  signature,  or  in  not  ascertaining  the  character  of  the  instru- 
ment, is  no  more  bound  by  it  than  if  it  were  a  total  forgery,  th« 
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ngnatnre  included.  Walkm*  r.  Merty  29  Wis.  194;  9  Am.  Bep. 
548 ;  Foster  t.  Mdckinnan,  Law  Bep.  4  0.  P.  704,  given  in  note, 
4  Am.  Bep.  238;  Whitney  y.  Snyder,  2  Lans.  477,  given  in  note,  4 
Am.  Bep.  238 ;  Nance  v.  Lary,  5  Ala.  370;  Putnam  v.  SuUivat^ 
4  Mass.  45;  Taylor  v.  Atchison,  54  Dl.  196;  5  Am.  Bep.  118  ,  Wait 
▼.  Pomeroy,  20  Mich.  425;  4  Am.  Bep.  395  ;  Caulkins  v.  Whisler, 
29  Iowa,  495 ;  4  Am.  Bep.  237. 

In  Walker  v.  Mert,  supra,  the  court  after  referring  to  several 
oases,  and  laying  down  in  suhstance  the  above  propositions  of  law, 
proceeded  to  say:  *'  The  reasoning  of  the  above  cases  is  entirely 
satisfactory  and  conclusive  upon  this  point.  The  inquiry  in  such 
cases  goes  back  of  all  questions  of  negotiability,  or  of  the  transfer 
of  the  supposed  paper  to  a  purchaser  for  value,  before  maturity  and 
without  notice.  It  challenges  the  origin  or  existence  of  the  paper 
itself ;  and  the  proposition  is,  to  show  that  it  is  not  in  law  or  in 
fact  what  it  purports  to  be,  namely,  the  promissory  note  of  the  sup- 
posed maker.  For  the  purpose  of  setting  on  foot  or  pursuing  this 
inquiry,  it  is  immaterial  that  the  supposed  instrument  is  negotiable 
in  form,  or  that  it  may  have  passed  to  the  hands  of  a  bona  fide 
holder  for  value.  Negotiability  in  such  cases  pre-supposes  the  exist- 
ence of  the  instrument  as  having  been  made  by  the  party  whose 
name  is  subscribed;  for,  until  it  has  been  so  made  and  has  such 
actual  legal  existence,  it  is  absurd  to  talk  about  a  negotiation,  or 
transfer,  or  bona  fide  holder  of  it,  within  the  meaning  of  the  law 
merchant.  That  which,  in  contemplation  of  law,  never  existed  as 
a  negotiable  instrument,  cannot  be  held  to  be  such;  and  to  say  that 
it  is,  and  has  the  qualities  of  negotiability,  because  it  assumes  the 
form  of  that  kind  of  paper,  and  thus  to  shut  out  all  inquiry  into 
its  existence,  or  whether  it  is  really  and  truly  what  it  purports  to 
bo,  is  petitio  principii,  begging  the  question  altogether.  It,  is,  to 
use  a  homely  phrase,  putting  the  cart  before  the  horse,  and  revers- 
ing the  true  order  of  reasoning,  or  rather  preventing  all  correct 
reasoning,  and  investigation,  by  assuming  the  truth  of  the  conclu- 
sion, and  so  precluding  any  inquiry  into  the  antecedent  fact  or  pre- 
mise, which  is  the  first  point  to  be  inquired  of  and  ascertained. 
For  the  purpose  of  this  first  inquiry,  which  must  be  always  open 
when  the  objection  is  raised,  it  is  immaterial  what  may  be  the  nature 
of  the  supposed  instrument,  whether  negotiable  or  not,  or  whether 
transferred  or  negotiated,  or  to  whom  or  in  what  manner,  or  for 
what  consideration  or  value  paid  by  the  holder.    It  must  always  be 
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oompetent  for  the  party  proposed  to  be  charged  upon  any  written 
instrament,  to  show  that  it  is  not  his  instrument  or  obligation* 
The  principle  is  the  same  as  where  instruments  are  made  by  per* 
sons  haying  no  capacity  to  make  binding  contracts;  as,  by  infants, 
married  women,  or  insane  persons ;  or  where  they  are  Toid  for  other 
cause,  as,  for  usury;  or  where  they  are  executed  as  by  an  ageat,  but 
without  authority  to  bind  the  supposed  principaL  In  these  and  all 
like  cases,  no  additional  validity  is  giyen  to  the  instruments  by 
putting  them  in  the  form  of  negotiable  paper.  See  Veeder  y.  Toum 
of  Lima,  19  Wis.  297  to  299,  and  authorities  there  cited.  See  also 
Thomas  r.  Waikins,  16  Wis.  549.*' 

We  proceed  to  inquire  whether,  conceding  that  the  appellant 
signed  his  name  to  the  note  with  full  knowledge  of  its  character,  it 
is  inyalid  and  Toid  for  the  want  of  deliYery. 

The  case  of  Burson  t.  Huntington,  21  Mich.  416 ;  4  Am>  Bep, 
497,  is  in  all  of  its  facts,  incidents,  circumstances,  and  questions  of 
law  Yery  similar  to  the  case  under  consideration,  and  as  the  case  is 
well  considered,  we  make  an  extended  quotation  from  the  very  able 
atid  learned  opinion  of  the  court    The  court  say: 

''These  facts,  if  found  by  the  jury,  would  show,  not  only  that 
the  note  was  never  delivered  to  the  payee,  and  that  it,  theref ore» 
never  had  a  legal  existence  as  a  note  between  the  original  parties, 
but  that  there  was  yet  no  completed  or  binding  agreement  of  any 
kind,  and  was  not  to  be  until  defendant  should  choose  to  get  a 
surety  on  the  note,  and  the  payee  should  give  him  a  deed  of  terri- 
tory.   ITntil  thus  completed,  tiie  defendant  had  a  right  to  retract. 

"As  a  general  rule,  a  negotiable  promissory  note,  like  any  other 
written  contract,  has  no  legal  inception  or  valid  existence,  as  such, 
until  it  has  been  delivered  in  accordance  with  the  purpose  and 
intent  of  the  parties.  See  Edwards  on  Bills  and  Notes,  175,  and 
authorities  cited,  and  1  Pars,  on  Bills  and  Notes,  48,  49,  and  cases 
cited;  and  see  Thomas  v.  Watkins,  16  Wis.  549;  Mahon^s  Adm^r 
V.  Sawyer,  18  Ind.  73;  Carter  v.  McGlintoeh,  29  Mo.  464. 

''  Delivery  is  an  essential  part  of  the  making  or  execution  qt  the 
note,  and  it  takes  effect  only  from  delivery  (for  most  purposes); 
and  if  this  be  subsequent  to  the  date,  it  takes  effect  from  the 
delivery,  and  not  from  the  date.  1  Pars,  vbi  supra.  This  is  cer- 
tainly true  as  between  the  original  parties. 

''  But  negotiable  paper  differs  from  ordinary  written  vontraots  in 
this  respect;  that  even  a  wrongful  holder,  between  whom  and  the 
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maker  or  indorser  the  note  or  indorsement  wonld  not  be  Talid, 
may  yet  transfer  to  an  innocent  party,  who  takes  it  in  good  faith, 
witiiont  notice  and  for  yalue,  a  good  title  as  against  the  maker  or 
indorser.  And  the  question  in  the  present  case  is,  how  far  thia 
principle  will  dispense  with  delivery  by  the  maker.  When  a  note 
payable  to  bearer,  which  has  once  become  operative  by  delivery^  has 
been  lost  or  stolen  from  the  owner,  and  has  subseqently  come  to 
the  hands  of  a  bona  fide  holder  for  yalue,  the  latter  may  recover 
against  the  maker,  and  all  indorsers  on  the  paper  when  in  the 
hands  of  the  loser ;  and  the  loser  must  sustain  the  loss.  In  such 
a  case  there  was  a  complete  legal  instrument;  the  maker  is  clearly 
liable  to  pay  it  to  some  one;  and  the  question  is  only  to  whom. 

*^  But  in  the  case  before  us,  where  the  note  had  never  been  deliv- 
ered, and  therefore  had  no  legal  inception  or  existence  as  a  note, 
the  question  is  whether  he  is  liable  to  pay  at  all,  even  to  an  inno- 
cent holder  for  value. 

^'  The  wrongful  act  of  a  thief  or  a  trespasser  may  deprive  the 
holder  of  his  property  in  a  note  which  has  once  become  a  note,  or 
property,  by  delivery,  and  may  transfer  the  title  to  an  innocent 
purchaser  for  value.  But  a  note  in  the  hands  of  the  maker,  before 
delivery,  is  not  property,  nor  the  subject  of  ownership,  as  such;  it 
is,  in  law,  but  a  blank  piece  of  paper.  Oan  the  theft  or  wrongful 
seizure  of  this  paper  create  a  valid  contract  on  the  part  of  the 
maker  against  his  will,  where  none  existed  before?  There  is  no 
principle  of  the  law  of  contracts  upon  which  this  can  be  done, 
unless  the  facts  of  the  case  are  such  that,  in  justice  and  fairness, 
as  between  the  maker  and  the  innocent  holder^  the  maker  ought  to 
be  estopped  to  deny  the  making  and  delivery  of  the  note.  But  it 
is  urged  that  this  case  falls  within  the  general  principle  which  has 
become  a  maxim  of  law,  that  when  one  of  two  innocent  persons 
must  suffer  by  the  acts  of  a  third,  he  who  has  enabled  such  third 
person  to  occasion  the  loss  must  sustain  it  This  is  a  principle  of 
manifest  justice,  when  confined  within  its  proper  limits.  But  the 
principle,  as  a  rule,  has  many  exceptions;  and  the  point  of  diffi- 
culty in  its  application  consists  in  determining  what  acts  or  con- 
duct of  the  party  sought  to  be  charged  can  properly  be  said  to 
have  'enabled  the  third  person  to  occasion  the  loss,'  within  the 
meaning  of  the  rule.  If  I  leave  my  horse  in  the  stable,  or  in  the 
pasture,  I  cannot  properly  be  said  to  have  enabled  the  thief  to  steal 
him,  within  the  meaning  of  this  rule,  because  he  found  it  possible 
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to  steal  him  from  that  particular  locality.  And,  upon  ezamina* 
tion^  it  will  be  found  that  this  rule  or  maxim  is  mainly  confined  to 
cases  where  the  party  who  is  made  to  suffer  the  loss  has  reposed  a 
confidence  in  the  third  person  whose  acts  have  occasioned  the  loss, 
or  in  some  other  intermediate  person,  whose  acts  or  negligence  haye 
enabled  such  third  person  to  occasion  the  loss:  and  that  the  party 
has  been  held  responsible  for  the  acts  of  those  in  whom  he  had 
trusted,  upon  grounds  analogous  to  those  which  gOYem  the  relation 
of  principal  and  agent;  that  the  party  thus  reposing  confidence  in 
another  with  respect  to  transactions  by  which  the  rights  of  others 
may  be  affected,  has,  as  to  the  person  to  be  thus  affected,  consti- 
tuted the  third  person  his  agent  in  some  sense,  and  having  held 
him  out  as  such,  or  trusted  him  with  papers  or  indicia  of  ownership 
which  have  enabled  him  to  appear  to  others  as  principal,  as  owner, 
or  as  possessed  of  certain  powers,  the  person  reposing  this  confidence 
is,  as  to  those  who  hare  been  deceived  into  parting  with  property  or 
incurring  obligations  on  the  faith  of  such  appearances,  to  be  held  to 
the  same  extent  as  if  the  fact  had  accorded  with  such  appearances. 
''Hence,  to  confine  ourselves  to  the  question  of  delivery,  the 
autliorities  in  reference  to  lost  or  stolen  notes  which  have  become 
operative  by  delivery,  have  no  bearing  upon  the  question.  If  the 
maker  or  indorser,  before  delivery  to  the  payee,  leave  the  note  in 
the  hands  of  a  third  person  as  an  escrow,  to  be  delivered  upon  cer- 
tain conditions  only,  or  voluntarily  deliver  it  to  the  payee,  or  (if 
payable  to  bearer)  to  any  other  person  for  a  speciid  purpose 
only,  as  to  be  token  to,  or  discounted  by  a  particular  bank,  or  to  be 
carried  to  any  particular  place  or  person,  or  to  be  used  only  in  a 
certain  way,  or  upon  certain  conditions  not  apparent  upon  the  face 
of  the  paper,  and  the  person  to  whom  it  is  thus  intrusted  violate 
the  confidence  reposed  him,  and  put  the  note  into  circulation ;  this, 
though  not  a  valid  delivery  as  to  the  original  parties  must,  as 
between  a  bona  fide  holder  for  value,  and  the  maker  or  indorser,  be 
treated  as  a  delivery,  rendering  the  noto  or  indorsement  valid  in 
the  hands  of  such  bona  fide  holder ;  or  if  the  note  be  sent  by  mail, 
and  get  into  the  wrong  hands  ;  as  the  party  in^nded  to  deliver  to 
jsome  one,  and  selects  his  own  mode  of  delivery,  he  must  be  respon* 
sible  for  the  result.  These  principles  are  too  well  settled  to  calL 
tor  the  citation  of  authorities,  and  manifestly  it  will  make  no 
difference  in  this  respect,  if  the  note  or  indorsement  were  signed  in 
blank,  if  the  maker  or  indorser  part  with  the  possession,  or  authorise 
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a  derk  or  agent  to  do  so,  and  it  is  done.  1  Parsons  B.  ft  N.  109* 
114,  and  cases  cited,  especially  Putnam  r.  Sullivan,  4  Mass.  40, 
which  was  decided  expressly  upon  the  ground  of  the  confidence 
reposed  in  the  third  person,  as  to  the  filling  up,  and  in  the  clerk's  as 
to  deliyery.  And  when  the  maker  or  indorser  has  himself  been 
deceived  by  the  fraadalent  acts  or  representations  of  the  payee  or 
others,  and  thereby  induced  to  deliver  or  part  with  the  note  01 
indorsement,  and  tiie  same  is  thus  fraudulently  obtained  from  him, 
he  must,  doubtless,  as  between  him  and  an  innocent  holder  for 
value,  bear  the  consequences  of  his  own  credulity  and  want  of  can* 
tion.  He  has  placed  a  confidence  in  another,  and  by  putting  the 
papers  into  his  hands,  has  enabled  him  to  appear  as  the  owner,  and 
to  deceive  others.  Gases  of  this  kind  are  numerous ;  but  they  have 
no  bearing  on  the  wrongful  taking  from  the  maker,  when  he  never 
voluntarily  parted  with  the  instrument.  Much  confusion,  how* 
ever,  has  arisen  from  the  general  language  used  in  the  books  and 
sometimes  by  judges,  in  reference  to  cases  where  the  maker  has  vol* 
nntarily  parted  with  the  possession,  though  induced  to  do  so  by 
fraud ;  when  it  is  laid  down  as  a  general  rule,  that  it  is  no  defense 
for  a  maker,  as  against  a  bona  fide  holder,  to  show  that  the  note  was 
wrongfully  or  fraudulently  obtained,  without  attempting  to  distin- 
guish between  cases  where  the  maker  has  actually  and  voluntarily 
parted  with  the  possession  of  the  note,  and  those  where  he  has  not. 

'<  We  do  not  assert  that  the  general  rule  we  are  discussing — ^that 
'where  one  of  two  innocent  parties  must  suffer,'  etc.,  must  be  con- 
fined exclusively  to  the  cases  where  a  confidence  has  been  placed  in 
gome  other  person  (in  reference  to  delivery)  and  abused* 

^*  There  may  be  cases  where  the  culpable  negligence  or  recklessness 
of  the  maker  in  allowing  an  undelivered  note  to  get  into  circulation 
might  justly  estop  him  from  setting  up  non-delivery ;  as  if  he  were 
knowingly  to  throw  it  into  the  street,  or  otherwise  leave  it  acces- 
sible to  the  public,  with  no  person  present  to  guard  against  its 
abduction  under  circumstances  when  he  might  reasonably  appre- 
hend that  it  would  be  likely  to  be  taken.'' 

It  is  quite  clear  to  us  that  the  court  erred  in  sustaining  the 
demurrer  to  the  third  paragraph  of  tibe  answer  and  in  overruling 
the  motion  for  a  new  trial. 

The  judgment  is  reversed,  with  costs;  and  the  cause  is  remanded, 
with  directions  to  the  court  below  to  grant  a  new  trial  and  then 
overrule  the  demurrer  to  the  third  paragraph  of  the  answer,  and  f  01 
further  proceedings  in  accordance  with  this  opinion. 
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(4s  lod.  an  J 

NuUanGB  —  indictment  for, 

Indlotment  for  keeping  a  diaorderlj  house  to  the  damage  and  oommoB  boImhw 
of  all  the  eitiaens  of  the  State.  Held,  bad«  for  not  showing  parUcnlarlj  thai 
the  house  was  in  a  public  place  or  that  the  public  were  sheeted  thereby. 

The  appellant  was  indicted  for  a  nuisanoe  and  oonyicted,  and 
judgment  was  rendered  against  her  oyer  motions  to  quash  and  in 
arrest  of  judgment.    Exception. 

The  following  is  the  indiotment : 

Staxb  of  Ihdiaka] 

agat  >  Indictment  for  Nuisanc&. 

Nancy  Madsts.     J 

'^  The  Orand  Jurors  of  Noble  Oountj,  in  the  State  of  Indiana, 
good  and  lawful  men^  duly  and  legally  empanneUed,  charged,  and 
sworn  to  inquire  into  felonies  and  certain  misdemeanors,  in  and  fox 
the  body  of  said  county  of  Noble,  in  the  name  and  by  the  authority 
of  the  State  of  Indiana,  on  their  oaths  present,  that  one  Nancy 
Mains,  late  of  said  county,  on  the  20th  day  of  April,  in  the  jeta 
A.  D.  1872,  and  on  divers  other  days  and  times  between  that  day 
and  the  making  of  this  presentment,  at  the  county  of  Noble  and 
State  of  Indiana,  did  then  and  there  unlawfully  keep  and  maintain 
a  certain  common,  ill-goyemed,  and  disorderly  house,  and  in  said 
house  certain  persons,  as  well  men  as  women,  of  ill  name  and  fame, 
and  of  dishonest  conversation,  then  and  there,  on  the  said  other 
days  and  times,  unlawfully  and  willingly  did  cause  and  procure  to 
frequent  and  come  together,  and  the  said  men  and  women  in  the  said 
house  of  said  Nancy  Mains  at  unlawful  times,  as  well  in  the  night 
as  in  the  day,  then  and  on  the  said  other  days  and  times,  there  to 
be  and  remain,  drinking,  tippling,  whoring,  and  misbehaving  them* 
selves,  unlawfully  and  willfully  did  permit,  and  yet  doth  permit, 
to  the  great  damage  and  common  nuisance  of  all  the  citizens  of  the 
State  of  Indiana,  contrary  to  the  form  of  the  statute  in  such  cases 
made  and  provided,  and  against  the  peace  and  dignity  of  the  State 
of  Indiana.  Wiluam  B.  McOomsrzLh, 

"  Prosecuting  Attorney.'* 
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W.  M.  Clapp,  F.  Priehett  and  A.  A.  Chopin,  for  appelknt 
J,  U.  Denny,  attorney-general,  for  State. 

WoBDEX,  J.  Seyeral  objections  are  made  to  the  mdictment,  but 
we  shall  notice  one  only,  as  that  seems  to  be  fatal,  whatever  might 
be  said  in  respect  to  the  others. 

The  indictment  does  not  allege  that  the  house  which  the  appel- 
lant was  charged  with  keeping  was  situate  in  any  public  place,  as  in 
a  city,  town  or  village,  nor  near  any  public  street  or  highway;  nor 
does  it  allege  that  any  person  resided  near  thereto,  or  was  in  the 
habit  of  passing  thereby.  In  short,  there  is  nothing  in  the  indict- 
ment which  shows  that  the  house  was  in  the  vicinity  of  any  inhab- 
itants, or  that  any  person  ever  came  near  it,  save  those  who 
congregated  there  by  the  alleged  procurement  of  the  appellant  In 
the  language  of  the  counsel  for  the  appellant:  '*  For  aught  that 
appears,  it  may  have  been  in  the  woods,  away  from  the  sight  and 
hearing  of  every  citizen  of  the  State." 

The  keeping  of  a  house  where  tippling,  drinking,  and  whoring 
are  carried  on  is  not  a  nuisance,  unless  the  public  is  affected  by  iL 

A  writer  on  criminal  law  says  :  ''The  term  disorderly  house  if 
sometimes  used  in  a  very  broad  sense,  as  including  bawdy-houses, 
common  gaming-houses,  and  places  of  a  like  character,  to  which 
people  promiscuously  resort  for  purposes  injurious  to  public  morals, 
or  health  or  convenience,  or  safety.  These  places  are  all  indictable  as 
public  nuisances.  *  *  A  house  so  kept  that  no  person  other 
than  its  mmates  are  liable  to  be  disturbed  by  it,  or  corrupted  in 
their  morals,  or  any  thing  of  the  sort,  is  not  in  law  a  disorderly 
house,  *  *  The  difficulty  within  must  reach  beyond  the 
mere  inmates  and  affect  the  public."  1  Bishop  Grim.  Law, 
§§  1046, 1051. 

Inasmuch  as  such  a  house  as  that  described  in  the  indictment  is 
not  a  nuisance  ^^  se,  but  can  only  become  so  by  reason  of  the  pub- 
lic being  affected  thereby,  the  indictment  should  have  alleged  the 
facts  making  it  a  nuisance,  as  that  it  was  in  a  public  place,  or  that 
people  resided  near  thereto,  or  other  similar  circumstances,  show 
ing  that  the  public  was  affected  thereby. 

''  The  indictment  for  a  nuisance,  as  for  every  other  offense,  must 
set  out  so  much  of  fact  as  to  make  the  criminal  nature  of  what  is 
charged  against  the  defendant  appear.    Thus,  where  a  thing  is  not 
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a  nniBance  in  itself,  but  beoomea  so  only  by  reason  of  pariaonlar 
oiroomstanoesy  this  speoial  matter — ^in  other  words,  these  cironm* 
stances — ^mnst  be  shown,  else  there  is  no  crime  laid  against  the 
defendant''    2  Bish.  Grim.  Prooed.,  §  813. 

The  indictment,  it  is  tme,  alleges  that  it  was  ''to  the  great 
damage  and  common  nnisance  of  all  the  citizens  of  the  State  of 
Indiana;,''  but  this  conclnsion  will  not  supply  the  omitted  facts. 
''There  is  no  power  in  a  conclusion  of  this  sort  to  supply  any 
defect  in  the  main  body  of  the  allegation."  2  Bish.  Orim.  Proced., 
§  812.  Wharton  says,  "  An  allegation  in  an  indictmei^t  that  certain 
facts  charged  were  'to  the  common  nuisance  of  all  the  good  citizens 
of  the  State,'  will  not  make  a  good  indictment  for  a  common  nuisance 
unless  these  facts  be  of  such  a  nature  as  may  justify  that  con- 
clusion as  one  of  law  as  well  as  of  fact."  Whart  Grim.  Law,  sec 
2362. 

There  are  some  other  questions  in  the  case  which  are  ably 
discussed  by  the  counsel  for  appellant,  such  as  the  necessity  of 
a  statutory  description  of  the  offense  of  a  nuisance,  and  whether 
any  such  description  embraces  such  facts  as  are  charged  in  this  in* 
dictmont,  but  we  pass  them  oyer  as  not  being  essential  to  the 
decision  of  the  cause.  We  hold  the  indictment  bad,  for  the  reason^ 
if  for  no  other,  that  it  does  not  aver  any  facts  showing  that  the 
public  was  in  any  manner  affected  by  the  house  which  the  appellant 
was  charged  with  keeping. 

The  judgment  below  is  reversed,  and  the  cause  remanded,  wifli 
instructions  to  the  court  below  to  quash  the  indictment. 


Shbax  y.  Shay. 

(48  Ind.  sm) 
F^raiuduiefU  etm/veyanes^ioho  U  ertdUar^S  lander. 

One  havhig  a  eause  of  action  for  Blander  is  a  creditor  within  the  meaning  of 

the  statute  against  fraudulent  oonvejanceB. 
The  defendant  in  an  action  of  slander,  after  the  words  were  spoken,  but  before 

the  action  was  brought,  conrejed  his  land  without  consideration  to  defeat 

anj  Judgment  tbe  plaintiiT  might  recoTer.    EM,  that  the  conrejanoe  wis 

fraudulent. 


KAY  TEBM,  18Ti.  367 


Bbaftn  t.  ShA/. 


Thx  ajypellaiits  saed  the  appellees,  seekixig  to  enjoin  the  sale  of 
oertain  real  estate,  of  which  they  claim  to  be  the  owners.  It  is 
stated,  in  sabstanoe,  in  the  complaint,  that  on  the  17th  day  of 
NoYember,  1869,  the  real  estate  was  conreyed,  by  Jeremiah  Shean 
and  EUen  Shean,  to  the  appellants,  by  deed  of  that  date,  for  the 
oonsideration  of  one  dollar  and  natnral  loYe  and  affection,  the 
grantees  being  children  of  the  grantors,  and  that  the  deed  was  duly 
recorded  on  the  6th  day  of  Febmary,  1870.  It  is  farther  stated, 
that  said  Jane  Shay,  on  the  26th  day  of  November,  1869,  sued  said 
Ellen  Shean  and  Jeremiah  Shean,  for  slanderous  words  spoken  by 
said  Ellen  of  her,  in  the  said  circuit  court,  and  on  the  2d  day  oi 
Norember,  1870,  recorered  judgment  against  said  Shean  and  wife 
for  four  hundred  and  fifty  dollars  and  costs;  that  on  the  7th  day  of 
October,  1871,  an  execution  was  duly  issued  on  said  judgment  to 
the  Sheriff!,  Ruckle,  who  is  one  of  the  appellees,  who  has  levied  the 
same  on  said  property,  and  advertised  the  same  for  sale  to  pay  and 
satisfy  said  judgment,  etc.  It  is  further  alleged  that  the  said  Jeremiah 
Shean  and  Ellen  Shean  are  not  the  owners  of  said  real  estate,  but 
that  the  same  is  owned  by  the  appellants.  Prayer  for  an  injunc* 
tion,  etc 

In  the  second  paragraph  of  the  answer,  the  defendants  say  that 
on  the  1st  day  of  August,  1869,  the  said  slanderous  words  were 
spoken  by  the  said  Ellen  Shean  of  the  said  Jane  Shay,  and  that 
said  Shean  and  wife,  believing  that  said  Jane  Shay  wa^  about  to 
institute  an  action  therefor,  and  to  prevent  the  collection  by  her  of  her 
damages  therefor,  fraudulently,  and  without  any  valuable  consider- 
ation therefor,  and  with  intent  to  cheat,  delay,  and  defraud  the 
said  Jane  Shay  in  the  collection  of  said  damages,  executed  the  said 
deed  to  appellants,  of  all  of  which  the  appellants  had  full  notice. 

There  was  a  demurrer  by  the  appellants  to  this  paragraph  of  the 
answer,  for  the  reason  that  it  did  not  state  facts  sufficient  to  con* 
stilute  a  defense  to  the  action,  which  was  overruled,  and  to  which 
ruling  the  appellants  excepted. 

The  appellants  then  replied  in  denial  of  the  second  paragraph  of 
the  answer.  There  was  a  trial  by  the  court  and  what  purports  to 
be  a  special  finding  by  the  court  wi^h  conclusions  of  law,  but  which 
we  can  treat  only  as  a  general  finding,  for  the  reasons  that  it  does 
not  appear  to  have  been  made  at  the  request  of  the  parties  or  any 
of  them,  and  it  is  not  signed  by  the  judge,  or  contained  in  any 
bfll  of  exceptions.    A  motion  for  anew  trial  was  made  by  the  plain- 
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tiffs,  which  was  OTerraled  by  the  court,  and  final  judgment  zendeied 
for  the  defendants. 

Two  errors  are  assigned:  1.  The  OYerruling  of  the  demurrer  to 
the  second  paragraph  of  the  answer;  and^  2.  The  refusal  to  gnat  a 
new  triaL 

/.  KlingefMmUh,  O.  Ooulon,  and  J.  8.  Harvey,  for  appellaati. 

F.  M.  Fineh  and  J.  A.  Finch,  for  appellees. 

DowKX Y,  J.  [After  stating  facts.  ]  We  regard  the  facts  alleged 
in  the  second  paragraph  of  the  answer,  taken  in  connection  with 
the  allegations  of  the  complaint,  as  sufSdent  to  show  that  the  con- 
yeyance  in  question  was  fraudulent.  The  slanderous  words  are 
alleged  to  haye  been  spoken  on  the  Ist  day  of  August,  1869,  and 
hence  at  that  date  a  cause  of  action  accrued  to  the  appellee  Jane 
Shay,  against  the  said  Shean  and  wife.  The  answer  alleges  that 
afterward,  on  the  17th  day  of  NoTember,  1869,  as  shown  by  the 
complaint,  the  deed  was  fraudulently  made  and  received,  to  cheat 
and  defraud  the  said  Jane  Shay  out  of  the  damages  to  which  she  was 
entitled.  That  no  suit  was  pending  to  recover  damages  when  the 
deed  was  made,  does  not  make  the  answer  bad.  As  is  said  in  Bay 
y.  Bob,  ex  dem.  Brown,  2  Blackf.  258,  *^  The  pendency  of  a  suit  is 
one  of  the  many  badges  of  fraud,  which  would  induce  a  court  of 
equity  to  set  aside  such  conveyance,  or  a  jury  to  regard  it  as  a  nul- 
lity, in  a  trial  at  law/'  But  it  is  only  one  of  the  badges.  The  deed 
may  be  shown  to  be  fraudulent  and  void  as  to  creditors,  when  no 
suit  was  pending  to  recover  the  debt  or  damages  when  it  was  made. 
It  may  be  true  that  in  many  cases  the  fraudulent  deed  is  found  to 
have  been  made  after  the  commencement  of  the  action.  Such  was 
the  case  in  Bogers  v.  Evans,  3  Ind.  574;  Wright  v.  Brandts,  1  id. 
336;  and  Pennington  v.  Clifton,  10  id.  172.  But  the  pendency 
of  the  action  creates  no  lien,  and  a  deed  made  for  a  valuable  con- 
sideration and  in  good  faith  may  be  valid,  notwithstanding  the 
pendency,  at  the  time,  of  an  action  against  the  grantor.  Lowry  v. 
Howard,  35  Ind.  170.  The  cases  which  we  have  already  cited  show 
that  one  having  a  cause  of  action  for  slander  is  a  creditor  within 
the  meaning  of  the  statute  against  fraudulent  conveyances. 

The  other  alleged  error  relates  to  the  refusal  to  grant  a  new  triaL 
In  our  judgment,  the  evidence  fully  sustains  the  finding  of  the 


MAY  TERM,  1873.  359 


GlemT.  State. 


ooor^  and  not  only  justified,  bnt  required  the  court  to  overrule  the 
motion  for  a  new  trial.  According  to  the  yiew  which  we  take  of 
the  case,  the  question  whether  the  deed  was  deliyered  on  the  17th 
day  of  NoTember,  1869,  before  the  suit  was  commenced,  as  claimed 
by  counsel  for  the  appellant,  or  on  the  5th  day  of  February,  1870, 
after  the  commencement  of  the  action,  as  contended  for  by  counsel 
for  the  appellee,  need  not  be  decided  by  us,  as  in  either  eyent  we 
think  th^  eyidence  was  clearly  sufficient  to  show  the  fraudulent 
diaraoter  of  the  deed. 

Judgment  affirmed,  with  eoete.  . 


OuQC  y.  Statx. 
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OrkUnal  Law^Fbrwter  acjiMal^Whare  Mm$  act  eauMet  death  ^Hoe—idefMif 

of  erifM. 

Indictment  for  the  murder  of  A. ;  plea,  former  acquittal  of  the  murder  of 
B.,  which  crime  "was  and  is  identical  in  all  ita  parts,  incidents  and  dr- 
eomstances  with  the  crime  charged  in  the  indictment "  on  trial  and  that  **  the 
evidence  whereby  alone  the  State  will  attempt  to  prove  the  indictment 
in  this  canoe  is  the  same  and  no  wise  diflfbrent  from  that  employed  on  the 
trial"  of  the  former  indictment.  Held  that  the  plea  was  good  withp 
out  an  averment  of  the  identity  of  A.  and  B. 

Where  the  same  act  resolte  in  tlxe  death  of  two  or  more  persons  and  the  per« 
son  committing  the  act  is  convicted  or  acquitted  on  the  trial  of  an  indicV 
ment  for  the  mnrder  of  one,  he  cannot  be  indicted  for  the  murder  of  the 
other. 

This  was  an  indictment  for  murder  in  the  first  degree  against  the 
appellant,  and  Silas  Hartman,  and  William  J.  Abrams,  found  and 
returned  by  the  grand  jury  in  the  Marion  Oriminal  Oourt  It  is 
stated  that  the  grand  jurors  of  the  county  of  Marion  and  State 
of  Indiana,  impanelled,  charged,  and  sworn  to  inquire  of  felonies 
and  misdemeanors  committed  within  the  county  of  Marion,  in  said 
State  of  Indiana,  on  their  oath,  do  present,  charge,  and  find,  that 
Silas  Hartman,  Nancy  E.  Clem,  aiid  William  J.  Alrams,  all  late 
of  said  county  and   State,   and  all   being  then   %nd  there  of 
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sound  mind^  on  the  twelfth  day  of  September  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and  sixty-eight»  at 
said  county  of  Marion  and  State  of  Indiana^  did^  with  force 
and  arms,  unlawfully,  feloniously,  purposely,  and  with  premed- 
itated malice,  make  an  assault  upon  one  Jacob  Young,  tlen  and 
there  and  in  the  public  peace  being,  and  did  then  and  there,  with 
force  and  arms,  and  with  guns  and  pistols,  and  with  leaden  balls, 
shot  and  slugs,  then  and  there  shot  off  and  discharged  by  the  said 
Silas  Hartman,  Nancy  E.  Olem,  and  William  J.  Abrams,  from  said 
guns  and  pistols,  at  and  against  the  said  Jacob  Young,  him,  the 
said  Jacob  Young,  then  and  there,  unlawfully,  feloniously,  pur- 
posely, and  with  premeditated  malice,  touch,  strike,  bruise  and 
wound,  then  and  there  and  thereby  giving  the  said  Jacob  Young, 
in  and  upon  the  head  of  him,  the  said  Jacob  Young,  one  mortal 
wound  of  the  length  of  two  inches  and  of  the  depth  of  six  inches, 
of  which  said  mortal  wound  the  said  Jacob  Young  then  and  there 
instantly  died.  And  so  the  jurors  aforesaid,  on  their  oath  afore- 
said, do  say,  that  the  said  Silas  Hartman,  Nancy  E.  Clem,  and 
William  J.  Abrams,  the  said  Jacob  Young,  then  and  there,  in  man- 
ner and  form  aforesaid,  unlawfully,  feloniously,  and  with  premed- 
itated malice,  did  kill  and  murder,  contrary  to  the  form  of  the 
statute  in  such  case  made  and  proyided,  and  against  the  peace  and 
dignity  of  the  State  of  Indiana. 

A  change  of  the  yenue  was  granted,  on  the  application  of  the 
defendant,  first  from  the  judge  of  the  criminal  court,  and  then 
from  the  county  of  Marion  to  the  county  of  Boone. 

The  defendant  pleaded  a  former  acquittal  on  another  indictment 
charging  her  with  the  same  crime.  The  State  demurred  to  this 
plea,  the  demurrer  was  sustained,  and  the  defendant  excepted. 
She  then  pleaded  not  guilty,  there  was  a  trial  by  jury,  and  the  jury 
failed  to  agree  upon  a  verdict.  At  a  subsequent  *erm  of  the  court 
there  was  a  second  trial  by  jury,  which  resulted  in  a  verdict  of 
guilty  of  murder  in  the  second  degree,  the  jury  returning  with 
their  verdict  the  following  recommendation  :  "  We,  the  jury,  who 
have  this  day  made  our  verdict  in  the  case  of  The  State  v.  Nancy 
E.  Clem,  recommend  her  to  the  clemency  of  the  executive  of  the 
State  in  her  behalf.'* 

The  defendant  moved  the  court  for  a  new  trial,  her  mction  was 
overruled,  and  final  judgment,  of  imprisonment  for  life,  "ras  ren- 
dered on  the  verdict    Two  errors  are  assigned  in  this  court. 
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/.  W.  Gordon,  D.  W.  VoorAees,  W.  W.  Leaihers,  J.  Hanna, 
F,  Knefler,  (7.  (7.  Oalvin  and  8.  0.  Wessner,  for  appellant 

B.  Harrison,  J.  T.  Dye,  and  J,  G.  Denny,  attorney- general,  for 
the  State. 

DowiTBYy  J.  [After  stating  the  foregoing  facts.]  Two  errors  are 
assigned  in  this  court : 

1.  The  sustaining  of  the  demurrer  to  the  plea  of  former  acquit- 
tal; and, 

2.  The  oTerruling  of  the  motion  for  a  new  trial. 

In  the  plea  of  former  acquittal  the  defendant  alleges,  that  here> 
tofore,  on  the  20th  day  of  October,  1868,  in  the  Marion  criminal 
court,  the  grand  jury,  duly  impanelled,  sworn,  and  charged,  etc., 
returned  into  open  court  an  indictment,  charging  that  Silas  Hart- 
man,  Nancy  E.  Clem,  the  identical  person  now  defendant  in  this 
action,  and' William  J.  Abrams,  on  the  12th  day  of  September, 
1868,  at,  etc.,  did,  with  force  and  arms,  unlawfully,  feloniously, 
purposely,  and  with  premeditated  malice,  make  an  assault  upon 
one  Nancy  J.  Young,  then  and  there  and  in  the  public  peace  beings 
and  did,  then  and  there,  with  force  and  arms,  and  with  guns  and 
pistols,  and  with  leaden  balls,  shot,  and  slugs,  then  and  there  shot 
off  and  discharged  by  the  said,  etc.,  from  the  said  guns  and  pis- 
tols aforesaid,  at  and  against  the  said  Nancy  Jane  Young,  her  the 
said  Nancy  Jane  Young,  then  and  there,  unlawfully,  feloniously, 
purposely,  and  with  premeditated  malice,  touch,  strike,  bruise  and 
wound,  then  and  there  and  thereby  giving  said  Nancy  Jane  Young, 
in  and  upon  the  head  of  her,  the  said  Nancy  Jane  Young,  one 
mortal  wound  of  the  length  of  two  inches  and  of  the  depth  of  six 
inches,  of  which  said  mortal  wound  the  said  Nancy  Jane  Young 
then  and  there  instantly  died.  And  so  the  jurors  aforesaid,  on 
their  oath  aforesaid,  do  say  and  find,  that  the  said  Silas  Hartman, 
Nancy  E.  Olem  and  William  J.  Abrams,  the  said  Nancy  Jane  Young, 
then  and  there,  in  manner  and  form  aforesaid,  unlawfully,  feloni- 
ously, purposely,  and  with  premeditated  malice,  did  kill  and  murder, 
contrary  to  the  form  of  the  statute  in  such  case  made  and  provided, 
and  against  the  peace  and  dignity  of  the  State  of  Indiana.  And 
she  says  that  the  said  indictment  was  duly  signed  by  the  prose> 
eating  attorney,  eta,  indorsed  by  the  foreman  of  the  grand  jury  aa 
a  true  bill,  filed  in  open  court,  and  duly  recorded.    And  afterward. 
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on  the  23d  day  of  October,  1868,  etc.,  the  defendant  having  been 
arraigned  npon  said  indictment  and  required  to  plead  thereto,  for 
pica  thereto  then  and  there  said,  that  she  was  not  guilty  as  charged 
therein,  and  afterward,  on  the  9th  day  of  February,  1869,  etc.,  the 
said  case  being  called  in  said  court  for  trial,  the  parties  proceeded 
to  impanel  a  jury  to  try  the  same,  and  on  the  10th  day  of  February, 
1869,  etc.,  the  State  and  the  said  Nancy  E.  Clem  having  elected 
twelve  good  and  lawful  men,  resident  householders  of  said  county 
of  Marion,  the  same  were  duly  impanelled  in  and  by  said  court, 
and  sworn  upon  said  jury  according  to  law,  and  the  said  parties 
then  and  there  and  thenceforward  proceeded  in  and  by  said  court 
and  jury  to  try  said  cause,  and  such  proceedings  were  then  and 
there  had  in  said  dise  that  afterward,  on  the  first  day  of  March, 
1869,  etc.,  the  said  jury  returned  into  court  the  following  verdict, 
to  wit. :  ''  We,  the  jury,  find  the  defendant  guilty  of  murder  in  the 
second  degree  as  charged  in  the  indictment,  and  sentence  her  to  be 
imprisoned  in  the  State's  prison  during  life.''  And  afterward,  on 
the  29th  day  of  March,  1869,  etc.,  the  said  court  rendered  judg- 
ment upon  said  verdict  against  the  said  defendant,  in  substance 
and  effect  as  follows:  It  is  therefore  considered  by  the  court  that 
said  defendant,  Nancy  E.  Clem,  for  the  offense  aforesaid,  be  confined 
in  the  State's  prison  for  life,  and  that  she  pay  and  satisfy  the  costs  of 
said  prosecution.  And  she  avers  and  charges  that  by  the  verdict  and 
judgment  aforesaid  thereon,  she  was  fully  acquitted  of  the  charge  of 
murder  in  the  first  degree  as  charged  in  said  indictment,  which 
will  more  fully  appear,  reference  being  had  to  the  record  of  the  pro- 
ceedings and  judgment  aforesaid,  which  she  makes  part  of  this  her 
plea,  etc.  And  the  said  defendant  avers  that  the  crime  charged 
against  the  defendant  in  said  indictment,  and  of  which  she  was 
tried  and  acquitted,  as  hereinbefore  set  forth,  by  the  verdict  of  the 
said  jury,  was  and  is  identical  in  all  its  parts,  incidents,  and  cir- 
cumstances with  the  crime  charged  in  the  indictment  first  above 
in  this  plea  specified,  and  to  which  this  plea  is  now  by  her  pleaded ; 
and  that  the  evidence,  whereby  alone  the  said  plaintiff  can  or  will 
attempt  to  support  and  prove  the  indictment  against  her  in  this  case, 
is  the  same,  and  nowise  different  from  that  employed  and  produced 
against  her  upon  the  trial  of  the  indictment  aforesaid ;  in  which 
trial  she  was  acquitted,  as  hereinbefore  stated,  of  the  crime  of  mur- 
der in  the  first  degree.    And  this  she  is  ready  to  verify ;  whetefora, 

9t0. 
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The  caiue  of  demurrer  to  the  answer  was,  that  it  did  not  state 
ficts  saffioient  to  constitnte  any  good  and  sufBeient  plea  to  the 
indictment. 

When  there  is  a  demurrer  to  a  pleading,  all  the  facts  stated  in 
the  pleading,  which  are  well  pleaded,  are  to  be  taken  as  true  for 
the  pnrpose  of  determining  the  sufficiency  of  the  pleading.  The 
question  is,  does  the  pleading  state  facts  sufficient  to  show  that  the 
defendant  had  been  indicted  in  a  court  of  competent  jurisdiction, 
and  tried  and  acquitted  of  the  crime  of  murder  in  the  first  degree, 
with  which  she  is  charged  in  this  indu3tment?  If  so,  then  it  is  a 
right  secured  by  the  common  law,  and  guaranteed  by  the  constitu- 
tion of  this  State,  that  she  shall  not  be  again  put  in  jeopardy  for 
the  same  offense.    4  BL  Gomm.  335 ;  Const  of  Ind.,  art  1,  §  14. 

When  a  defendant  is  charged  with  the  crime  of  murder  in  the  first 
degree,  he  may  be  found  guilty  in  that  degree,  or  he  may  be  conyicted 
of  murder  in  the  second  degree  or  of  manslaughter,  as  the  evidence 
may  justify  and  require.  2  O.  &  H.  405,  §  72 ;  Dukes  v.  The  State, 
11  Ind.  557  ;  Kennedy  y.  The  State,  6  id.  485.  If  upon  such  an 
indictment  the  jury  find  the  defendant  guilty  of  an  interior  grade 
of  homicide  without  saying  any  thing  as  to  the  higher  grade,  the 
verdict  is,  by  implication,  an  acquittal  of  the  higher  grade  of  th^ 
crime.  2  G.  &  H.  417,  §  110 ;  Weinzorpflin  y.  TIte  State,  7  Blaokt 
186 ;  Brennan  y.  The  People,  15  111.  511 ;  Hurt  v.  The  Stale,  26 
Miss.  378. 

Two  objections  are  urged  to  the  plea,  or  to  its  allowance  : 

1.  That  it  does  not  show  that  the  crime  of  which  the  defendant 
was  acquitted  was  the  same  as  that  for  which  she  was  about  to  be 
tried;  and, 

2.  That  the  same  facts  might  have  been  given  in  evidence  undet 
the  plea  of  not  guilty. 

It  is  urged  that  the  plea  should  show  by  proper  allegation  that 
the  person  in  this  indictment  alleged  to  have  been  killed  is  the 
same  person  who  was  alleged  to  have  been  killed  in  the  indictment 
in  the  former  prosecution.  In  other  words,  that,  in  order  to  make 
it  good,  the  plea  should  have  alleged  that  Jacob  Young,  mentioned 
in  the  indictment  in  this  case,  is  the  same  person  as  Nancy 
Jane  Young,  the  person  alleged  to  have  been  killed  in  the  indict- 
ment on  which  the  defendant  was  previously  acquitted.  But  evi- 
dently this  cannot  be  so,  dse  when  two  persons  are  killed  hj 
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the  same  aot,  and  when  the  crime  would  therefore  be  one  and  indi* 
visible,  and  when  the  State  had  chosen  to  indict  the  defendant  and 
try  him  for  the  killing  of  one  of  them,  there  could  be  no  plea 
of  former  acquittal  when  he  was  indicted  for  the  death  of  the  other 
produced  by  the  same  act  When,  howeyer,  but  one  person  baa 
been  killed,  and  in  the  second  indictment  the  defendant  is  charged 
with  the  same  crime,  then,  if  the  two  indictments  do  not,  when 
brought  together,  show  that  the  person,  charged  in  the  second 
indictment  to  have  been  killed,  is  the  same  person  mentioned  in  the 
first,  that  fact  must  be  expressly  alleged  in  the  plea.  But,  if 
we  are  right  in  our  yiew  of  the  case  under  consideration,  it  is 
not  only  not  necessary  that  the  plea  should  contain  such  an  allega- 
tion, but  it  would  be  impossible,  consistently  with  the  truth,  that  it 
could  do  so.  If  it  be  true,  as  we  suppose  it  is,  that  the  killing 
of  two  or  more  persons  by  the  same  act  constitutes  but  one  crime, 
then  it  follows  that  the  State  cannot  indict  the  guilty  party  for 
killing  one  of  the  persons,  and  after  a  conviction  or  acquittal  indict 
him  for  the  killing  of  the  other ;  for  the  State  cannot  divide 
that  which  constitutes  but  one  crime,  and  make  the  different  parts 
of  it  the  bases  of  separate  prosecutions.  But  when  the  State  has 
prosecuted  the  accused  for  one  part  of  the  crime,  she  cannot  again 
prosecute  him  for  the  other  or  remaining  part  of  it.  Hence,  if  the 
killing  of  Jacob  and  Nancy  Jane  Young  resulted  from  the  same 
act,  and  therefore  one  crime,  and  the  State  has  prosecuted  the 
accused  for  the  murder  of  Nancy  Jane  Young,  one  part  of  the 
crime,  it  cannot  again  prosecute  her  for  the  murder  of  Jacob 
Young,  the  other  part  of  the  crime.  The  gist  of  the  plea,  there- 
fore, in  this  case  is,  that  the  felonious  act  with  which  the  de- 
fendant is  charged  in  the  indictment  resulted  in  the  death  of  both 
Jacob  and  Nancy  Jane  Young,  and  that  the  State,  having  prosecuted 
the  defendant  for  part  of  the  crime,  should  not  prosecute  for 
the  other  part. 

The  plea  of  former  acquittal  is  very  simple  in  its  structure.  It  is 
said  to  be  a  plea  of  a  mixed  nature,  and  to  consist  partly  of  matter 
of  record,  and  partly  of  matter  of  fact  The  matter  of  record  is 
the  former  indictment  and  acquittal,  the  matter  of  fact  is  the  aver- 
ment of  the  identity  of  the  offense  and  of  the  defendant  as  the  pei^ 
son  fomerly  indicted.  1  Chit  Crim.  Law,  459.  There  is  no  question 
made  in  this  case  as  to  the  sufficiency  of  that  part  of  the  plea  which 
sets  forth  the  matter  of  record,  that  is,  the  former  indictment  and 
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acquittal.  But  the  objection  is,  that  it  does  not  sufficiently  allege 
the  identity  of  the  felony  charged  in  this  case  with  that  charged  in 
the  former  case,  of  which  the  defendant  was  acquitted.  The  form 
of  the  allegation  of  identity  in  the  precedents  is  very  general.  Con- 
sulting some  of  the  forms,  we  find  it  stated  as  follows ;  '^  That  the 
felony  and  murder  in  the  said  former  indictment  mentioned,  and 
the  felony  and  murder  in  this  present  indictment  mentioned, 
are  one  and  the  same  felony  and  murder  and  not  divers  and  differ- 
ent felonies  and  murders."  Whart.  Proced.  1150.  ''And  that  the 
felony  of  which  he,  the  said  A.  B.,  was  so  indicted  and  acquitted, 
as  aforesaid,  and  the  felony  of  which  he  is  now  indicted,  are  one 
and.  the  same  felony."  Bicknell  Grim.  Prac.  120.  Under  this  gen- 
eral allegation  the  evidence  is  admissible  to  show  whether  the  felo- 
nies are  in  fact  the  same  or  not. 

The  language  of  the  plea,  with  reference  to  the  identity  of  the 
crime,  is  not  exactly  that  which  is  used  in  the  approved  precedents, 
but  we  think  it  is  in  effect  the  same.  It  states  that  the  crime 
charged  against  the  defendant  in  said  indictment,  and  of  which 
she  was  tried  and  acquitted,  was  and  is  identical  in  all  its  parts, 
incidents  and  circumstances,  with  the  crime  charged  in  the  indict- 
ment upon  which  she  was  about  to  be  tried,  and  that  the  evidence, 
whereby  the  State  could  and  would  attempt  to  support  and  prove 
the  same,  is  the  same,  and  nowise  different  from  that  employed  and 
produced  against  her  upon  the  former  trial.  It  seems  to  us  that 
this  language  sufficientiy  shows  that  the  crimes  are  the  same.  It 
does  not  follow  because  one  of  the  indictments  was  for  the  murder 
of  Nancy  Jane  Young,  and  the  other  for  the  murder  of  Jacob 
Young,  that  the  crime  is  not  the  same.  If  the  same  act  of  the 
defendant  resulted  in  the  death  of  both  of  them,  there  was  but  one 
crime.  Where,  by  the  discharge  of  a  fire-arm,  or  a  stroke  of  the 
same  instrument,  an  injury  is  inflicted  upon  two  or  more  persons, 
or  their  death  produced,  there  was  but  one  crime.  In  The  State  v. 
Damon,  2  Tyler,  387,  the  defendant  was  indicted  for  an  assault  and 
battery  on  one  Doty,  and  pleaded  a  former  conviction  on  a  com* 
plaint  for  an  assault  and  battery  committed  upon  one  Miller, 
alleging  that  the  wounding  of  each  was  by  the  same  stroke,  and  at 
the  same  time.  The  court  said,  in  delivering  its  opinion:  ''It 
appears  that  the  defendant  wounded  two  persons  in  the  same  affray, 
at  the  same  instant  of  time,  and  with  the  same  stroke.  On  a  reg- 
ular complaint  made,  he  has  been  convicted  before  a  court  of 
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%x>inpot6nt  jurisdiction  for  assaaltiiig,  beating  and  wounding  Fred- 
erick Miller,  one  of  those  persons.  He  stands  here  indicted  for 
assaulting  beating  and  wounding  Elias  Doty,  the  other  of  those 
persons;  and  the  defendant  pleads  in  bar  the  former  conviction, 
which  he  a^eges  to  have  been  for  the  same  offense.  The  only 
question  is,  whether  the  defendant  has  been  already  legally  con- 
yicted  of  the  offense  charged  in  the  indictment.  Of  this  there  can 
be  no  doubt;  for  it  is  apparent  on  the  record,  that  the  assault  and 
battery  diarged  in  the  indictment,  and  that  of  which  he  was  con- 
yicted  by  Mr.  Justice  Bandall,  were  at  the  same  place,  and  in  the 
same  affiray,  and  the  wounds  made  by  the  same  instrument,  and  by 
the  same  stroke. 

'^  This  is  not  a  question  between  either  of  the  parties  injured  by 
the  assault  and  battery  and  their  assailant;  redress  has  been  or  may 
be  obtained  by  them  by  private  action;  but  it  is  a  question  between 
the  government  and  its  subject,  and  the  court  are  clearly  of  the 
opinion  that  the  indictment  cannot  be  sustained.  The  indictment 
charges  the  defendant  with  having  disturbed  the  public  peace  by 
assaulting  and  wounding  one  of  its  citizens.  For  this  crime  he 
shows  that  he  has  been  legally  convicted  by  a  court  of  competent 
jurisdiction.  He  cannot,  therefore,  be  again  held  to  answer  in  this 
court  for  the  same  offense. '^ 

In  The  State  v.  Williams,  10  Humph.  101,  the  defendant  was 
mdicted  for  stealing  a  horse,  saddle,  bridle,  blanket  ana  martingale, 
and  it  was  decided  to  be  but  one  offense.  And  see  Laupher  v.  The 
State,  14  Ind.  327.  In  The  State  v.  Nelson,  29  Me.  329,  it  was  held 
that  where  the  goods  of  several  persons  wore  stolen  at  the  same 
time,  so  that  the  transaction  is  the  same,  one  count  in  the  indict- 
ment may  embrace  the  whole;  and  in  Commonwealth  v.  Williams, 
Thacher  Orim.  Oas.  84,  the  same  doctrine  is  laid  down.  The  court 
in  its  opinion  quote,  with  approbation,  the  language  of  Lord  Halb, 
1  P.  0.  531,  where  he  says:  ''  For  it  seems  to  me  that  if  at  the  same 
time,  the  party  steal  goods  of  A.  of  the  value  of  6d.,  goods  of  B.  of 
the  value  of  6d.,  and  goods  of  0.  of  the  value  of  6d.,  being  por- 
ohanoe  in  one  bundle,  or  upon  a  table,  or  in  one  shop,  this  is  grand 
larceny,  because  it  is  one  entire  felony,  done  at  the  same  time, 
though  the  persons  had  several  properties,  and  therefore,  if  in  one 
Indictment,  they  make  it  grand  larceny." 

A  case  more  nearly  in  point  is  Ben  v.  The  State,  22  Ala.  9, 
where  the  defendant  was  indicted  for  administering^  poison  at  the 
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same  time  to  three  persons.  It  was  objected  bj  connsel  for  th€ 
prisoner  that  the  indictment  was  bad  because  it  charged  the  com* 
mission  of  seyeral  offenses  in  one  count  1.  That  the  prisoner 
administered  the  poison  to  the  persons  named.  2.  That  he  caused 
the  same  to  be  administered.  3.  That  he  administered  and  caused 
it  to  be  administered  to  three  individuals.  But  the  court  said: 
''  We  haye  examined  these  objections  to  the  indictment  with  much 
oare^  and  are  constrained  to  hold  that  they  are  not  well  taken." 
See,  also,  Bex  t.  BmjUld,  Burr.  980;  Whart.  Grim.  Law,  §§  390, 
891,  893, 393,  and  authorities  there  cited;  and  Jackson  t.  The  State, 
U  Ind.  327. 

In  the  case  under  consideration,  we  regard  the  allegations  of  the 
plea  of  former  acquittal  as  stating  in  effect  that  the  same  act 
caused  the  death  of  Jacob  Young  and  Nancy  Jane  Young,  and 
therefore  as  bringing  the  case  within  the  rule  established  by  the 
authorities  to  which  we  have  referred. 

[The  remainder  of  the  opinion  is  deyoted  to  questions  of  prac« 
tice.] 

Judgmeni  reversed,  and  cause  remanded. 


JovsTy  appellant,  y.  Williams. 

(tf  Ind.  fias.) 
CoTUracti  of  intoxicated  pevMns, 

The  eontraeto  of  a  person  intoxicated  at  the  time  they  were  made  are  yoldablo, 
but  not  Told,  and  to  defend  against  a  contract  on  the  gronnd  of  drunken- 
ness it  mast  hare  been  rescinded  by  restoring  whateyer  was  reoeiyed  as  the 
consideration  thereol    {See  note,  p,  881.) 

The  appellant  filed  a  claim  against  the  estate  of  the  appel- 
lee's  decedent,  consisting  of  a  promissory  note  executed  by  the 
deceased  to  one  Hutson,  and  by  him  indorsed  to  the  appel- 
lant. The  note  was  dated  the  9th  day  of  December,  1870,  and  was 
payable  twenty-seven  months  after  date,  and  was  for  two  hundred 
and  ten  dollars. 

The  administrator  set  up  as  defenses  to  the  note:  1.  Thai 
the  note  was  obtained  by  fraud  and  without  any  consideration. 
Vol.  Xm.— 48 
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2.  That  the  same  was  obtained  by  fraud,  in  this,  that  said  note  wai 
executed  by  the  deceased  when  he  was  so  intoxicated  as  to  be 
wholly  ignorant  of  making  or  signing  the  same.  3.  That  there 
was  no  consideration.  4.  That  the  deceased  never  executed  the 
said  promissory  note. 

The  plaintiff  replied  to  the  whole  answer  by  a  general  denial, 
and  for  a  second  paragraph  of  his  reply,  confined  to  the  second 
paragraph  of  the  answer,  he  alleged  that  the  consideration  of  the 
note  was  the  purchase  of  certain  real  estate  sold  by  the  said  Hut- 
son,  the  payee,  to  the  deceased,  and  that  the  deceased  kept  and 
retained  said  real  estate  until  the  time  of  his  death,  and  that  the 
same  had  been  sold  by  the  administrators  of  the  estate  of  said 
deceased  as  part  of  the  property  of  his  estate. 

Upon  a  trial  of  the  issues  by  the  court,  there  was  a  finding  for 
the  defendant,  a  motion  made  by  the  plaintiff  for  a  new  trial  over- 
ruled, and  judgment  on  the  finding. 

E.  M,  Spencer  and  W.  Loudon,  for  appellant 

A.  P.  Hovey  and  0,  F.  Menzies,  for  appellee. 

DowKBY,  J.  The  error  assigned  in  this  court  is  the  overruling 
of  the  motion  for  a  new  trial. 

The  reason  for  a  new  trial,  as  stated  in  the  written  motion,  was, 
that  the  evidence  was  not  sufficient  to  justify  the  finding  of  the 
court. 

We  think  it  essential  to  the  proper  understanding  of  what  is 
decided  by  the  court  that  we  shall  set  out  the  evidence  in  this 
opinion: 

David  Robinson  testified  as  follows:  '^I  Recognize  the  note  in 
controversy.  I  wrote  the  name  of  the  deceased  to  said  note,  at  his 
request,  and  he  made  his  mark  thereto  in  my  presence.  I  read  the 
note  to  him  before  he  signed  it.  He  was  pretty  drunk.  He  could 
write  his  own  name,  and  did  generally  write  his  own  name.  I  did 
not  write  my  name  upon  the  note  as  an  attesting  witness  until 
nearly  eighteen  months  after  it  was  executed." 

Downey  was  killed  in  two  or  three  days  after  the  note  was  exe- 
cuted. The  note  was  then  read  in  evidence,  and  the  bill  of  excep- 
tions informs  us  that,  it  appearing  that  the  note  had  not  becomi 
due  at  the  time  of  trial,  it  was  agreed  between  counsel  that  nc 
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objeotion  shoiild  be  raised  on  that  account^  but  that  if  the  claim 
should  be  allowed  it  should  be  paid  at  maturity. 

Richard  H.  Hutson  testified  as  follows:  '^  I  am  the  payee  of  the 
note.  It  was  executed  in  my  presence.  I  sold  a  house  and  lot  in 
Wadesville  to  the  decedent,  and  in  consideration  therefor  the 
decedent,  Downey,  gave  me  two  notes,  and  this  note  in  question  for 
the  interest  thereon.  This  note  was  a  part  of  the  consideration 
for  the  sale  of  said  house  and  lot.  I  executed  to  him  a  deed  for 
the  house  and  lot,  and  he  kept  it  in  his  possession  until  he  died.  I 
transferred  the  note  to  the  plaintiff.  Downey  was  pretty  drunk 
when  he  signed  the  note,  too  drunk  to  write  his  own  name.  The 
execution  of  the  note  by  him  was  in  pursuance  of  the  contract 
preriously  made  between  us.  The  next  morning  after  he  signed 
the  note  I  met  him  in  Wadesville,  and  asked  him  how  he  liked  his 
trade.  He  said  he  was  perfectly  satisfied  with  the  trade,  and 
intended  to  marry  in  a  few  days  and  move  into  the  house.  At  this 
time  he  was  not  much  drunk.  In  two  days  afterward  he  was  killed. 
He  did  not  in  this  last  conyersation  mention  the  note  particularly, 
but  the  note  was  given  by  him  to  carry  out  the  agreement  first 
made  between  us.  The  decedent  could  write  his  name.''  This  was 
all  the  plaintiff's  evidence. 

Benjamin  Owaltney,  on  behalf  of  the  defendant,  testified  as  fol- 
lows :  '^  I  knew  the  decedent  well.  I  have  seen  him  write  often, 
but  never  saw  him  make  his  mark.  I  know  nothing  else  about  this 
matter,  except  what  Mr.  Cross  told  me."  This  was  all  the 
evidence  given  in  the  case. 

The  defense  that  the  note  was  given  without  consideration  is  not 
sustained  by  the  evidence.  On  the  contrary,  it  seems  to  have  been 
given  for  a  valuable  and  sufficent  consideration.  Counsel  for  the 
appellee  call  attention  to  that  part  of  the  testimony  showing  that 
the  note  in  question  was  given  for  the  interest  on  the  other  two 
notes,  and  suppose  that  Hutson  had  received  full  value  for  the 
house  and  lot  in  the  other  two  notes,  and  when  the  deceased  was  in- 
toxicated got  him  to  give  this  note  to  obtain  additional  pay  when 
none  was  due.  It  does  not  appear  that  tliis  note  was  given  at 
a  different  time  from  that  at  which  the  other  two  notes  were  given. 
Nor  does  it  appear  that  it  was  not.  It  was  given,  however,  for  inter- 
est on  the  other  two  notes.  It  is  probable,  or  possible,  to  say 
the  least,  that  the  other  two  notes  were  given  for  the  principal  of 
the  purchase-money  of  the  real  estate,  and  that  the  note  in  questioo 
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wa&  given  at  the  same  time  for  the  interest  which  was  to  aocnie. 
But  if  this  note  was  given  after  the  giving  of  the  other  two  for  the 
interest  that  had  ab^eady  acomed,  it  would  not,  in  either  case, 
bo  without  consideration* 

We  think  there  can  be  no  question  but  that  the  deceased  executed 
the  note.  There  is  no  conflict  in  the  evidence  as  to  this.  That 
the  deceased  could  write,  but  on  this  occasion  chose  to  make 
his  mark  and  not  to  write  his  name,  is  a  circumstance  which  can 
not  control  the  positive  uncontradicted  evidence  that  the  signature 
was  written  to  the  note  at  his  request,  and  that  he  made  his  mark 
thereto  in  the  presence  of  the  witness. 

Upon  the  question  as  to  the  other  ground  of  defense  there  is 
more  room  for  doubt ;  that  is,  whether  or  not  the  maker  of  the 
note  was  so  much  intoxicated  as  to  be  incapable  of  binding  himself 
by  the  contract.  But  see  R&inskqpf  v.  Eogge,  37  Ind.  207.  It  may 
be  said  in  this  connection,  that  that  part  of  the  reply  to  the  second 
paragraph  oi  the  answer  which  alleges  that  the  real  estate  for 
which  the  note  was  given  had  been  sold  by  the  administrator  of  the 
deceased,  was  wholly  unsupported  by  the  evidence.  The  circum- 
stance that  on  the  next  day  after  the  note  was  given,  when  he  was 
''not  much  drunk,''  he  expressed  himself  perfectly  satisfied 
with  the  trade,  cannot  have  much  weight  in  the  case.  Counsel  for 
the  appellee  argue  the  case,  in  part,  as  if  there  was  an  answer 
in  showing  that  the  note  had  been  obtained  by  fraud.  But  this  if 
a  misapprehension.  While  it  is  said  in  one  or  two  of  the  paragraphs 
that  the  note  was  obtained  by  fraud  and  without  consideration,  we 
cannot  regard  that  part  of  these  paragraphs  which  speaks  of  fraud 
as  amounting  to  any  defense  at  all.  Fraud  cannot  be  pleaded  in 
this  general  way,  but  the  facts  constituting  the  same  must  be 
set  out  particulary.  It  is  not  enough  to  say  that  a  transaction  was 
fraudulent,  or  that  an  instrument  was  obtained  by  fraud,  but  the 
facts  must  be  alleged.     Ourry  v.  Keyser,  30  Ind.  214. 

Gonceding  that  the  evidence  shows  that  the  deceased,  when  he 
executed  the  note,  was  too  much  intoxicated  to  bind  himself  by  the 
contract,  which,  however,  may  well  be  doubted,  there  is  a  groxmd 
on  which  even  that  defense  must  be  held  to  be  insufficient,  and  that 
is,  that  the  contract  was  not,  on  account  of  the  intoxication  of 
Downey,  rendered  absolutely  void,  but  was  only  voidable,  and  that 
to  avoid  it  he  or  his  representative  must  have  restored  what  was 
received  by  him  under  the  contract,  before  he  could  bo  relieved 
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from  its  obligation.  In  McOuire  y.  Callahan,  19  Ind.  128,  it  was 
said  by  this  court :  ''The  plaintiff  seeks  to  avoid  the  instrament, 
on  the  ground  of  fraud  and  drunkenness.  He  cannot,  however, 
treat  the  instrument  as  void,  and,  at  the  same  time,  as  good.  If 
the  instrument  is  good,  the  plaintiff  can  maintain  no  action  to 
rocoyer  the  value  of  the  property  thus  sold,  if  the  defend- 
ant has  performed  the  stipulations  to  be  by  him  performed, 
which,  for  aught  that  appears,  he  has  done.  If  the  instrument  is 
voidable,  either  on  the  ground  of  fraud  or  drunkenness,  the  plain- 
tiff, before  he  can  avoid  it  and  maintain  an  action  for  the  value  of 
the  property  thus  transferred,  must  place  the  defendant  in  statu 
quo,  by  refunding  to  him  what  he  has  advanced  in  pursuance  of 
the  contract  *  *  *  This  doctrine,  in  our  opinion,  is  as  appli- 
cable to  contracts  voidable  on  the  ground  of  drunkenness,  as  tiiose 
voidable  on  the  ground  of  fraud.  Drunkenness  does  not  make  a 
contract  void,  but  only  voidable.  1  Story  on  Gont.,  §  45,  and 
authorities  in  note  4,  p.  86/' 

We  adhere  to  this  authority  as  a  correct  exposition  of  the  law  on 
the  subject,  and  hold  that  the  note  which  is  in  controversy  in  this 
case  is  not,  on  account  of  the  intoxication  of  the  maker  at  the  time 
of  its  execution,  absolutely  void,  but  only  voidable.  It  follows, 
according  to  a  well-settled  rule  of  law,  that  to  enable  the  maker  or 
his  representative  to  defend  successfully  on  that  ground,  there  must 
have  been  a  rescission  of  the  contract,  by  placing  the  parties  in 
iiatu  quo.  As  it  appears  that  the  maker  of  the  note,  as  alleged  in 
the  second  paragraph  of  the  reply,  received  a  deed  of  conveyance 
for  the  real  estate  for  which,  in  part,  the  note  was  given,  and  it  is 
not  alleged  or  shown  by  the  evidence  that  he  or  his  representatives 
ever  reconveyed  the  tiUe,  or  in  any  way  properly  rescinded  the  con- 
tract, the  court  should  have  found  for  the  plaintiff  upon  the 
evidence,  instead  of  finding  for  the  defendant 

The  judgment  is  reversed,  with  costs,  and  the  cause  remanded^ 
with  instructions  to  grant  a  new  trial. 

Judgment  reversed  and  new  trial  ordered. 

Nora.— When  df  mkaiMM  Is  a  defense  to  e  promlMory  note*  eee  MlOar  t.  Fbikyt  IS 
Am.  306  (M  MIoh.  Nfl);  Stats  Bcmh  t.  McO&y,  8  Am.  MS,  and  note  ffl  (09  Penn.  Si. 
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Dayis  V.  Statts, 

V 

(48  Ind.  106.) 

Aifv^y-H0^^  UMe  though  principai  be  not  —  Promiuory  note  of  fnarrioi 

woman. 

To  an  action  on  a  promiBsorj  note,  the  defense  waa  that  the  defendants  eze- 
oated  the  note  as  snretiea,  that  no  consideration  moved  to  them  and  that  the 
prindpal  maker  waa  a  married  woman,  and  so  not  liable,  of  all  which  plain- 
tiff had  notice.  HM,  that  the  sureties  were  liable  on  the  note,  there  being 
no  frand,  daress,  or  deceit  on  the  part  of  the  payee  in  procoring  said  note. 

Surr  by  the  appellee,  Statts,  against  William  M.  Davis,  Milton 
L.  Davis,  Daniel  G.  Rich  and  Esther  A«  Bich,  on  the  following 
note : 

"$898.00.  March  18th,  1872.  Ninety  days  after  date,  we  pro- 
mise to  pay  to  the  order  of  Oliver  P.  Statts,  eight  hundred  and 
ninety-eight  dollars,  value  received,  waiving  valuation  and  appraise- 
ment laws,  drawing  interest  at  the  rate  of  six  per  cent.  Esther  A« 
Rich,  "William  M.  Davis,  Daniel  0.  Rich,  Milton  L.  Davis." 

The  compaint  was  in  the  usual  and  proper  form.  Esther  A. 
Rich  answered,  that  at  the  time  of  giving  the  note,  she  was  a  mar- 
ried woman,  and  that  she  still  continued  such  married  woman, 
which  facts  were  known  to  the  payee  of  the  note.  This  answer  wai 
demurred  to  for  want  of  sufficient  facts,  which  was  overruled. 
From  this  time  she  was  left  out  of  the  case,  except  that  she  had 
judgment  for  costs.  The  other  defendants,  Daniel  C.  Rich,  Mil- 
ton L.  Davis  and  William  M.  Davis,  answered,  that  they  "admit 
the  execution  of  the  note  herein  sued  on,  but  say  that  the  same  is 
void,  and  that  they  are  not  liable  on  the  same,  for  the  reason  and 
on  account  of  the  matters  and  things  herein  set  forth.  Defendants 
represent  and  say,  that  the  said  note  was  made  and  executed  by 
defendant  Esther  A.  Rich,  as  principal,  and  the  said  defendants 
Daniel  0.  Rich,  Milton  L.  Davis  and  William  M.  Davis,  signed 
said  note  as  sureties  to  defendant  Esther  A«  Rich,  and  that  no  con- 
sideration for  the  same  moved  to  said  sureties.  All  of  which  was 
well  known  to  said  plaintiff  at  the  time  he  received  said  note. 
Defendants  further  say  that  at  the  time  defendant,  Esther  A.  Rioh| 
made  and  executed  said  note,  she  was  and  still  is  a  married  wonuuii 
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and  Hying  with  her  hasband,  and  had  never  been  authorized  hf 
any  court  to  contract ;  and  plaintiff  well  knew  at  the  time  he 
accepted  said  note  that  said  defendant  Esther  A.  Bich  was  a  fenu 
covert,  and  tliat  the  consideration  for  the  same  moved  to  said  prin- 
cipal" 

To  this  answer,  a  demurrer,  for  want  of  sufficient  facts  was 
sustained,  and  these  three  defendants  failing  and  refusing  to  answer 
further,  judgment  was  rendered  against  them  for  the  amount  of  the 
note. 

/.  B.  Morris,  for  appellant. 

L.  D.  Stulibs,  for  appellee. 

Pettit,  J.  This  case  presents  the  sole  and  only  question  as  to 
whether  the  sureties  of  a  married  woman,  who  is  not  herself  liable, 
on  a  promissory  note,  are  liable  to  the  payee,  all  parties,  payee, 
principal,  and  sureties,  knowing  that  the  principal  was  not  liable^ 
We  hold  that  the  sureties  are  liable  on  such  note,  where  there  is  na 
fraud  duress,  deceit,  violation  of  law,  or  public  policy,  on  the  part 
of  the  payee,  in  procuring  said  note,  and  the  following  authorities 
fully  sustain  this  ruling ;  Harris  v.  Huntbach,  1  Bur.  373  ;  Addi- 
son on  Gont.  37  ;  Ghitty  on  Cont.  (10th  Am.  ed.),  547 ;  2  Pars,  on 
ConL  4;  St.  Albans  Bank  v.  Dillony  30  Vt.  122;  Kimball  v.  Newell, 
7  Hill  (N.  Y.),  116  ;  &myley  v.  Head,  2  Rich.  590  ;  Whitworth  v. 
Carter,  43  Miss.  61 ;  Jones  v.  Crosthwaite,  17  Iowa,  393 ;  StilltaeU 
V.  Bertrand,  22  Ark.  375  ;  1  Pars,  on  Notes  and  Bills,  244. 

The  appellant  cites  and  puts  great  stress  on  the  case  of  Osborn  v. 
Bobbins,  36  K.  Y.  365,  and  similar  cases,  to  sustain  their  view  of 
the  question,  that  a  surety  is  not  liable  further  than  the  principal, 
and  that  whatever  discharges  the  principal  discharges  the  sureties^ 
This  case  is  one  in  which  the  note  was  procured  by  duress,  in  viola- 
tion of  law,  and  contrary  to  public  policy,  morality,  and  justice ; 
and  it  can  have  no  weight,  or  be  an  authority,  in  the  case  before  us. 

The  judgment  below  is  in  all  things  affirmed,  at  the  costs  of  the 
appellaats. 

Judgment  affirmed. 
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Statb  ex  reL  Lookhabt  t.  Hauss. 

▲  sheriff  wnt  to  the  goremor  a  written  leeigiuLtion  of  hia  oiBoe  to  take  eflfed 
immediately,  wliieh  he  af terwaid  withdrew,  with  the  governor's  eonaenti 
and  before  the  office  waa  filled.  Held,  that  the  withdrawal  was  void,  an4 
the  office  vacant. 

Fboh  the  Gibson  oirenit  court. 

Z>.  F.  Embree  and  A.  0.  Donald^  for  appellant 

0.  A.  Bushirk  and  0.  M.  WMorn,  for  appellee. 

OsBOBK,  J.  The  relator  of  the  plaintiff  claims  to  be  sheriff  of 
Gibson  county.  The  appellee  is  in  possession  of  the  office.  The 
information  is  prosecuted  for  the  purpose  of  excluding  the  appellee 
from  the  office,  and  to  require  him  to  surrender  it  to  the  relator. 
A  demurrer  was  sustained  to  the  complaint.  Proper  exceptions 
were  taken,  and  the  errors  assigned  raise  the  question  of  the  right 
to  the  office. 

The  complaint  states  substantially  that  the  relator  was  elected 
sheriff  of  Gibson  county,  at  the  October  election,  1870,  receiyed  his 
commission,  was  duly  qualified,  and  entered  upon  the  discharge  of 
his  duties.  On  the  16th  day  of  June,  1871,  he  tendered  his  resig- 
nation of  the  office  in  writing,  and  forwarded  it  to  the  goyemor  by 
mail,  by  whom  it  was  received  on  the  next  day.  Be  also  filed  in 
the  office  of  the  auditor  of  the  county  of  Gibson  a  written  notice, 
addressed  to  the  board  of  commissioners  of  that  county,  informing 
the  board  that  he  had  forwarded  his  resignation  to  the  goyemor, 
to  take  effect  from  that  date.  On  the  16th  day  of  June,  and  before 
the  governor  had  received  the  resignation,  the  auditor  issued  a 
notice  to  the  commissioners  to  meet  in  special  session  on  the  19th 
day  of  the  same  month.  Before  the  commissioners  met,  under  the 
call;  the  relator  determined  to  retain  the  office  and  not  resign,  and 
bef our  his  notice  to  the  board  had  been  presented  to  or  laid  before 
them,  as  a  board,  he  did,  on  the  day  fixed  for  their  meeting,  inform 
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the  anditor  and  one  of  the  oommifldonen  that  he  had  withdrawn 
his  ledgnation  and  notice,  and  did  on  the  same  day,  by  telegnph 
to  the  goyemory  withdraw  his  resignationy  in  which  withdrawal  the 
goyemor  concurred.  The  commissioners  met  and  appointed  the 
appellee  sheriff,  who]  qnalifled,  entered  upon  the  discharge  of  the 
office,  and  claims  to  and  does  actually  depriye  the  relator  of  the 
same. 

It  is  claimed  by  the  appellant  that  the  relator  had  a  right  to  recall 
his  resignation  at  any  time  before  it  was  accepted,  and  eyen  after 
that,  by  the  consent  of  the  goyemor,  when  no  new  rights  had  inter* 
yened.  Biddh  y.  Wittard,  10  Ind.  62,  is  relied  upon  to  sustain  the 
position.  That  was  the  case  of  a  prospectiye  resignation,  and  it  was 
in  reference  to  such  a  resignation  that  the  remark  was  made  by  the 
judge,  which  is  relied  upon  iu  this  case.  On  page  66,  he  says: 
''  Hence,  a  prospectiye  resignation  may,  in  point  of  law,  amount 
but  to  a  notice  of  intention  to  resign  at  a  future  day,  or  a  propo- 
sition to  so  resign  ;  and  for  the  reason  that  it  is  not  accompanied 
by  a  giying  up  of  the  office  —  possession  is  still  retained,  and  may 
not  necessarily  be  surrendered  till  the  expiration  of  the  legal  term 
of  the  offl&e,  because  the  officer  may  recall  his  resignation  —  may 
withdraw  his  proposition  to  resign.  He  certainly  can  do  this  at 
any  time  before  it  is  accepted ;  and  after  it  is  accepted  he  may 
make  the  withdrawal  by  tiie  consent  of  the  authoriiy  accepting, 
where  no  new  rights  haye  interyened.'^ 

In  the  case  at  bar  there  was  an  actual,  present  resignation  of  the 
office,  to  take  effect  on  that  day,  transmitted  to,  and  receiyed  by, 
the  officer  to  whom  the  law  declares  the  resignation  shall  be  for- 
warded (§  5,  1  G.  ft  H.  246),  and  a  notice  giyen  to  the  body 
authorized  to  fill  the  yacancy  and  appoint  a  successor.  §  8,  same 
yoL  and  page.  He  had  thus,  in  the  form  and  according  to  the 
rules  prescribed  by  law,  giyen  up  the  office  and  renounced  all  fur- 
ther right  to  use  it,  and  haying  once  yacated  the  office  by  resig- 
nation, could  not  take  it  back  again.  Tonkey  y.  The  StaUy  27  Ind. 
236-41.  The  goyemor  could  not  and  did  not  attempt  to  re-instate 
him  in  his  office.  The  statute  has  designated  the  goyemor  as  the 
officer  to  whom  a  sheriff  shall  transmit  the  resignation  of  hia  office. 
It  nowhere  confers  upon  him  the  power  of  permitting  a  withdrawal. 
He  IS  appointed  by  law  to  receiye  the  resignation.  That^  in  the 
absence  of  any  other  authority  or  direction,  implies  a  direction  to 
retain  and  keep  it. 
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Onr  oonoloflioii  is,  that  when  an  officer  has  tranamitted 
written  resignation  of  an  office  to,  and  it  haa  been  received  by,  the 
officer  or  authority  appointed  by  law  to  reoeire  it^  to  take  imme- 
diate effect,  he  cannot  withdraw  it,  and  that  there  is  a  Taoancy  te 
be  filled  by  the  proper  authority. 

The  judgment  is  affirmed,  with  costB. 


EnLAJTD  ▼•  Stati. 

(4Bliid.llB.) 

la  a  paoaectttiop  for  an  aisault  and  batteiy,  the  court  diaiged  the  Jury  thai  if 
the  defendant  beat  the  proeeeutor'a  horae  while  being  diiven  by  the  prae- 
eulor,  he  was  gailtj.  HM,  error,  aa  the  beating  of  a  horse  did  not,  in  law, 
amount  to  a  battery  on  the  proaecator. 

PBOSSOunox  for  an  assault  and  battery  commenced  before  a 
justice  of  the  peace.  The  affidavit  charges  the  appellant  with 
haying,  at  Marion  county,  on  the  28th  day  of  February,  1878, 
unlawfully,  and  in  a  rude,  insolent,  and  angry  manner,  touched, 
eta,  Oharles  Bein. 

The  appeUant  was  tried  and  found  guilty  by  the  justice.  The 
case  was  appealed.  It  was  tried  on  appeal  in  the  Marion  criminal 
court,  where  the  State  again  obtained  a  yerdict.  The  appellant 
moyed  for  a  new  trial,  which  was  oyerruled;  and  the  judgment  was 
rendered  on  the  verdict 

/.  W.  Gordon,  T.  M.  Browne,  R.  N.  Lamb  and  /.  N.  KimbaUf 
for  appellant 

/•  O.  Drnny,  attorney-general,  for  the  State. 

BusKiBK,  J.  The  error  assigned  is  the  oyerruling  of  the  motion 
for  a  new  trial  A  reversal  of  the  judgment  is  asked  mainly  upon 
the  ground  that  the  court  gave  an  erroneous  instruction  to  the 
jury. 
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The  instrnction  oomplained  of  as  erroneoufl  is  as  follows : 

''  S.  To  oonstitate  a  battery,  the  touching  need  not  be  of  great 
force;  a  mere  touching  is  sufficient,  if  it  be  unlawft^  and  be  done 
in  a  rude,  or  an  insolent  or  angry  manner.  But  this  touching 
must  be  unlawful.  A  man  may  defend  the  possession  of  his  estate 
and  of  his  chattels  by  such  reasonable  force  as  may  be  necessary  tc 
that  end;  and  if,  in  this  case,  you  believe  from  the  eyidence  that, 
at  the  time  of  the  alleged  assault  and  battery,  Oharles  Bein  was  tree- 
passing  upon  the  lands  of  the  defendant,  and  engaged  in  carrying 
away,  williout  right,  the  com  of  the  defendant,  the  defendant  had 
the  right,  after  requesting  Bein  to  depart,  and  a  refusal  on  his  part 
to  leave  the  property  and  premises,  to  use  such  reasonable  force  as 
was  necessary  to  eject  him  from  the  premises,  and  protect  his  per- 
sonal property;  and  if  the  defendant,  in  thus  protecting  his  prop- 
erty and  possession,  touched  Bein  or  assaulted  him  only  so  much  as 
was  reasonably  necessary  to  secure  the  object  aforesaid,  he  is  not 
guilty,  and  you  should  so  find.  But  if  the  jury  believe  from  the 
evidence  that  defendant  rented  the  fields  referred  to  in  the  evidence, 
no  certain  time  being  fixed  for  the  termination  of  the  lease  to 
Oharley  Bein,  to  be  cultivated  in  com,  upon  the  shares,  to  be  gath- 
ered by  Bein,  one-half  to  be  delivered  to  defendant,  and  the  other 
to  be  retained  by  the  renter  or  tenant  for  his  share,  the  mere  fact 
that  an  agreement  was  made  in  the  fall  after,  by  which  it  was  agreed 
that  the  tenant  (Bein)  take  for  his  share  of  the  com  the  south  field, 
and  defendant  the  norl.h  field  as  his  share,  except  three  acres  in  the 
ioutn  field,  this  would  not  terminate  the  lease  of  itself,  unless  it 
was  agreed  between  the  parties  that  the  lease  should  terminate. 
Kor  would  such  facts  authorize  the  defendant  to  forcibly  eject  Bein 
from  the  field,  because  he  was  gathering  more  com  for  his  own  use 
than  he  was  entitled  to  by  such  agreement;  and  if,  under  such  cir- 
cumstances, the  defendant  struck  or  beat  Bein,  while  he  was  gath- 
ering com  in  the  field,  or  while  Bein  was  driving  his  team  in  the 
field  in  the  act  of  gathering  the  com,  the  defendant  struck  and  beat 
his  horses  in  a  rude  and  angry  manner  with  a  stick,  the  defendant 
is  guilty  of  an  assault. and  battery." 

The  statute  says:  "Every  person  who,  in  a  rude,  insolent  or 
angry  manner,  shall  unlawfully  touch  another,  shall  be  deemed 
guilty  of  an  assault  and  battery,"  etc.     2  O.  &  H.  459. 

It  is  quite  clear,  therefore,  that  no  assault  and  battery  can  be 
e^mmitted,  unless  one  person  touches  another  unlawfully,  and  m  a 
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rude,  or  inBolent  or  angry  manner.  The  affidayit  chaigeB  that  the 
appellant  thns  touched  Charles  Bein.  To  sustain  this  ohaige,  Ihe 
evidence  must  show  the  unlawful  touching,  etc.,  of  Oharles  Bein* 
The  charge  excepted  to,  however,  instructs  the  jury,  that,  if  the 
defendant  struck  Charles  Bein's  horse  with  a  club,  in  a  rude  or 
angry  manner,  while  Bein  was  driving  his  team,  in  the  act  of  gath« 
ering  com,  etc.,  the  defendant  is  guilty  of  an  assault  and  battery. 
In  this  instruction  the  court  deems  the  touching  of  Bein  wholly 
immaterial  and  unimportant ;  to  strike  Bein's  horses  is  to  strike 
him,  that  is,  if  they  were  struck  with  a  club,  and  it  was  done  while 
he  was  driving  his  team  in  the  field,  in  the  act  of  gathering  com. 
To  strike  the  horses  of  Bein  was  in  no  legal  or  logical  sense  to  strike 
him.  True,  if  the  blow  touched  both  Bein  and  his  horse,  the 
touching  would  be  an  assault  and'  battery  on  Bein,  not  because  of 
his  horse,  however,  but  for  the  reason  that  it  touched  him. 

And  if  the  appellant  struck  and  drove  Bein's  horse,  or  any  other 
horse,  against  him  violently,  unlawfully,  and  in  a  rude,  etc.,  man- 
ner, then  he  would  be  guilty,  not  because  he  struck  the  horse,  but 
for  the  reason  that  he  struck  Bein  by  running  or  pushing  the  horse 
against  him.  If  Bein  was  so  connected  with  his  horses,  when  they 
were  struck,  that  the  blow  took  effect  on  his  person  as  well  as  that 
of  the  horses,  then  the  person  striking  the  blow  would  be  guilty. 

Bishop,  in  his  work  on  Criminal  Law,  in  section  72,  volume  2, 
says :  ^*  The  slightest  unlawful  touching  of  another,  especially  if 
done  in  anger,  is  sufScient  to  constitute  a  battery.  For  ezample» 
spitting  in  a  man's  face,  or  on  his  body,  or  throwing  water  on  him, 
is  such.  And  the  inviolabiliiy  of  the  person,  in  this  respect, 
extends  to  every  thing  attached  to  it." 

Bussell  on  Crimes,  volume  1,  page  751,  says:  "  The  injury  need 
not  be  effected  directly  by  the  hand  of  the  party.  Thus  there  may 
be  an  assault  by  encouraging  a  dog  to  bite.  •  •  *  And  it  seems 
that  it  is  not  necessary  that  the  assault  should  be  immediate;  as 
where  the  defendant  threw  a  lighted  squib  into  a  market-place, 
which,  being  tossed  from  hand  to  hand,  by  different  persons,  at 
last  hit  the  plaintiff  in  the  face,  and  put  out  his  eye,  it  was 
adjudged  that  this  was  actionable  as  an  assault  and  battery.  And 
the  same  has  been  holden  where  a  person  pushed  a  drunken  man 
against  another." 

Qreenleaf  on  Evidence,  in  discussing  the  question  of  batteiy 
says:  ''A  battery  is  the  actual  infliction  of  violence  on  the  person 
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This  ayerment  will  be  proved  by  eTidenee  of  any  anlawfal  touch* 
ing  of  the  person  of  the  plaintiff,  whether  by  the  defendant  him- 
self, or  by  any  sabstance  pnt  in  motion  by  him.  The  degree  of 
yiolonoe  is  not  regarded  in  the  law ;  it  is  only  oonsidered  by  the 
jnry,  in  assessing  the  damages  in  a  ciTil  action,  or  by  the  judge  in 
passing  sentence  upon  indictment  Thus,  any  touching  of  the 
person  in  an  angry,  revengeful,  rude  or  insolent  manner;  spitting 
upon  the  person;  jostling  him  out  of  the  way;  pushing  another 
against  him;  throwing  a  squib  or  any  missile,  or  water  upon  him; 
striking  the  horse  he  is  riding,  whereby  he  is  thrown;  taldng  hold 
of  his  clothes  in  an  angry  or  insolent  manner,  to  detain  him,  is  a 
battery.  So,  striking  the  skirt  of  his  coat  or  the  cane  in  his  hand, 
is  a  battery.  For  any  thing  attached  to  his  person  partakes  of  its 
inviolability.*' 

Blackstone  defines  a  battery  as  follows: 

**  3.  By  battery,  which  is  the  unlawful  beating  of  another.  The 
least  touching  of  another's  person  willfully,  or  in  anger,  is  a  battery; 
for  the  law  cannot  draw  the  line  between  different  degrees  of  vio* 
lence,  and  therefore  totally  prohibits  the  first  and  lowest  stage  d 
it;  every  man's  person  being  sacred,  and  no  other  having  a  right  to 
meddle  with  it,  in  any  the  slightest  manner.*'  3  Gooley's  Black- 
stone,  120. 

Note  four  by  Judge  Gooley,  on  same  page,  reads  as  follows:  ''A 
battery  is  an  unlawful  touching  the  person  of  another  by  the 
Aggressor  himself,  or  any  other  sabstance  put  in  motion  by  him. 
1  Saund.  29,  b.  n.  L;  id.  13  and  14,  n.  3.  Taking  a  hat  off  the 
head  of  another  is  no  battery.  1  Saund.  14.  It  must  be  either 
willfully  committed,  or  proceed  from  want  of  due  care  (Stra.  696; 
Hob.  134;  Plowd.  19),  otherwise  it  is  damfium  absque  injuria,  and 
the  party  aggrieved  is  without  remedy  (3  Wils.  303;  Bac.  Ab. 
Assault  and  Battery,  B.);  but  the  absence  of  intention  to  commit 
the  injury  constitutes  no  excuse,  where  there  has  been  a  want  of 
due  care.  Stra.  596;  Hob.  134;  Plowd.  19.  But  if  a  person  unin- 
tentionally push  against  another  in  the  street,  or,  if,  without  any 
default  in  the  rider,  a  horse  runs  away  and  goes  against  another, 
no  action  lies.  4  Mod.  405.  Every  battery  includes  an  assault 
(Go.  Litt.  253),  and  the  plaintiff  may  recover  for  the  assault  only, 
though  he  declares  for  an  assault  and  battery.    4  Mod.  405.'* 

Counsel  for  appellee  have  referred  us  to  the  following  adjudged 
eases  as  supporting  the  instruction  under  examination:    Respuhlica 
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T.  De  Langchamps,  1  Dallas,  111;  The  StaU  v.  Dav%»,  1  Hill  (S.  0.), 
46;  Dubuc  De  MarentiUe  v.  Oliver,  Penning,  379;  The  United 
Skttee  T.  Ortega,  4  Wash.  (G.  G.)>  531. 

The  case  r^erred  to  in  Dallas  was  a  proseontion  under  the  lawi 
of  nations  for  an  assault  and  battery  upon  the  minister  of  the 
French  goyemment  resident  in  this  country.  It  was  proTed  upon 
the  trial  that  the  defendant  struck  with  a  cane  the  cane  of  the 
French  minister.  The  court  say:  ''  As  to  the  assault,  this  is,  per- 
haps, one  of  the  kind,  in  which  the  insult  is  more  to  be  considered 
than  the  actual  damage;  for  though  no  great  bodily  pain  is  suffered 
by  a  blow  on  the  palm  of  the  hand,  or  the  skirt  of  the  coat,  yet 
these  are  clearly  within  the  legal  definition  of  assault  and  battwy, 
and,  among  genjilemen,  too  often  induce  duelling,  and  terminate 
in  murder.  As,  therefore,  any  thing  attached  to  the  person, 
partakes  of  its  inviolability;  De  Longchamps'  striking  Monsieur 
Marbois'  cane,  is  a  sufficient  justification  of  that  gentleman's  sub- 
sequent conduct." 

The  case  referred  to  in  Pennington,  supra,  was  a  civil  action  for 
a  trespass  committed  by  the  defendant  on  the  property  of  the  plain- 
tiff, by  striking  with  a  large  club  the  plaintiff's  horse,  which  was 
before  a  carriage  in  which  the  plaintiff  was  riding.  The  court 
jay:  ^'  To  attack  and  strike  with  a  club,  with  violence,  the  horse 
before  a  carriage  in  which  a  person  is  riding,  strikes  me  as  an 
assault  on  the  person;  and  if  so,  the  justice  had  no  jurisdiction  of 
the  action.  But  if  this  is  to  be  considered  as  a  trespass  on  prop- 
erty, unconnected  with  an  assault  on  the  person,  I  think  it  was 
incumbent  on  the  plaintiff  below  to  state  an  injury  done  to  the 
horse,  whereby  the  plaintiff  suffered  damage;  that  he  was,  in  con- 
sequence of  the  blow,  bruised  or  wounded,  and  unable  to  perform 
service;  or  that  the  plaintiff  had  been  put  to  expense  in  curing  d 
him,  or  the  like." 

The  above  case  being  an  action  of  trespass  for  an  injury  to  the 
horse  of  the  plaintiff,  and  not  a  prosecution  for  an  assault,  or  an 
assault  and  battery  upon  the  person  of  the  plaintiff,  we  think  that 
but  little  importance  should  be  attached,  or  weight  given,  to  the 
loose  remark  of  the  judge,  that  the  striking  of  a  horse  attached  to 
a  carriage  was  an  assault  upon  the  person  riding  in  the  carriage. 

The  case  of  The  State  v.  Davie,  supra,  was  a  prosecution  for  an 
assault  upon  an  officer,  in  releasing  from  his  custody  a  negnk 
The  facts  will  sufficiently  appear  from  the  quotation  which  wt 
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make  from  the  opinion  of  the  court.  The  oourt  say:  ''The 
general  role  is,  that  any  attempt  to  do  violence  to  the  person  of 
another,  in  a  rude,  angry,  or  resentful  manner,  is  an  assault;  ^nd 
raising  a  stick  or  fist  within  striking  distance,  pointing  a  gun 
within  the  distance  it  will  carry,  spitting  in  one's  face,  and  the 
like,  are  the  instances  usually  put  by  way  of  illustration.  No 
actual  violence  is  done  to  the  person  in  any  one  of  these  instances; 
and  I  take  it  as  very  clear  that  that  is  not  necessary  to  an  assault. 
It  hasi,  therefore,  been  held  that  beating  a  house  in  which  one  isj, 
ftrildng  violently  a  stick  which  he  holds  in  his  hand,  or  the  horse 
on  which  he  rides,  is  an  assault;  the  thing  in  these  instances  par- 
taking of  the  personal  inviolability.  BespuNica  v.  De  Langchamp9^ 
1  DalL  114;  Wambaugh  y.  Shank,  Penn.  339,  cited  in  2d  part  Esp. 
Dig.  178.  What  was  the  case  here?  Laying  the  right  of  prop- 
erty in  the  negro  out  of  the  question,  the  prosecutor  was  in 
possession,  and,  legally  speaking,  the  defendants  had  no  right  to 
retake  him  with  force.  As  far  as  words  could  go,  their  oonduot 
was  rude  and  violent  in  the  extreme.  They  broke  the  chain,  with 
which  the  negro  was  confined  to  the  bed-post,  in  which  the  prose- 
cutor slept^  and  cut  the  rope  by  which  he  was  confined  to  his 
person,  and  are  clearly  withhi  the  rule.  The  rope  was  as  much 
identified  with  his  person  as  the  hat  or  coat  which  he  wore,  or  the 
stick  which  he  held  in  his  hand.  The  conviction  was  therefore 
right'* 

We  are  inclined  to  the  opinion  that  the  chain  and  rope  so  con- 
nected together  the  prosecutor  and  negro,  as  to  make  the  identifi- 
cation as  complete  as  the  hat  or  coat  on  the  person  or  the  stick  in 
the  hand«  The  ruling  in  the  above  case  was  based  upon  the  close 
and  intimate  connection  which  existed  between  the  prosecutor  and 
the  negro ;  but  no  such  identity  or  connection  between  the  prose- 
cutor and  his  horses  in  the  case  in  judgment  is  shown. 

The  case  of  The  United  States  v.  Ortega,  eupra,  was  a  prosecu- 
tion instituted  by  the  United  States,  for  the  purpose  of  vindicating 
the  law  of  nations  and  of  the  United  States,  offended,  as  was 
aUeged,  in  the  person  of  a  foreign  minister,  by  an  assault  com- 
mitted on  him  by  the  defendant.  The  proof  was,  that  the  defend- 
ant seized  hold  of  the  breast  of  the  coat  of  Mr.  Salmon,  the 
prosecuting  witness,  and  retained  his  hold  while  he  enumerated 
his  cause  of  grievance,  and  until  a  third  person  came  up  and  com* 
pelled  him  to  release  his  hold. 
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The  court  said :  ''  It  was  argaed  by  the  oonnael  for  the  defend- 
anty  that,  to  oonstitate  an  assault,  it  must  be  aooompanied  by  some 
act  of  Tiolenoe.  The  mere  taking  hold  of  the  ooat,  or  laying  the 
hand  gently  upon  the  person  of  another,  it  is  said,  does  not  amount 
to  this  offense ;  and  that  nothing  more  is  proyed  in  this  case, 
6Yen  by  Mr.  Salmon.  It  is  very  true  that  these  acts  may  be  done, 
yeiy  innocently,  without  offending  the  law.  If  done  in  friendship^ 
lo«  a  benoTolent  purpose,  and  the  like,  the  act  would  certainly  not 
amount  to  an  assault.  But  these  acts,  if  done  in  anger,  or  a  rude 
and  insolent  manner,  or  with  a  yiew  to  hostility,  amount,  not  only 
to  an  assault,  but  to  a  battery.  Eyen  striking  at  a  person,  thou|^ 
no  blow  be  inflicted,  or  raising  the  arm  to  strike,  or  holding  up 
one's  fist  at  him,  if  done  in  anger,  or  in  a  menacing  manner, 
are  considered  by  the  law  as  assaults.'^ 

It  is  yery  obyious  that  the  aboye  cases  do  not  support  the  positioii 
assumed  by  the  counsel  for  appellee,  but  are  in  entire  accord  with 
the  elementary  writers  from  whom  we  haye  quoted. 

The  most  accurate  and  complete  definition  of  a  battery  that  we 
haye  met  with  is  that  giyen  by  Saunders,  pnd  which  has  been 
adopted  by  most  subsequent  writers,  and  that  is  :  "  A  battery  is  an 
unlawful  touching  the  person  of  another  by  the  aggressor  himself, 
or  any  other  substance  put  in  motion  by  him."  By  this  definition, 
it  is  an  essential  pre-requisite  that  the  person  must  either  be 
touched  by  the  aggressor  himself  or  by  the  substance  put  in  motion 
by  him.  There  must  be  a  touching  of  the  person.  One's  wearing 
apparel  is  so  intimately  connected  with  the  person,  as  in  law  to  be 
regarded,  in  case  of  a  battery,  as  a  part  of  the  person.  So  is  a  cane 
when  in  the  hand  of  the  person  assaulted. 

But  in  the  case  under  consideration,  the  court  ignores  all  these 
things  and  instructs  the  jury  to  conyict  on  proof  alone  of  the  strik* 
ing  of  the  horses  of  the  prosecuting  witness.  It  is  not  eyen  neces- 
sary, according  to  this  charge,  that  the  prosecuting  witness  should 
have  been  in  the  wagon  or  holding  the  lines,  or  connected  with  or 
attached  to  the  horses  in  any  way.  That  Bein  was  driving  his  team 
and  gatbewig  his  com  does  not  necessarily  so  connect  him  with 
the  horses  that  the  touching  of  the  horses  would  be  an  assault  and 
battery  on  him.  He  may  have  been,  as  is  frequently  done,  driving 
his  horses  from  one  pile  of  com  to  another,  by  words  of  command, 
without  being  in  the  wagon  or  having  hold  of  the  lines. 

The  law  was  correctly  stated  by  the  court  in  the  first  charge 
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giyen  to  the  jnzy.  It  was  as  foUows:  ''Before  yon  will  be  justified 
in  finding  the  defendant  guilty,  the  eyidence  most  satisfy  yon 
beyond  a  reasonable  donbt  that  the  defendant,  at,  etc.,  *  *  in  a 
mde,  or  an  insolent^  or  an  angry,  manner,  touched  Oharles  Bein.'' 

In  placing  a  oonstmction  upon  the  instmction  complained  of,  it 
is  onr  duty  to  look  at  all  the  instructions  giyen  on  the  same 
•abject;  and,  if  the  instructions  taken  together  present  the  law  cor- 
xeotly  and  are  not  calculated  to  mislead  the  jury,  we  should  affirm 
the  judgment 

On  the  other  hand,  if  the  two  charges  are  inconsistent  with  each 
other,  if  they  were  calculated  to  confuse  and  mislead  the  jury,  or  if 
ihey  must  haye  left  the  jury  in  doubt  or  uncertainty  as  to  what  was 
the  law  as  applicable  to  the  facts  of  the  case,  then  the  judgment 
should  be  reyersed.  I^mers  y.  Pumphrey,  24  Lid.  231.  The  aboye 
rules  haye  been  applied  by  this  court  in  ciyil  cases.  The  rule  laid 
down  in  criminal  causes  is  as  follows  :  ''  An  erroneous  instruction 
to  the  jury  in  a  criminal  case  cannot  be  corrected  by  another 
instruction,  which  states  the  law  accurately,  unless  the  erroneous 
instruction  be  thereby  plainly  withdrawn  from  the  jury.''  BrcuBejf 
y.  The  State,  31  Ind.  492. 

Oonstruing  these  charges  together,  how  do  they  stand?  The 
jury  are  first  told  that^  to  justify  a  finding  of  guilty^  they  must  be 
satisfied  beyond  a  reasonable  doubt  that  the  defendant  touched 
Oharles  Bein;  and  then^  in  the  second  charge,  the  court  continues, 
that  the  defendant  might  lawfully  employ  reasonable  force,  etc.,  in 
defense  of  his  possession  or  property,  but  that  under  circumstances 
hypothetically  put  by  the  court,  Charles  Bern  had  the  right  to  be 
on  the  defendant's  premises  gathering  com,"  and  if  under  such 
circumstances,  etc.,  while  Bein  was  driving  his  team  in  the  field  in 
the  act  of  gathering  the  corn,  the  defendant  struck  and  beat  his 
horses  in  a  rude  and  angry  manner,  with  a  stick,  the  defendant  is 
guilty  of  an  assault  and  battery." 

Plainly,  then,  the  charge  is,  that  the  evidence  must  show  the 
touching  of  Charles  Bein  by  the  defendant,  but  that  if  Bein  is 
driving  his  team,  etc.,  and  the  defendant  strikes  his  horses  (that  is 
Bein's  horses)  with  a  stick,  in  a  rude  and  angry  manner,  then,  such 
touching  of  the  horses  is,  in  law,  a  touching  of  Bein,  and  the 
defendant  is  guilty  of  an  assault  and  battery.  Logically  the  charge 
states  the  law  thus:  Generally,  to  sustain  a  charge  of  assault  and 
battery  on  A,  it  is  essential  to  prove  a  touching  of  A  by  the 
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delendanty  but  under  oertaiii  dronnifltanoeBy  snoli  as  if  Aisdriniig 
his  team,  eto.,  and  the  defendant  tonohes  the  hones  of  A,  then,  in 
that  case,  such  touching  of  the  horses  is  a  touching  of  A,  and  if 
such  touching  of  the  horses  is  unlawfully  done,  and  was  made,  etc, 
then  the  defendant  may  be  found  guilty  of  an  assault  and  battery 
on  A. 

Thore  was  eyidenoe  tending  to  prore  that  the  defendant  struck 
Oharles  Bein.  He  and  his  two  sons,  Bdward  and  Frank,  so  swear. 
The  defendant  swears  he  did  not 

The  following  is  briefly  the  eyidenoe  tending  to  proTe  the  assault 
and  battery  upon  the  horses: 

Oharles  Bein  testified:  ''He  hit  my  horses  on  the  head  with  a 
big  club  about  three  feet  long,  *  *  *  He  struck  my  horses  two 
or  three  times.  *  *  *  He  was  mad.  *  *  *  i  y^ig  loading 
oom  out  of  the  piles;  was  loading  up  com  when  he  struck  the 
horses." 

Same  witness  on  cross-examination  testifies :  ''  When  he  struck 
the  horses^  he  struck  them  on  the  head,  and  they  stopped,  etc 
Don't  know  who  held  the  lines.  Maybe  my  little  boy  held  one  and 
me  the  other.  *  *  *  Hestruck  the  horse  next  to  me.  *  *  * 
The  team  was  made  to  stand  when  defendant  struck  the  horses. 
*    *    *    I  was  not  in  the  wagon  when  he  struck  them." 

Edward  Bein  testified  :  ''  Eirland  hit  the  horses  on  the  head, 
and  they  stopped.  We  were  just  going  to  driye  out  My  father 
was  then  standing  on  the  ground  near  the  wagon.  Defendant  put 
his  hands  on  the  horses  to  unhitch  them  from  the  wagon;  tried  to 
unhitch  the  traces.  Just  before  that  he  struck  the  horses,  when 
father  was  standing  on  the  other  side  of  the  wagon.'' 

Frank  Bein  testified:  ''At  the  time  the  horses  were  struck,  fyXhet 
was  in  the  wagon. '^ 

The  defendant  testifies,  that  he  "didn't  touch  the  horses,  except 
that  he  attempted  to  unhitch  them  from  the  wagon." 

It  is  apparent  that  there  was  eyidenoe  in  the  case  to  which  the 
second  instruction  was  applicable.  The  yerdict  being  general,  we 
are  unable  to  determine  whether  he  was  conyicted  for  touching  the 
person  of  Bein  or  for  striking  his  horses.  It  may  be  that  the  jury 
found  the  defendant  guilty  of  striking  the  horses  of  Bien,  for  the 
defendant  admitted  that  he  attempted  to  unhitch  the  horses  from 
the  wagon^  and  consequently  must  haye  touched  them,  while  he 
posiuyely  denies  that  he  touched  the  person  of  the  prosecuting  wit- 
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Bendesy  there  was  eyidenoe  tending  to  impeach  the  oharaoter 
of  Bein.  The  jxaj  may,  therefore,  hare  donbted^  reasonably,  the 
guilt  of  the  defendant  in  the  gtrildng  of  Bein,  and  fonnd  him 
gnilty  only  of  having  '^  in  a  rode  and  angry  manner  straok  the 
horses  of  Bein  with  a  stick,"  while  ''he  was  driring  histeam  in  the 
act  of  gathering  corn." 

The  second  instruction  was  inapplicable  to  the  eyidence  and  was 
calcnlated  to  mislead  the  jury,  and  being  erroneous,  the  judgment 
should  be  rerersed. 

The  judgmentis  reyersed;  and  the  cause  is  remanded  for  a  new 
trial  in  accordance  with  this  opinion. 

Judgment  fw&ned  and  mw  Mai  ord&mL 
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A  Stale  statate  pronded  that  any  penon  taking  a  wiitton  oWgatloo,  the  oon- 
Bideiatlon  whereof  la  a  patent-iight,  akall,  before  rack  obligation  la  ilgned 
bj  the  maker,  insert  in  the  body  thereof  **  giren  for  a  patent-right."  Sdd$ 
nneonBtitationaly  as  interfering  with  the  ezclasive  power  of  congress  Is 
regulate  patents. 

From  the  Huntington  circuit  court 

H.  T.  Helm  and  N.  0.  Ba9$,  for  appellant 

/•  J?.  Slack,  for  appellee. 

BuBKiBK,  J.  This  is  an  appeal  from  a  judgment  of  the  oourt 
below,  rendered  on  a  promissory  note,  to  which  the  appellant,  the 
defendant*  below,  pleaded,  in  substance,  that  the  said  note  was 
given  for  a  patent-right,  or  some  interest  in  a  patent;  and  that  the 
said  note  was  invalid  and  void,  by  reason  of  the  omission  to  insert 
in  the  body  of  said  note,  above  the  signature,  the  words  ''given 
for  a  patent  right,"  as  required  by  a  statute  of  the  State  of  Indiana. 
3  Ind.  Stat  364. 

By  the  second  section  of  the  act  referred  to,  it  is  provided,  that 
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any  person  who  may  take  any  obligation  in  writing,  for  whidha 
patent-righty  or  right  claimed  to  be  such,  shall  form  the  whole  or 
any  part  of  the  consideration,  shall,  before  it  is  signed  by  the 
maker,  insert  in  the  body  of  tiie  obligation,  abore  the  signatore, 
the  words  '^  given  for  a  patent-right." 

The  third  section  provides,  that  any  person  who  shall  take  any 
obligation  for  a  patent-right,  without  complying  with  the  require- 
ments of  this  act,  shall  be  deemed  guilty  of  a  misdemeanor,  and 
subject  to  a  penally  therein  provided. 

The  purposes  of  this  case  do  not  require  a  further  statement  of 
the  provisions  of  the  act  referred  to. 

To  the  plea  of  the  appellant  there  was  a  demunto,  which  mm 
sustained  by  the  court  below,  on  which  ruling  judgment  was  len* 
dered  against  the  appellant. 

The  appellant  assigns  for  error  the  decision  of  the  court  below  in 
sustaining  a  demurrer  to  the  plea  above  set  forth. 

The  case  presents  two  questions: 

1.  Whether,  under  the  provisions  of  such  a  statute  as  thitt  whioh 
is  above  set  forth,  a  note  can  be  given  and  enforced  which  does  noi 
contain  the  words  required  by  such  statute.     And, 

2.  This  involves  the  further  question,  which  has  been  raised,  d 
the  constitutional  validity  of  the  statute  itself,  so  far  as  the  making 
and  taking  of  a  note  for  a  patent-right  extend. 

If  the  legislature  of  this  State  possessed  the  constitutional  power 
to  enact  the  law  in  question,  there  can  be  no  doubt  that  a  note 
taken  in  violation  of  its  provisions  would  be  illegal  and  void. 

The  solution  of  the  second  question  depends  upon  whether  the 
States  have  been  prohibited  by  the  federal  constitution  from  legis- 
lating on  the  subject  embraced  in  the  act  in  question. 

The  eighth  section  of  the  first  article  of  the  constitution  of  the 
United  States,  which  contains  an  enumeration  of  the  powers 
granted  to  the  federal  government,  confers  on  congress  the  power 
'^  to  promote  the  progress  of  science  and  useful  arts,  by  securing ' 
for  limited  times  to  authors  and  inventors  the  exclusive  right  to 
their  respective  writings  and  discoveries.'* 

It  is  insisted  by  counsel  for  appellee  that  the  above  grant  of 
power  confers  upon  the  national  government  the  exclusive  power 
to  legislate  on  the  subject  of  patents,  and  that,  consequently,  the 
legislature  of  this  State  possesses  no  power  to  legislate  on  the 
subject. 
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fiiOBT,  J.,  in  deliTering  the  opinion  of  the  court  in  Hauitan  y. 
Moore,  6  Wheat  49,  lays  down  certain  roles  of  conBtmotion  and 
interpretation  which  should  be  employed  in  determining  whether  a 
grant  of  **  power  to  the  national  goyemment  is  exclugiye  or  coiH 
current"    He  says: 

<<  The  soyereignty  of  a  State  in  the  exercise  of  its  legislation  is 
not  to  be  impaired,  unless  it  be  clear  that  it  has  transcended  its 
legitimate  authority;  nor  ought  any  power  be  sought^  much  less  to 
be  adjudged,  in  f^yor  of  the  United  States,  unless  it  be  clearly 
within  the  reach  of  its  constitutional  charter.  Sitting  here,  we 
are  not  at  liberty  to  add  one  jot  of  power  to  the  national  goyem* 
ment  beyond  what  the  people  haye  granted  by  the  constitution; 
and,  on  ihe  other  hand,  we  are  bound  to  support  that  constitution 
as  it  stands,  and  to  giy6  a  fair  and  rational  scope  to  all  the  powers 
which  it  clearly  contains.  * 

''The  constitution  containing  a  grant  of  powers  in  many 
instances  similar  to  those  already  existing  in  the  State  goyem* 
ments,  and  some  of  these  being  of  vital  importance  also  to  State 
authority  and  State  legislation,  it  is  not  to  be  admitted  that  a  mere 
grant  of  such  powers  in  affirmatiye  terms  to  congress,  does,  per  M^ 
transfer  an  exclusive  sovereignty  on  such  subjects  to  the  latter. 
On  the  contrary,  a  reasonable  interpretation  of  that  instrument 
necessarily  leads  to  the  conclusion  that  the  powers  so  granted 
are  never  exclusiye  of  similar  powers  existing  in  the  States,  unless 
where  the  constitution  has  expressly  in  terms  giyen  an  exclusiye 
power  to  congress,  or  the  exercise  of  a  like  power  is  prohibited  to 
the  States,  or  there  is  a  direct  repugnancy  or  incompatibiliiy  in  the 
exercise  of  it  by  the  States." 

In  Oilman  y.  Philadelphia^  3  WalL  713,  the  rule  is  stated  as  fol* 
lows:  ''The  States  may  exercise  concurrent  or  independent  power 
in  all  cases  but  three: 

"  1.  Where  the  power  is  lodged  exclusively  in  the  federal  conrti- 
tution. 

"  2.  Where  it  is  given  to  the  United  States  and  prohibited  to 
the  States. 

"3.  Where,  from  the  nature  and  subjects  of  the  power,  it  must 
necessarily  be  exercised  by  the  national  goyemment  exclusively." 

MA.RSHALL,  Chief  Justice,  in  delivering  the  opinion  of  the  court 
in  Sturges  y.  Crowninshieldy  4  Wheat  122,  says:  "  In  considering 
this  question  it  must  be  recoUected  that,  previous  to  the  formation 
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of  the  new  oonstdtation,  we  were  divided  into  independent  Stately 
united  for  Bome  pnrposes,  but,  in  most  respects,  sovereign.  These 
States  could  exercise  almost  every  legislative  power,  and,  among 
others,  that  of  passing  bankrupt  laws. 

''  When  the  American  people  created  a  national  legislature,  with 
certain  enumerated  powers,  it  was  neither  necessary  nor  proper  to 
define  the  powers  retained  by  the  States.  These  powers  proceed, 
not  from  the  people  of  America,  but  from  the  people  of  the  sev- 
eral States;  and  remain,  after  the  adoption  of  the  constitution, 
what  they  were  before,  except  so  far  as  they  may  be  abridged  by 
that  instrument  In  some  instances,  as  in  making  treaties,  we  find 
an  express  prohibition;  and  this  shows  the  sense  of  the  convention 
to  have  been  that  the  mere  grant  of  a  power  to  congress  did  not 
imply  a  prohibition  on  the  States  to  exercise  the  same  power.  But 
it  has  never  been  supposed  that  this  concurrent  power  of  legisla- 
tion extended  to  every  possible  case  in  which  its  exercise  by  the 
States  has  not  been  expressly  prohibited.  The  confusion  resulting 
from  such  a  practice  would  be  endless.  The  principle  laid  down 
by  the  counsel  for  the  plaintifF,  in  this  respect,  is  undoubtedly  cor* 
leot  Whenever  the  terms  in  which  a  power  is  granted  to  congress, 
or  the  nature  of  the  power,  require  that  it  should  be  exercised 
exclusively  by  congress,  the  subject  is  as  completely  taken  from  the 
State  legidatures  as  if  they  had  been  expressly  forbidden  to  act  on  it." 

The  same  learned  judge,  in  another  portion  of  his  opinion,  uses 
the  following  language  : 

*^  It  is  not  the  mere  existence  of  the  power,  but  its  exerdse,  which 
is  incompatible  with  the  exercise  of  the  same  power  by  the  States. 
It  is  not  the  right  to  establish  these  uniform  laws,  but  their  actual 
establishment,  which  is  inconsistent  with  the  partial  acts  of  the 
States.'' 

The  power  in  reference  to  patents  and  patent*rights  is  not  exclu- 
sively vested  in  the  general  government,  nor  is  it  prohibited  to  the 
States.  The  case  does  not,  therefore,  faU  within  the  first  or 
second  class  of  cases,  supray  but  comes  within  the  third. 

The  federal  government  has,  continuously,  from  the  adoption  of 
the  constitution  down  to  the  present  time,  legislated  on  the  subject 
of  patents  and  patent-rights.  Such  legislation  has  covered  the 
entire  ground;  for  it  has  not  only  regulated  the  manner  in  which  a 
patent  may  be  obtained  from  the  general  government,  but  it 
aas  prescribed   the  manner  in  which   such  right  may  be  sold 
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•ad  ooiiTejed^  and  has  imposed  penaltieB  for  iho  infringement 
thereof.  The  power  delegated  to  the  general  goyemment  haying 
been  ezerobed  by  oongreas,  and  as  from  the  nature  and  subject  of 
the  power  it  cannot  be  conveniently  exercised  by  the  States,  it  mus; 
necessarily  be  exercised  by  the  national  goyemment  exclosively. 
We  are  of  the  opinion  that  the  legislature  of  Indiana  possessed 
no  power  to  pass  the  statute  under  consideration,  and  it  must,  there- 
fore^ be  held  unconstitutional  and  yoid.  This  ruling  is  in  accord- 
ance with  the  adjudged  cases  upon  the  same  and  similar  statutes 
See  opinion  of  DAyis,  Justice,  in  Ex  parte  BoHnsan,  8  Ind.  Stat. 
865,  in  which  case  the  learned  judge,  in  passing  upon  the  yalidiiy 
of  the  statute  in  question,  uses  tiie  following  language:  ''  The  prop- 
erty in  inyentions  exists  by  yirtue  of  the  laws  of  congress,  and  no 
State  has  a  right  to  interfere  with  its  enjoyment,  or  to  annex  con- 
ditions to  the  grant  If  the  patentee  complies  with  the  law 
of  congress  on  the  subject,  he  has  a  right  to  go  into  the  open  mar- 
ket anywhere  within  the  United  States  and  sell  his  property.  If 
this  were  not  so,  it  is  easy  to  see  that  a  State  could  impose  terms 
which  would  result  in  a  prohibition  of  the  sale  of  this  species  of 
property  within  its  borders,  and  in  this  way  nullify  the  laws 
of  congress,  which  regulate  its  transfer,  and  destroy  the  power  con  • 
f erred  upon  congress  by  the  constitution.  The  law  in  question  at- 
tempts to  punish,  by  fine  and  imprisonment,  a  patentee,  for  doing 
with  his  property  what  the  national  legislature  has  authorized  him 
to  do,  and  is,  therefore,  yoid." 

The  judgment  is  affirmed,  with  costs. 

Judgment  afftrmei. 


Wild  y.  Dbio. 
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OmeUMhmU  km—ekituiei  auihorking  taking  ofUmdeffrprkaU  roade 

ttUutianal. 

A  statute  ftothoclsed  the  taking  of  lands  by  eminent  domain  lor  pilyate  roads 
oil  payment  of  damagea.    HM,  unconatitntional. 

AonoH  by  the  appellant  to  recoyer  damages,  and  to  restrain  the 
appellees  from  tearing  down  his  fences,  and  opening  a  pretended 
vriyate  road  through  his  land. 
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W*  Eamna,  W.  M.  Hoggatt  and  J.  H.  Lairds  for  appellees. 

OsBOBK^  J.    Two  qneetdons  are  presented  for  onr  oonsideration : 
Ist.  The  regularity  of  the  proceedings  of  the  board  of  oonnty  com* 
missioners  of  Posey  oonnty  in  establishing  the  road.    2d.  The  oon 
stitationality  of  the  law  under  whioh  it  was  established. 

[We  omit  that  part  of  the  opinion  relating  to  the  first  queetion 
as  it  is  unimportant] 

The  main  question  in  the  case  is  the  oonstitutionalily  of  the  law 
authorizing  the  location  of  private  roads. 

The  case  of  Kissinger  v.  Hanselman,  88  Ind.  80^  is  cited  as 
deciding  the  question  in  favor  of  the  law.  In  that  case^  the  peti- 
tion was  for  a  ^'  certain  private  road  for  the  purpose  of  having 
access  to  the  burial-ground  known  as^''  eta  The  commissioners 
ordered  the  road  to  be  opened  by  the  appellee  (the  applicant  for  the 
road)  on  payment  of  damages ;  the  damages  were  paid  and  the 
road  opened,  and  the  defendant  obstructed  the  road.  The  oourt 
said,  that  ''the  road  in  question  was  a  public  highway,  and,  con- 
sequently, that  the  questions  most  pressed  for  the  appellant  are  not 
in  the  case."  That  if  it  was  only  a  private  road,  then  half  the 
highways  in  the  State  were  of  that  class ;  void  in  their  inception^ 
if  the  right  of  eminent  domain  could  not  be  exercised  to  take  land 
for  them,  and  not  in  any  respect  under  the  jurisdiction  of  the 
local  authorities,  nor  to  be  opened  or  kept  in  repair  by  the 
public. 

From  the  language  used  by  the  oourt  in  that  case,  we  think  the 
proviso  in  the  section  providing  for  private  roads  must  have  been 
overlooked.  1  O.  &  H.  866,  §  49.  In  that  proviso  it  is  declared 
that  the  petitioner  ''  shall  open  and  keep  in  repair  such  road  at  his 
own  expense. '^  That  section  was  amended  by  an  act  approved 
March  9,  1861.  8  Ind.  Stat.  290.  By  that  act  any  person  or  per- 
sons might  have  a  private  road  laid  out,  *  *  *  under  regula- 
tions provided  by  law  for  the  location  *  *  *  of  highways,  so 
far  as  such  regulations  might  be  applicable :  ''  Provided,  that  such 
board  of  commissioners  may  order  such  private  road  to  be  laid 
out,  *  *  «  without  any  view,  if  there  be  no  remonstrance 
against  such  petition :  Provided  further,  that  such  petitioner  or 
petitioners  asldng  such  road  shall  open  and  keep  in  repair  such  road 
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at  hia  or  their  own  ezpenfie,  and  that  snoh  road  may  be  either  dirt^ 
plank,  maoadamiied,  gravely  or  railroad.'' 

We  think  it  manifest  that  the  theory  of  the  court  was,  that  the 
public  were  to  open  the  road  and  keep  it  in  repair,  and  that  it  was 
onder  the  joriBdiction  of  the  local  authorities,  whereas  by  the 
statute  such  was  not  the  case. 

Mr.  Angell  in  his  work  on  the  law  of  highways,  says :  **  The 
word  'way'  is  derived  from  the  Saxon,  and  means  a  right  of  use  for 
passengers.  It  may  be  private  or  publia  By  the  term  '  right  of 
way,'  is  generally  meant  a  priyate  way,  which  is  an  incorporeal 
hereditament  of  that  class  of  easements,  in  which  a  particular  per^ 
son,  or  particular  description  of  persons,  haye  an  interest  and  a 
right,  though  another  person  is  the  owner  of  the  fee  of  the  land,  in 
which  it  is  claimed."  Angell  on  Highways,  1,  2.  '^  Highways  are 
public  roads,  which  every  citizen  has  a  right  to  use."  Id.  3.  '^  A 
passage,  road,  or  street,  which  every  citizen  has  a  right  to  use." 
Bout,  Law  Diet. 

The  act  to  provide  for  the  opening  of  highways  recognizes  and 
calls  all  public  roads  highways,  and  in  all  such  cases  yiewers  must 
be  appointed ;  and  before  the  commissioners  can  order  the  road  to 
be  opened  as  a  highway,  such  viewers  must  find  that  it  is  of  public 
utility.  A  private  road  is  called  a  '^  private  road  "  as  contradistin- 
guished from  a  public  road  or  highway.  No  viewers  are  required 
unless  a  remonstrance  is  filed.  When  a  highway  is  located,  the 
board  of  commissioners  shall  order  it  opened  and  kept  in  repair, 
and  the  order  shall  be  transmitted  to  the  trustee  of  the  township 
in  which  the  location  is  made ;  and  the  trustee  shall  notify  the 
proper  supervisor  to  work  the  road.  1  O.  ft  H.  393,  §  18.  When 
a  private  road  is  located,  the  petitioners  shall  open  and  keep  it  in 
repair  at  their  own  expense.  They  get  no  credit  for  the  work  done 
upon  such  road.  It  is  made  a  penal  ofEense  to  obstruct  a  public 
highway,  and  supervisors  are  liable  to  be  fined  for  failing  to  keep 
the  highways  in  their  districts  in  repair.  The  statutes  of  this  State 
recognize  the  distinction  between  public  and  private  roads.  One 
is  for  the  use  of  the  public  and  must  be  maintained  at  public 
expense ;  the  other  is,  as  its  name  indicates,  private,  for  the  use  of 
the  particular  persons  for  whose  benefit  it  is  located,  and  must  be 
maintained  at  their  expense.  It  is  not  for,  and  cannot  be  used  by, 
the  public 

The  constitutionality  of  the  provision  depends  upon  the  power  of 
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the  legislature  to  authorize  the  appropriation  under  the  right  of 
eminent  domain.  In  the  case  of  The  Water  Works  Co.,  etc.,  y. 
Burkkart,  41  Ind.  364,  it  was  said,  that  ^^  the  right  of  eminent 
domain,  that  is,  the  ultimate  right  of  the  sovereign  power  to 
appropriate,  not  only  the  public  property,  but  the  private  property 
of  all  the  citizens  within  the  territorial  sovereignty,  to  public  pur- 
poses, is  inherent  in  the  government.  *  *  *  It  is  to  be 
exercised  only  when  the  public  exigencies  require  it  *  *  '^  U 
the  legislature  attempts,  under  the  power  of  taking  property  under 
the -right  of  eminent  domain,  to  take  property  confessedly  not  for 
public  usQ,  then  the  courts  may  prevent  it"  Mr.  Cooley,  in  hia 
work  on  Constitutional  Limitations,  says  :  **  It  is  conceded  on  all 
hands  that  the  legislature  has  no  power,  in  any  case,  to  take  the 
property  of  one  individual  and  pass  it  over  to  another  without 
reference  to  some  use  to  which  it  is  to  be  applied  for  the  publio 
benefit.  *  *  *  It  seems  not  to  be  allowable,  therefore,  to 
authorize  private  roads  to  be  laid  out  across  the  lands  of  unwilling 
parties  by  an  exercise  of  this  right  The  easement  in  such  a  case 
would  be  the  property  of  him  for  whom  it  was  established." 
Gooleys  Const.  Lim.  530. 

Bankhead  v.  Brown,  25  Iowa,  540,  held  that  a  law  of  that  State, 
authorizing  the  location  of  private  roads  and  appropriating  private 
pniperty  therefor,  was  unconstitutional.  Dillok,  C.  J.,  in  his 
opjiion  in  that  case,  says  :  ^' With  respect  to  the  act  of  1866,  we 
are  of  opinion  that  roads  thereunder  established  are  essentially 
ptivate,  that  is,  are  the  private  property  of  the  applicant  therefor. 

*  *  *  Such  road  may  be  established  upon  the  petition  of  the 
applicant  alone;  and  he  must  pay  the  costs  and  damages  occasioned 
thereby,  and  perform  such  other  conditions  as  to  fences,  etc.,  as  the 
board  may  prescribe.  The  public  are  not  bound  to  work  or  keep 
such  roads  in  repair,  and  this  is  a  very  satisfactory  test  as  to  whether 
a  road  is  public  or  private.''  Sadler  v.  Lan^gham,  84  Ala.  811,  held 
the  same  doctrine.  After  referring  to  the  statutes,  the  court,  on 
page  332,  says:  ^' Under  an  irresistible  implication,  springing  out 
of  the  language  employed  in  each  of  these  statutes,  there  was  an 
attem}  t  made  to  confer  authority  to  take  the  private  property  of 
some  person  or  persons,  other  than  the  applicant,  as  a  track  for 
such  road.  This  is  a  taking  of  private  property.  Is  the  use  public  ? 
The  statute  speaks  alone  of  private  roads.  They  are  to  be  opened 
and  kept  in  repair  at  the  expense  of  the  applicant,  and  he  alone  ia 
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lo  make  oompenBatioii  to  the  owners  of  the  land  orer  which  it 
panooa.  Their  bnidens  are  to  be  borne  by  him,  and  for  their  per- 
formance he  can  claim  no  exemption  from  work  on  public  roadi. 
We  think  it  clearly  appears  that  these  uses  are  simply  private; 
and  there  is  nothing  in  the  statute  which  authorizes  public  trayel 
on  such  priTate  roads.  So  far  as  the  statutes  assume  to  gixe 
authority  to  lay  out  such  road  over  the  lands  of  another  withoct 
his  consent,  the  statute  is  unconstitutional."  Nesbitt  v.  Trtmbc^ 
39  DL  110,  held  that  an  act  authorizing  the  establishment  of  pri- 
Tate roads,  so  far  as  it  undertook  to  appropriate  private  property, 
was  unconstitutional;  that  the  l^slature  was  powerless  to  afford 
the  means  by  which  a  private  way  could  be  established  over 
another's  land  without  his  consent  Dickey  y.  Tennisony  27  Ma 
373;  Osbom  t.  ^ar^,  24  Wis.  89;  1  Am.  Bep.  161;  Taylor  y.  Porter, 
4  Hill  (N.  Y.)  140,  and  others,  hold  the  same.  The  fact  that  the 
statute  authorizing  such  ways  declares  that  they  shaU  be  for  the 
exdusiTe  use  of  the  applicant,  does  not  in  our  opinion  change  his 
right  It  is  to  be  a  private,  not  a  public  way,  established  and 
maintained  at  bis  ezjiense.  The  pubUc  authorities  have  no  control 
over  it  It  is  as  much  his,  as  if  he  secured  it  by  contract,  instead 
of  by  condemnation. 

•Some  of  the  courts  have  upheld  laws  somewhat  similar  to  ours. 
The  reasons  given  are  not  uniform.  That  such  ways  are  bnjichea 
of  the  highways  and  a  part  of  a  system,  that  the  power  has  been 
exercised  and  undisputed  for  a  long  time,  and  that  the  public  are 
interested  in  securing  to  every  citizen  a  way  to  and  from  his  land. 
are  not,  in  our  opinion,  sufficient  to  authorize  taking  the  private 
property  of  one  and  conveying  it  to  another,  either  with  or  without 
compensation. 

Concede  that  the  public  exigency  requires  that  a  way  should  bo 
opened  to  every  man's  farm,  and  that  the  State  may  and  should 
provide  for  the  establishment  of  a  public  road  or  highway,  to 
enable  every  citizen  to  discharge  his  duties,  and  travel  to  and  from  his 
farm;  it  does  not  follow  that  such  ways  should  be  private  and 
owned  by  the  party  applying  for  them.  If  it  would  be  of  public 
utility  to  establish  the  road,  then  it  should  be  a  highway.  If  not, 
the  right  of  eminent  domain  cannot  be  exercised  to  establish  it  It 
ji  not  the  amount  of  travel,  the  extent  of  the  use  of  a  highway  by 
the  public,  that  distinguishes  it  from  a  private  way  or  Toad.  It  is 
the  right  to  so  use  or  travel  upon  it,  not  its  exercise. 
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We  refer  to  the  following  additioiiAl  aathoritieB,  besriiig  npott 
the  question:  Clack  v.  WhiU,  i  Swan.  (Tenn.)  540;  Hiebmm^M  Oui^ 
1  Earring.  (Del)  580;  Perrine  v.  Farr,  2  Zab.  854. 

The  judgment  of  the  said  Posey  common  pleas  is  reyersed,  witii 

4i08t8. 

The  cause  is  remanded^  with  instructions  to  sustain  the  demurrer 
■io  the  second  paragraph  of  the  answer^  and  for  further  prooeedings 
n  accordance  with  this  opinion. 


Nan.— 2YivIorT.Pbreer,4  mil,14Q,to  a  lokUiig  obm  for  Om  dooMne  laid  dovm  to  Ito 
piinoliMU  OMO,  and  has  been  approved  in  Baker  r,  Bramant  6  mn,  47;  In  Enhmyr^  €bi^ 
fMT,  8  N.  Y.  611;  in  Pmoenr  v.  Bergen,  6  id.  aBS.  and  l^  Ghaaoellor  Knr  In  a  note  lokli 
Oonimentai1ee,9Kent(18tilied.X380,  note/.  To  avoid  the  dlfDoolly,  It  was  ptorlded  In  tha 
New  York  constitution  of  IMd,  that  private  roads  might  be  opened  in  the  same  manner  as 
other  ways;  and  the  oonstituttons  of  Georgia  and  Michigan  contain  like  pravWoos.  That 
private  wsys  for  private  purposes  onlj  cannot  be  established  over  the  land  of  anothsr 
without  his  consent^  was  held  in  the  fbDowing  additional  cases:  Oreorv.  Orosriifc  40  DL  t7S| 
WMder  v.  Winkler,  40  id.  186;  Dickey  v.  Tennleon,  S7  Mo.  87S;  fieuBsr  ▼.  Lanokaen,  H  Altb 
SU;  Batikhead  v.  Brovm,  S6  Iowa.  640;  WhUe  v.  Olarfc,  9  Swan.  S80.  WherSk  howvfer,  a 
way  is  guosf  jNiMIe— that  is,  opened  to  publlo  nse,  although  primarily  destgned  Corlto 
benelltof  an  individual  who  pays  all  the  damages  ~  it  has  been  heldnototaoodoostolto 
constitntion.  Such  cases  wero  Fsrrte  v.  BltHiiMs,  6  Ohio  81  lOS;  BeB  ▼.  Pro«t||^  41  Vl  SM| 
WhiUnoham  v.  Bowen,  »  Id.  S17;  ProsCor  v.  ^ndoDer,  4i  N.  H.  8tfL  But  in  Barveif  W, 
Tkomag,  10  Watts,  66,  and  hi  Pdeopsonfiood,  16  Fenn.  St.  16^  tbeooostitatlooall^oC  priflts 
roads  over  private  lands  was  upheld,  though  In  the  latter  case  wItfaoiitooMidsntloa. 

Judge  Oooun  says,  in  a  note  to  his  vahiable  treatise  on  Ck>nBtltutional  Limitations,  page 
531 :  "In  the  text  we  have  stated  what  is  unquestionably  the  result  of  the  authorities ; 
though  If  the  question  were  an  open. one,  it  might  weO  be  debated  whether  the  ri^i^  to 
aathorise  the  appropriation  of  the  property  of  individuals  did  not  rest  rather  upon  grounds 
of  general  pubUo  policy  than  upon  the  public  purpose  to  which  it  was  proposed  to  deffuts 
11  There  are  many  cases  In  which  individuals  or  private  corporations  have  been  SBS- 
powered  to  appropriate  the  properly  oC  others,  when  the  general  good  ^^"^-^^  Hi 
though  the  pnipose  was  no  mors  tmhICe  than  it  Is  hi  any  case  where 
the  conununity  generally  twm  a  private  snteq^issi**  Bes^oa  thasBbJeoloCltoi 
tiooaUty  of  private  loadii  an  tfaborals  astisia  la  6  An.  Lmt  : 
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To  Qomplj  with  the  eondition  of  a  Are  poli^>  requiring  as  partioular  i|a 
Mooantof  the  lorn  and  damage  as  th^  natnxeof  the  eaae  will  admit,  where  iQ 
the  hooka,  InToioea  and  Tonchen  are  preeerred,  the  inaored  must  giTe,  in  hia 
ptelhnlnaiy  pvoola,  fall  and  exact  particalan  of  hia  loaa. 

U  the  Inaaren  intend  to  Inaiat  upon  defeota  in  the  preliminary  proola,  the/ 
ahonld  notify  the  policy  holder  that  he  may  amend  them  in  v£me,  if  he  mau 
If  thciy  are  silent,  or  object  on  other  gronnda,  it  ia  eridence  of  wairer. 

If,  alter  reasonable  time  to  examine  the  proofs  presented  and  reoeived,  the  i»- 
anrers  do  not  object  to  tbem,  bat  are  silent  nntil  their  time  for  payment  haa 
expired,  or  la  about  to  expire,  each  delay  shall  he  eyidenoe,  from  which  the 
tey  xiay  infer  a  waiver  of  the  defects. 
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Jones  v.  The  Mechanice'  Fire  InBUianoe  Go. 

Fraud  and  false  swearing  will  avoid  the  policy ;  but  mere  mistakes  In  stating 
facts,  which  do  not,  in  themselves,  annul  its  conditions,  and  do  not  appear 
to  be  willful  misrepresentations,  will  not  defeat  the  action. 

The  ledger  and  cash  book  of  the  insured  may,  in  some  cases,  be  received  la 
evidence. 

A  witness,  in  the  same  business  In  another  place,  and  where  the  oondlttons  aie 
unlike,  cannot  be  asked  the  proportion  between  his  stock  and  sales,  to  trnlae 
a  presumption  of  fraudulent  statement  bj  the  plalntIC  {Imwmnm  Ok  t, 
Wmde,  11  WaU.  488,  distinguished.) 

On  motion  for  new  trial. 

This  action  is  founded  on  two  certain  policies  of  insoranoey  and 
the  several  renewals  thereof,  issued  by  the  defendants  to  the  plain- 
tiff ;  one  dated  April  16,  1866,  for  t3,000;  the  other  dated  Janu* 
aiy  24,  1867,  for  $1,500.  Both  are  on  the  plaintiff's  stook 
of  merchandise,  consisting  of  groceries  and  liquors  of  aU  kinds,  and 
all  such  articles  as  are  usually  kept  in  a  wholesale  and  retail  giooeiy 
and  liquor  store,  in  his  store  at  Morristown. 

The  policies  are  in  the  usual  form,  and,  in  the  body  of  each,  the 
company  promise  and  agree  to  niiikc  good  unto  the  insured  all  suoh 
loss  or  damage,  not  exceeding  in  amount  the  sum  insured,  as  shall 
happen  by  fire  to  the  property  within  the  term  of  insurance  ;  the 
said  loss  or  damage  to  be  estimated  according  to  the  actual  cash 
Talue  of  the  said  property  at  the  time  the  same  shall  happen  ;  and 
to  be  paid  within  sixty  days  after  due  notice  and  proof  thereof  tnade 
by  the  insured,  in  conformity  to  the  conditions  annexed  to  the  policy, 
unless  the  property  be  replaced,  or  the  company  have  given  notice 
to  rebuild  or  repair  the  damaged  premises,  etc. 

The  store,  with  nearly  all  the  goods  of  the  plaintiff  oontained 
therein,  was  destroyed  by  fire  March  2,  1871. 

The  policies  were  continued,  by  renewals,  beyond  the  time  of  tlia 
fire  ;  a  notice  of  loss,  and  account  of  the  loss  and  damage,  aooom* 
panied  with  the  oath  of  the  plaintiff,  were  served  on  the  defendants. 

The  total  loss  claimed  by  this  statement  was  $46,510.74  Total 
insurance,  in  different  companies,  $28,000. 

Action  was  brought  by  the  plaintiff,  July  25,  1871,  for  ih« 
amounts  of  the  two  above-named  policies  of  the  defendants,  and 
verdict  rendered  for  the  sums  therein  named  with  interest 

Upon  certain  rulings  of  the  justice  at  the  circuit,  and  exceptions 
to  his  charge,  and  because  the  verdict  is  alleged  to  be  against  the 
weight  of  evidence,  and  unjust,  a  motion  for  a  new  trial  was  made. 

The  further  particulars  will  appear  in  the  opinion  of  the  court 
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Vanatta,  for  plaintifE. 

(7.  Parker  and  WilliamMn^  for  defendants. 

SouDDBB,  J.  It  has  been  often  decided  that  snch  policies  ot 
insurance  are  contracts  of  indemnity,  in  case  of  loss  by  fire,  upon 
compliance  with  the  terms  and  conditions  therein  contained. 
They  are  therefore  to  be  construed  as  other  contracts  between  com- 
petent parties,  to  fulfill  their  intentions  as  they  have  expressed 
them  in  writing. 

In  this  case,  it  is  first  objected  that  the  court  erred  in  refusing  to 
nonsuit  the  plaintiff,  because  due  notice  and  proof  of  the  loss,  in 
conformity  to  the  conditions  annexed  to  the  policies,  were  not 
made  sixty  days  prior  to  bringing  the  action. 

Such  proof  and  notice  are,  by  the  terms  of  the  policies,  con 
ditions  precedent,  and  the  company  have  sixty  days  to  pay  the  loss, 
after  notice  and  proof  are  made. 

By  article  9,  of  the  policies,  '*  Persons  sustaining  loss  or  damagis 
by  fire,  shall  forthwith  give  notice  thereof  in  writing  to  the  com- 
pany," etc  Notice  was  given  to  the  defendants  by  Bdwin  Boss,  an 
insurance  agent,  on  the  day  after  the  fire,  and  they  have  not 
:>bjected  to  the  form  or  the  time  of  this  notice  at  the  trial  of  the 
oause. 

Ill  the  same  article  it  is  stipulated  thai^  ''  as  soon  as  possible, 
they  shall  deliyer  as  particular  an  account  of  the  loss  and  damage 
as  the  nature  of  the  case  will  admit,  signed  with  their  own  hands ; 
and  they  shaU  accompany  the  same  with  their  oath  or  afflrmatiout 
declaring  the  said  account  to  be  just  and  true.'* 

An  account  of  the  loss  and  damage,  Tcrified  by  the  oath  of  the 
plaintiff,  was  received  by  the  defendants,  April  3,  1871*  The 
time  seems  longer  than  would  be  necessary,  but  meanwhile,  the 
adjusting  agent  of  the  defendants  examined  the  premises,  had  con- 
versations with  the  plaintiff,  and  saw  his  books  May  16,  in  the 
office  of  plaintiff's  attorney.  These  books  appear  to  have  been  the 
day-book,  ledger  and  cash-book.  From  these,  an  account  of  cash 
sales  and  credits  was  taken  off.  The  blotter  was  not  shown.  The 
inventory  made  by  the  plaintiff  in  April,  1870,  which  is  copied  in 
his  proof  of  loss  served  on  the  defendants  April  3,  1871,  was 
shown  to  Colwell,  who  represented  one  of  the  other  conipanies, 
March  6,  1871,  but  does  not  appear  to  have  been  seen  by  Winter^ 
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ton,  the  agent  of  defendants.  These  agents  were,  however,  exam- 
ining the  facts  together.  After  the  examination  of  the  books.  May 
a,  1871»  A.  J.  Winterton,  special  agent  to  adjust  for  the  several 
insnrance  oompanies  having  policies  on  pbuntifTs  goods,  addressed 
a  letter  to  him,  by  which  he  was  notified  that  papers  purporting  to 
be  proofs  of  loss,  and  served  on  said  companies,  having  reference 
to  the  fire  which  occurred  March  2, 1871,  which  were  served  in 
the  month  of  April  next  succeeding,  were,  upon  careful  examina- 
tion, found  to  be  insufficient  and  unsatisfactory,  in  that — 

1st  The  account  of  his  purchases  was  without  dates,  and  was 
not  in  detail,  and  did  not  furnish,  as  required,  ^'a  particular 
account  ^'  of  the  loss. 

2d.  The  account  of  goods  sold  for  cash  and  credit  waa 
largely  below  the  real  amount  shown  by  his  books  of  account. 
It  was  further  stated,  ''  that  by  the  above  the  insurance  oompaniea 
waive  no  rights  under  their  several  policies  of  insurance,  and  mod- 
ify no  objections  to  your  claim  for  loss  that  might  arise  from  other 
matters,  but  first  wish  your  proof  amended  and  completed,  as 
required." 

This  letter  is  a  distinct  objection  to  the  preliminary  proof  of  loss, 
because  it  does  not  give  a  particular  account,  and  the  purchases 
given  are  without  date,  and  not  in  detail  It  does  not  allege  that 
the  prodB  were  not  made  in  time,  nor  has  this  been  insisted  upon 
at  the  trial  TTpon  looking  at  the  preliminary  proofs  delivered  to 
the  defendants,  April  S,  1871,  we  find  them  to  consist,  first,  of 
the  certificate  of  the  nearest  notary,  pursuant  to  the  condition  of 
the  policies;  second.  Schedule  A,  an  inventory  of  goods,  April, 
1870,  belonging  to  Samuel  Jones,  Morristown,  N.  J.  This  is  item- 
ised into  named  articles,  quantities,  and  prices  carried  out,  and 
amounting  in  all  to  t43,IM1.00;  third.  Schedule  B,  goods  bought 
by  Samuel  Jones  from  April  1,  1870,  to  March,  1871.  In  this,  the 
namcB  of  the  parties  from  whom  the  purchases  were  made,  and  the 
amounts  purchased  of  each,  are  given;  but  there  are  no  dates,  and 
the  articles  purchased  are  not  named.  Thus  "  Oeo.  W.  Elder  ft 
do.,  $1886.96,"  and  others  following  in  like  form.  In  several  the 
articles  are  given,  with  amounts,  but  no  names;  in  others,  the 
places  where  purchased.  The  amount  foots  up  $21,961. 39.  Sched' 
ule  (/contains  the  goods  saved  from  the  fire,  amounting  to  1465.75; 
Schedule  2>,  amount  of  inventory  taken  April,  1870,  I43,M1.00; 
goods  bought  since  April  1,  1870,  to  March,  1871,  $21,961.89  — 
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totals  $e5,aOS.S9.  Dednoting  goods  sold  from  April,  1870,  to 
March,  1871,  $83,782.37;  less  twenty  per  cent  profits,  $4,556.47— 
$18,225.90;  balance,  $46,976.47;  goods  sayedfrom  fire,  $465.75  — 
leaying  a  total  loss  of  $46,510.74  Sehedule  JS  bSiowb  the  poUdes 
of  insoranoe  on  the  goods  of  plaintifF. 

The  objections  in  the  letter  of  May  24  are  to  ScheduU  B,  and 
the  amount  of  sales  given  in  Schedule  D.  The  first  is  alleged  to  be 
incomplete;  and  the  second,  false. 

The  pbuntifl  retamed  answer  to  this  letter,  served  Jnne  6, 1871, 
that  withont  admitting  there  was  any  insnffldency.in  the  pioofs  of 
loss,  bnt  to  give  all  information  in  his  power,  he  famished  the  par- 
ticnlars,  so  far  as  he  was  able,. of  the  bills  of  parchases  mentioned 
in  Schedule  B,  and  also  admitted  that  the  balance  of  sales  on 
ScheduU  D  should  be  $21,025.46,  instead  of  $18,225.90. 

The  other  particnlars  are  copies  of  inyoices,  stating  also  addi- 
tional parchases,  which  were  omitted  in  the  original  proof. 

Jaly  20,  1871,  A.  J.  Winterton,  special  agent  for  the  seyeral 
insoranoe  companies,  by  letter  to  the  plaintiff,  made  a  formal 
demand  upon  him  for  a  written  elimination  of  the  inventory  of 
April,  1870,  as  famished  in  his  several  proofs  of  loss,  showing 
what  property  therein  enumerated  he  claimed  was  inventoried  by 
the  United  States  government,  and  what  property  therein  enamer- 
ated  he  claimed  woe  not  inventoried  by  the  United  States  govem« 
ment,  at  the  time  of  the  seizure  made;  also,  a  demand  on  him  for 
a  written  statement,  giving  the  location  and  quantities  and  quality 
of  stock  on  the  premises  at  the  time  of  the  fire. 

To  this  formal  demand  the  plaintiff,  by  his  counsel,  on  July  21, 
1871,  answered,  refusing  to  comply. 

July  25, 1871,  this  action  was  brought  to  reoover  the  amounts 
insured  by  the  defendants.  The  seizure  referred  to  in  the  last 
communication  was  made  by  the  United  States  internal  revenue 
oiBcerB,  in  November,  1869,  for  aUeged  violation  of  the  revenue 
laws,  and  was  continued  until  March,  1870.  The  inventory  named 
was  that  made  by  these  officers  at  the  time  of  seizure. 

These  facts  must  be  stated  and  considered  in  their  order,  to 
determine  whether  the  action  was  prematurely  brought 

The  defendants  insist  that  the  action  could  not  be  brought  until 
rixty  days  had  elapsed  after*  June  6,  when  the  additional  particulars 
were  given. 

This  depends,  in  the  first  place,  upon  the  sufficiency  of  the  proof 
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of  loss  served  April  3, 1871.  It  mast  appear  to  be  as  particular  an 
aoconnt  of  the  loss  and  damage  as  the  nature  of  the  case  will  admit. 

This  has  often  been  characterized  as  a  harsh  role,  but  with  the 
modification  that  the  account  shall  only  be  as  {larticolar  as  the 
nature  of  the  case  will  admit;  this  is  hardly  jnst  It  is,  howeyer. 
Hie  contract  between  the  parties^  and  in  the  many  cases  to  be  found 
in  the  books,  the  courts  have  steadfastly  held  the  insured  to  a  com- 
pliance with  it. 

In  oases  where  the  fire  has  not  only  consumed  the  goods  insored, 
but  alL  books  and  Touchers  from  which  an  account  could  be  made^ 
the  insured  has  not  been  held  to  do  what  was  vain  and  impossible^ 
but  only  to  such  performance  as  the  nature  of  the  case  would  admit. 
Norton  v.  R.  <&  S.  Ins.  Co.,  7  Cow.  646;  Mason  y.  ffarvey,  8  Ex* 
819;    Boper  v.  London,  1  E.  &  E.  825  (102  K  0.  L.) 

In  the  present  case,  the  plaintiff's  books  were  saved;  he  had 
many  of  the  invoices  and  vouchers  for  his  purchases  between  April 
1,  1870,  and  March,  1871;  and  others  could  be  easily  procured. 
I  think,  therefore,  the  nature  of  his  case  admitted  of  full  and  exact 
particulars.  These  he  did  not  give  in  Schedule  B.  He  made  no 
statement  of  the  articles  purchased,  or  the  times  when  they  were 
bought  The  names  of  the  persons  from  whom  the  goods  were 
alleged  to  have  been  bought,  and  the  gross  amounts,  would  not 
enable  the  insurers  to  test  the  accuracy  of  the  account  delivered  to 
them.  It  would  have  imposed  no  great  additional  burden  upon 
him  to  state  in  his  first  proofs  the  items  of  his  several  purchasec!,  so 
far  as  he  had  or  could  obtain  vouchers  for  the  same,  as  was  done  in 
the  subsequent  proofs.  The  sales  being  entered  each  day  as  cash, 
I  think  are  sufiiciently  specified  in  the  gross  amounts,  as  there  could 
be  no  object  in  giving  the  amount  of  each  day's  sales,  if  it  were 
possible  so  to  do. 

In  Lycoming  County  Ins.  Co.  v.  Updegraff,  40  Penn.  811,  the 
gross  amount  of  the  inventory  at  the  close  of  the  year,  and  of  pur- 
chases up  to  the  date  of  loss,  were  taken  from  the  books,  and  stated 
together  as  a  total  sum.  This  was  held  to  be  insufficient  This 
case  is  different,  in  containing  a  particular  account  of  the  inven- 
tory, and  partial  statement  of  the  purchases  carried  out  in  separate 
sums,  but  still  the  full  particulars,  which  were  important  for  the 
defendants  to  know,  and  which  the  plaintiffs  had  it  in  power  to 
give,  were  not  rendered. 

A  detailed  list  of  the  articles  lost,  where  this  is  practicable,  is  the 
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intent  of  the  parties,  and  courts  should  only  relax  the  requirement 
where  the  nature  of  the  case  does  not  admit  of  such  particularity. 
CMlin  T.  Springfield  Fire  Ins.  Go.,  1  Sumner's  0.  0.  434.  The 
plaintiff  however,  claims  that  if  this  be  so,  the  defendants  by  their 
acts  have  waived  a  strict  compliance  with  this  condition.  In  many 
cases  this  subject  of  waiver  is  considered,  and  different  conclusions 
have  been  reached  by  the  courts. 

In  RoumageY.  Mech.  Ins.  Co.,  1  Oreen,  110,  the  court  held  where 
the  certificate  of  the  nearest  clergyman  was  defective  in  not  setting 
out  the  amount  of  the  loss,  and  the  company  resolved  that 'they 
would  not  pay  the  claim  made  by  the  insured,  or  any  part  thereof 
believing  that  it  was  founded  in  an  attempt  to  defraud  the  com- 
pany, that  this  resolution,  and  the  silence  of  the  company  in  regard 
to  the  defect  in  the  certificate,  was  not  a  waiver  of  such  defect 

Other  cases  have  held  that  the  company  will  be  considered  as 
waiving  the  informality  in  the  notice,  if,  when  the  notice  is  given, 
they  do  not  object  to  the  form  of  it,  but  refuse  to  pay  on  other  dis- 
tinct grounds.  Schench  v.  Mercer  Ins.  Co.,  4  Zabr.  447;  Francis  y. 
SomerviUe  Ins.  Co.,  1  Dutch.  78.  But  upon  the  point  that  the  defect 
is  not  waived  by  receiving  it  without  objection,  there  has  been  no 
other  decision  in  this  court  until  recently. 

Upon  reading  the  opinions  in  that  case,  it  will  appear  that  the 
court  differed,  and  relnctantiy  yielded  to  the  great  authority  of 
Ohief  Justice  Marshall,  in  Columbian  Ins.  Co.  v.  Lawrence,  i 
Pet  25.  But  this  case,  upon  rehearing  (10  Pet  507),  was  vir- 
tually overruled,  and  again  in  Taylor  v.  Merchants'  Ins.  Co.,  9  How. 
404,  most  decidedly  disapproved. 

The  first  two  cases  are  commented  upon  by  Chancellor  W alwobth, 
in  ^tna  Fire  Ins.  Co.  v.  Tyler,  16  Wend.  401,  and  the  good  sense 
of  the  rule,  as  held  in  the  New  York  courts,  was  vindicated.  This 
is  stated  in  his  language,  as  follows:  ^^  Good  faith  on  the  part  of 
the  underwriters,  in  such  a  case,  requires  that  if  they  mean  to  insist 
upon  a  mere  formal  defect  of  this  kind  in  the  preliminary  proofs, 
they  should  apprise  the  assured  that  they  consider  the  same  defect- 
ive in  that  particular,  or  to  put  their  refusal  to  pay  upon  that 
ground  as  well  as  others,  so  as  to  give  him  an  opportunity  to  supply 
the  defect  before  it  should  be  too  late ;  or  if  he  neglecte  so  to  do, 
then  silence  should  be  held  a  waiver  of  such  defect  in  the  prelimi- 
nary proofs,  so  that  the  same  shall  be  considered  as  having  been 
duly  made  according  to  the  conditions  of  the  policy." 
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Theee  oases,  as  in  Boumage  y.  MechanM  Ins.  Cb.,  relate  to  the 
fact  of  the  preUminary  proofs  requiring  the  certificate  of  loss  from 
the  nearest  magistrate ;  but  other  cases  haye  extended  the  doctrine 
to  the  clause  reqniring  the  insured  to  giye  notice  of  the  loss  forth- 
with, and  to  render  a  particular  account  within  a  limited  time,  and 
other  preliminaiy  proofs.  MeLaughlin  y.  Mut.  Ins.  O9.,  23  Wend. 
625;  Gilbert  y.  K  A.  Ins.  Co.,  id.  43;  Niyrton  y.  R.  S  & 
Ins.  Co.,  7  Oow.  645 ;  Francis  y.  Ocean  Ins.  Co.,  6  id.  404;  Cbr- 
netty.  Le  Roy,  9  Wend.  163 ;  Bodle  y.  Chenango  Ins.  Co.,  2  K.  Y. 
58;  &irea  y.  Buffalo  Ins.  Co.,  3  id.  122;  Bumsiead  y.  Dividend 
Ins.  Co.y  12  id.  81;  Kimball  y.  Hamilton  Ins.  Co.,  8  Bosw.  496; 
UnderhiU  y.  Agapam  Ins.  Co.,  6  Cush.  440;  Brewer  y.  Chelsea  Ins. 
Co.,  14  Gray,  203;  Angell's  L.  ft  F.  Ins.  244^  eta 

In  Priest  y.  Citizens^  Ins.  Co.,  3  Allen,  604,  the  court  in  stating 
fhe  distinction  between  waiyers  of  matter  of  form  and  substanoei 
ny  approyingly :  ''  It  is  said  that  stipulations  as  to  the  preliminaiy 
proofs  do  not  touch  the  substance  or  essence  of  the  contract;  but 
idate  only  to  the  form  or  mode  in  which  the  liability  of  fhe  com- 
pany shall  be  ascertained  and  preyed.  •  Besides,  such  preliminary 
proofs  must  necessarily  be  submitted  to  the  officers  of  the  corporis 
Hon,  who  must  pass  on  its  sufficiency,  and  it  therefore  comes  within 
Ihe  scope  of  their  authority  to  say  whether  proof  of  the  losses  is  suf- 
ficient. It  may  be  added,  that  in  ascertaining  and  settling  losses, 
they  frequently  act  upon  personal  inyestigations  by  themselyes  or 
their  agents,  and  thus  obtain  knowledge  that  renders  the  prelimi- 
nary proofs  wholly  immaterial."  It  was  held  there,  that  there  was 
evidence  to  go  to  the  jury,  showing  not  only  an  implied  but  aa 
express  waiyer. 

The  case  of  Bhawmut  Co.  y.  PeopU^s  Ins.  Co.,  12  Oray,  535,  denies 
fhe  authorily  of  a  special  agent  to  waiye  these  proo&,  but  admits  that 
fhe  president  of  the  company  may.  But  as  the  ruling  of  the  court 
in  that  case  may  be  thought  to  be  against  the  principle  aboye 
stated,  it  is  worthy  of  notice  that  it  cites  2  Pet  53,  as  an  authority 
upon  which  it  is  based.  So  it  will  be  found  that  courts  of  other 
states,  that  haye  held  differently,  haye  followed  this  case.  See 
Beatty  y.  Lycoming  Ins.  Co.,  66  Penn.  9;  Keenan  y.  Missouri  Ins. 
Co,,  12  Iowa,  126. 

The  conditions  of  insurance  policies  are  numerous,  yaried  and 
minute  in  details.  These  are  doubtless  essential  for  their  protec- 
tion against  fraud,  and  for  their  complete  security;  but  they  art 
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perplexing  to  personB  not  familiar  with  their  requirements  and  oon- 
stmction.  To  prevent  sharp  practice  and  unfair  advantage  from  a 
superior  knowledge,  it  seems  most  just,  and  without  imposing  an 
undue  burden  on  the  insurance  companies,  to  hold  that  when  the 
preliminary  proofs  are  received,  if  there  are  defects,  they  shall  so 
state  to  the  insured,  that  he  may  amend  them  in  time,  if  they  can 
be  amended.  If  they  intend  to  deal  fairly  with  an  honest  loss,  why 
should  they  not  so  state  ?  If  they  believe  the  claim  of  loss  is  a  frauds 
let  them  so  state,  and  contest  it  on  that  ground.  The  interests 
involved  are  so  great,  so  many  persons  hold  all  they  possess  depend- 
ent on  these  securities,  that  both  insurers  and  insured  should  be 
held  to  the  utmost  good  faith;  and  such  has  been  the  mauifest  par- 
pose  of  the  courts. 

A  recent  case  in  our  court  {B(uch  v.  Humboldt  Ins.  Ch.,  6  Vroom. 
429)  has  settled  this  construction,  so  far  as  the  question  wai 
involved,  in  the  determination  of  that  case. 

In  the  present  case  there  was  silence  on  the  part  of  the  insuien 
up  to  a  certain  time,  and  then  they  objected  to  the  partioulen 
given  in  one  of  the  schedules,  which  were  imperfect.  This  ndsei 
a  further  question,  whether  the  insurer  may  wait  until  his  siztj 
days'  credit  for  payment  is  about  to  expire,  and  then  object,  and 
upon  new  particulars  being  given,  claim  an  extension  of  sixty  days 
longer,  and  so  continue  to  prolong  the  payment,  from  time  to  time^ 
as  new  defects  may  be  discovered.  If  he  may  do  it  once,  he  may 
do  it  again  and  often.  To  prevent  such  abuse  of  this  right  to 
object,  which  the  insnrer  undoubtedly  has,  it  must  be  held  that  Up 
after  a  reasonable  time  to  examine  the  preliminary  proofs  presented 
and  leoeived,  the  insurer  does  not  object,  but  is  silent  until  hit 
time  for  payment  has  expired,  or  is  about  to  expire,  such  delay  shaD 
be  eonstmed  as  evidence  from  which  the  jury  may  infer  a  waiver 
of  the  defects.  The  objection  comes  too  late,  because  the  insnier 
obtains  tAeieby  unfiur  advantage,  which  would  be  obviated  bf 
prompt  action  on  his  part  If  he  must  object,  as  we  have  already 
held,  he  should  do  it  promptly,  otherwise  he  would  have  the  advant- 
age of  his  own  wrong  in  the  dehiy  of  payment 

This  element  of  delay  does  not  appear  in  other  cases  which  seem 
to  maintain  a  contrary  doctrine.  Thus  in  Shawmui  Oo.  v.  PoopWi 
Im.  Co.,  12  Gray,  M9,  it  is  said  <<the  defendant's  president  fu 
from  assuming  to  waive  any  of  the  conditions  of  the  policy,  or  to 
accept  dafeotive  prods  of  loes  as  raffldent,  took  extraordinaiy  pains 
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to  give  ihe  plainiifFs  notice  of  the  defects,  and  ample  opportunitj 
to  core  them.  Immediately  lie  gave  the  notice  when  the  first  state- 
ment was  receiyed*  Upon  receiving  additional  papers,  he  informed 
him  they  were  not  fall  enough,  and  a  few  days  later  deliyered  the 
papers  for  correction,  caUing  his  attention  especially  to  the  want  of 
any  statement  of  the  plaintiff's  interest.  These  were  peculiar 
grounds  for  requiring  information  on  this  poinf  And  so  he 
promptly  objected*    This  differs  from  the  present  case. 

In  KimbdU  v.  HamiUon  Ins.  Oo.,  8  Bosw.  495,  the  preliminary 
proofs  were  handed  in,  the  president  of  the  company  looked  oyer 
the  papers,  and  told  the  insured, ''  these  are  not  proofs,  and  referred 
him  to  his  policy  for  information."  The  insured  was  promptly 
warned  of  the  defects. 

In  Peacock  y.  New  York  Ins.  Co.,  1  Bosw.  838,  the  court  says : 
''The  defendants  are  allowed  sixty  days  after  the  preliminary 
proofs  are  furnished,  before  they  can  be  required  to  pay.  When, 
therefore,  what  are  in  good  faith  presented  to  them  as  preliminaiy 
proofs,  are  in  any  respect  def ectiye,  common  fairness  requires  that 
such  defects  be  suggested,  and  that  it  be  not  held  in  reserve,  to  be 
used  afterward  to  obtain  further  delay  of  payment,  or  to  defeat  a 
suit  brought  for  the  payment" 

That,  or  something  like  it,  appears  in  this  case.  The  first  proofs 
were  served  April  3, 1871 ;  objections  were  made  and  further  par* 
ticulars  required.  May  24,  1871.  Fifty-one  days  had  elapsed* 
Additional  proofs  were  served,  June  6,  1871.  July  20, 1871,  fur- 
ther particulars  were  required.  Forty-four  days  had  elapsed.  AB 
the  books  and  proofs  in  the  plaintiff's  possession  had  been  submitted 
to  the  inspection  of  the  company's  adjusting  agent  before  the  suit 
was  brought. 

The  court  rightly  refused  to  nonsuit  the  plaintiff,  and  permitted 
these  facts  to  go  to  the  jury  as  evidence  of  a  waiver  of  complete 
preliminary  proofs  on  the  part  of  the  plaintiff,  at  the  first  service. 

It  was  next  urged  that  there  was  fraud,  or  attempts  at  fraud,  by 
false  swearing,  or  otherwise,  which,  by  the  condition  of  the  policiei» 
caused  a  forfeiture  of  all  claim  on  the  defendants. 

The  facts  relied  on  to  sustain  this  reason  are — 

1st.  The  great  discrepancy  between  the  inventory  made  by  the 
i^vemment  officers,  when  they  seized  the  plaintiff's  store  in  Novem* 
3er,  1869,  and  that  made  by  him  in  ApnL  1870,  when  he  regained 
possession. 
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Sd.  The  aOeged  statementB  made  by  the  plaintifF  to  Winterton 
snd  Oolwell  looii  after  the  fire^  that  his  stock  burned,  or  his  loes 
amounted  to  about  I27|000  or  $28,000,  whereas  his  claim  shows 
146,510.74. 

8d«  The  affidayit  made  by  the  plaintiff.  May  23,  1871,  which 
oontamed  the  statement  that  his  inventory,  dated  April,  1870,  as 
induded  in  his  proof  of  loss,  was  taken  by  him  without  assistance; 
whereas  it  appeared  in  the  eyidence  that  his  derk,  DnfFord,  helped 
eoont  and  gauge,  while  he  made  all  the  entries  and  estimates,  and 
that  it  was  entered  in  a  book;  whereas,  it  appeared  that  it  was  first 
made  on  slips  of  paper. 

4ih.  Further,  that  there  was  an  error  in  the  aooount  given  in  the 
proo&  of  the  amount  of  sales.  This  was  taken  from  the  books  by 
Bdward  Pierson,  for  the  plaintiff,  and  appeara  to  have  been  his 
mistake. 

5ih.  Also,  that  it  was  not  shown  that  all  the  goods  purchased 
after  March,  1870,  went  to  the  store  at  Morristown,  but  some  to 
other  places,  though  the  entries  were  on  the  books. 

6th.  And  in  stating  that  the  schedules  and  account  were  full, 
accurate,  just  and  true.  All  of  which,  it  was  alleged  were  untrue, 
and  showed  fraud  and  false  swearing  within  the  condition  of  tb^ 
policy,  and  avoided  it. 

All  the  &cts  and  evidence  upon  which  the  charges  of  fraud  and 
false  swearing  were  based,  the  impeachment  of  the  witnesses  by 
contradiction  and  untrue  statements,  and  especially  of  the  plain- 
tiff's testimony,  were  fairly  and  fully  submitted  by  the  judge  in  his 
charge  to  the  jury,  and  I  find  no  misdirection  in  the  charge. 

The  corrections  in  the  account  were  made  before  the  suit  was 
brought,  and  it  was  competent  for  the  plaintiff  to  show  that  they 
were  made  by  mistake,  and  restate  them.  As  to  the  all^;ed  false 
swearing  in  the  affidavits,  and  untrue  statements  of  the  value  of 
the  property  destroyed,  it  is  not  suffident  to  show  that  there  were 
errors  in  the  fullness  and  accuracy  of  the  sworn  statement  of  loes, 
and  in  the  affidavit  of  a  collateral  fact,  as  to  who  helped  in  making 
an  appraisement  These  may  be  explained  and  corrected,  if  done 
in  good  faith.  Fraud  and  false  swearing  will  avoid  the  policy,  but 
mere  mistakes  in  stating  &ct8,  which  do  not  in  themselves  annul 
its  conditions,  and  do  not  appear  to  be  willful  misrepresentationa, 
will  not  defeat  the  action.     Campbell  v.  Charter  Oak  Ins.  Co.,  10 
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Allen,  213;  L&vjf  t.  BaUlie,  7  Bing.  849;  Briian  x.  B.  In8unme$  Ck., 

4  Foft  &  Fin.  905. 
The  jniy  hare  pasaed  upon  all  the  Berend  matten  which  were 

submitted  to  them  by  the  court,  and  although  there  is  conflict  in 
the  testimony  and  doubts  suggested,  yet  there  is  not  that  dear  pre- 
ponderance of  proof  against  the  verdict  which  would  justify  the 
court  in  disturbing  it 

The  several  exceptions  to  the  ruling  of  the  judge,  by  which  it  is 
said  that  illegal  evidence  was  admitted  and  legal  evidence  ruled 
out,  to  the  prejudice  of  the  defendants,  I  will  consider  briefly. 

It  was  objected  that  the  plaintiff's  ledger  and  cash-book  were 
admitted  in  evidence.  These  were  the  original  and  only  entries  of 
the  sales  made  by  the  plaintiff  from  April,  1870«  to  March,  1871, 
which  were  made  in  the  course  of  his  business,  and  were  the  origi- 
nals from  which  the  sales  account  was  taken,  which  was  stated  and 
delivered  as  a  part  of  the  proof  of  loss,  as  the  correctness  of  that 
sales  account  was  in  issue,  and  these  books  had  been  called  for  and 
examined  by  the  defendants'  agents,  as  part  of  the  plaintiff's  pre- 
liminary proofs,  and  were  verified  by  the  plaintiff's  oath,  they  were 
admissible  upon  that  issue.  If  they  were  shut  out  they  would 
exclude  all  possible  testimony  of  such  sales. 

The  question  put  to  the  plaintiff  on  his  cross-examination  by  the 
def endanl^s  counsel,  as  to  what  debts  he  owed,  and  how  much  he 
was  worth,  were  not  directiy  relevant  to  the  issue,  and  were  within 
the  discretion  of  the  judge  to  prevent  an  undue  expansion  of  the 
case  by  collateral  facts  and  issues.  Their  exclusion  is  not  good 
cause  for  setting  aside  the  verdict 

The  further  question  was  asked  of  William  H.  Oamp,  a  wf tness 
for  the  defendants,  who  resides  in  Newark,  whether  the  amount  of 
stock  carried  by  his  firm  ($50,000)  for  tiieir  average  year's  sales 
($500,000),  was  or  was  not  the  prudent  proportion  of  stock  to  sales 
in  that  business. 

This  question  was  overruled,  and  exception  taken.  The  testi- 
mony was  offered  to  raise  a  presumption  that  the  plaintiiPB  stocky 
as  he  claimed,  was  not  in  the  usual  proportion  to  sales  in  that  bust- 
nessy  but  much  greater,  and  therefore  fraudulent  This  question 
was  pressed  on  the  authority  of  Imurance  Co.  v.  Weide,  11  WalL 
488,  where  it  was  held  that  such  question,  of  a  merchant  in  St 
Paul,  was  competent  in  a  suit  by  another  in  the  same  business,  in 
the  same  city. 


I*) 
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Admitiiiig  this  to  be  so,  the  conditionB  were  alike  npor  which 
the  preramption  was  to  be  based*  It  was  the  same  kind  of  bnsi- 
ness  in  the  same  city;  but  here,  a  merchant  in  Newark,  a  largo 
city,  was  asked  the  proportions  of  his  stock  and  business;  and 
others  were  to  be  called  for  the  same  purpose,  in  order  to  deter- 
mine the  reasonable  and  probable  proportion  between  the  stock  and 
sales  of  the  plaintiff,  trading  in  a  small  place  like  Morristown. 
There  was  no  proper  or  proximate  relation  between  the  two,  and 
the  evidence  was  calculated  to  mislead  the  jury.  A  stock  in  a 
large  city  is  turned  more  rapidly  than  in  a  small  place,  and  it  is 
more  likely  to  accumulate  in  the  latter,  where  the  sales  are  slower, 
and  the  business  continued  for  several  years*  Other  differences 
will  suggest  themselves,  growing  out  of  the  peculiarities  of  men 
and  places.  Such  testimony  does  not  afford  any  reasonable  infer- 
ence as  to  the  principal  matter  in  dispute.  Nor  does  it,  in  the 
language  used  in  the  case  above  cited,  ^'conduce  in  any  reasonable 
degree  to  establish  the  probability  or  improbability  of  the  fact  in 
oontroversy.  *'  See,  also,  1  QreenL  £v.,  §  62,  448;  Boscoe's  N.  P. 
Ev.  38,  88. 

I  have  thus  examined  all  the  material  points  raised  in  this  case, 
as  the  importance  of  the  issue  demands,  and  find  no  reason  to  set 
aside  the  verdict  of  the  jury. 

The  motion  for  a  new  trial  is  refused. 


Shbbvb  t.  Jotob. 

aiSN.J.Cryrooin]4U 
BMuU  cf  LknUaHan — Pnmii$  fly  Meoutor, 

A  promise  bj  one  of  two  or  more  execaton  is  sai&elent  to  take  a  debt  of  tba 

testator  oat  of  the  itatute  of  limitatloiifl. 

SuPBBioi  OouBT. —  On  case  certified  from  Burlington  oirooit 
w  art 

F.  Voorheei,  for  plaintiff. 

£.  MerriU,  for  defendants. 
Vol.  XITL  — 53 
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Bedlr,  J.  The  chief  question  for  our  aolnticm  ii^  wheflier  a 
promiae  by  one  of  two  or  more  executors  is  sufficient  to  take  a  debt 
of  the  testater  out  of  the  statute  of  limitations. 

Very  little  can  be  gathered  from  the  English  books  on  this  sub- 
ject^ as  the  whole  matter  is  controlled  by  the  act  of  9  Oeo.  lY, 
oh,  14^  §  1,  known  as  Lord  Tenterden's  aot^  which  provides  that  the 
promise  shall  be  in  writings  and  then^  that  the  promise  shall  only 
affect  the  executor  making  it.  Previous  to  that  act^  the  law  had 
not  been  sufficiently  declared  by  the  English  courts  to  regard  it  as 
settled.  In  TuUoch  v.  Dunn  et  al.,  executors,  Byan  &  Moody^  416, 
Lord  Chief  Justice  Abbott  (afterward  Lord  Tentebden,  and  the 
author  of  the  act  referred  to)  at  nisi  prius,  in  nonsuiting  the 
plaintiff,  remarked,  ''  that  the  promise  by  one  only  is  not  enough 
io  entitle  the  plaintiff  to  recover;  there  ought  to  be  a  promise  by 
both/'  Afterward,  in  the  case  of  McGulloch  v.  Dawes  et  al,y  ea^rs^ 
9  D.  &  B.  385,  the  same  chief  justice,  sitting  in  King's  Bench, 
held,  under  the  facts  of  that  case,  that  there  was  not  sufficient  evi- 
dence to  raise  a  promise  by  one  executor,  but  did  not  question  the 
effect  of  it  upon  the  other,  had  it  been  made.  In  SchoUy  v.  Wal- 
ton,  12  M.  &  W.  509  (after  the  act  of  9  Geo.  IV),  which  was  an 
action  by  the  payee  of  a  note  against  the  defendants  as  surviving 
executors,  it  was  decided,  on  the  question  of  an  alleged  payment 
by  the  deceased  executor  (the  act  referred  to  leaving  the  effect  of 
a  payment  undisturbed),  that  what  was  claimed  as  a  payment  was 
not  made  in  a  representative  character;  but  Baron  Pabke,  in  refer- 
ring to  the  case  of  TuMoek  v.  Dunn,  remarked,  that  it  seemed  to 
him  that  that  case  was  founded  in  justice  and  good  sense,  and 
ought  to  be  followed.  That,  however,  was  a  mere  dictum  in  the 
cause.  Abikgbb,  G.  B.,  seemed  differently  inclined,  so  far  as  it 
can  be  gathered  from  his  opinion.  Some  little  other  dicta  may  be 
^ound,  but  the  only  direct  adjudication  upon  the  subject  in  the 
English  courts  is  the  case  of  Tuttock  v.  Dunn,  and  that  has  only 
the  force  of  a  nisiprius  decision. 

The  decisions  of  other  States  differ  very  much.  The  rule  in 
Massachusetts  is,  that  the  promise  by  one  executor  will  avail  against 
ttcm  all.  Emerson  v,  Thompson,  16  Mass.  431.  In  New  York, 
the  doctrine  appears  to  be  the  same,  although  slightly  questioned. 
Johnson  v.  Bcardslce,  15  Johns.  3  ;  Hammond  v.  Huntly,  4  Cow. 
494 ;  Cayuga  Co.  Bk,  v.  Bennett,  5  Uill,  236.  In  Connecticut,  the 
rule  is  otherwise.     Peck  v.  Botsford,  7  Conn.  1 72.     And  so  ilso  in 


NOYBMBEB  TBBM,  187S.  "      419 

ShreTe  t.  JogrM. 

Pennaylyania.  I^rih  t.  Thomas,  1  Whart  66 ;  Reynolds  ▼.  Hamil- 
ton, 7  Watts,  420 ;  Ibmoy  v.  Bonodiet,  5  Barr.  225 ;  Clark  r. 
MeOuire,  adm'r,  11  Osaej,  259. 

The  difloordant  oondition  of  the  cases  in  other  States  will  be  seen 
by  reference  to  the  note  to  Whiteomb  v.  Whiting,  1  Smith's  Lead. 
Gas.  703. 

In  New  Jersey,  the  question  is  one  of  first  impression,  and  we 
are  at  liberty  to  declare  the  law  as  we  think  most  in  accordance 
with  principle.  The  power  of  a  single  executor  or  administrator 
to  remove  the  bar  of  the  statute  by  a  new  promise  has  been  seriously 
questioned,  and  in  some  States  denied,  but  I  think  the  law,  as 
understood  in  this  State,  both  by  the  profession  and  as  administered 
at  the  circuits,  and  as  sustained  by  the  weight  of  adjudication 
elsewhere,  is  that  such  power  exists.  All  the  cases  requiring  an 
express  promise  are  based  on  that  assumption.  In  the  case  of 
SaUar  y.  Admr,  of  Sattar,  1  Halst.  405,  the  court,  after  a  plea  of 
the  statute  of  limitations  to  a  promise  by  the  intestate  in  the 
declaration,  gave  the  plaintiff  leave  to  add  a  count,  stating  a 
promise  by  the  administrator.  The  opinion  of  the  court  was,  that 
''we  think  the  application  right,  and  that  it  ought  to  be  granted.'' 
In  I/aroBon  and  ffoppock,  adm^rs,  v.  Lambwt,  ctdrnW,  7  Halst.  247, 
the  indications  of  the  opinion  of  the  court  are  in  the  same  direc- 
tion, for  it  seems  to  have  been  assumed  that  the  administrator 
oould  have  taken  the  case  out  of  the  statute,  had  the  acknowledg- 
ment or  promise  been  shown  to  have  been  made  by  him  after  his 
appointment  as  administrator,  and  been  otherwise  sufficient  There 
may  be  many  cases  where  in  plain  justice  the  power  should  exist. 
An  instance  is  found  in  the  case  of  Stark  v.  HurUon,  2  Green's  Oh. 
311,  on  exceptions  to  master's  report,  allowing  executors  for  money 
paid  the  Paterson  bank  for  a  debt  against  the  testator,  not 
outlawed  at  the  time  of  his  death,  but  where  the  claim  was  delayed 
on  account  of  statements  by  the  executors  that  they  were  not  in 
funds,  but  when  they  were,  would  pay.  The  executors  did  not 
interpose  the  statute,  but  paid  the  demand.  Ohancellor  Vboom 
remarked  in  his  opinion,  that  all  was  done  in  good  faith  on  both 
sides,  and  he  could  not  doubt  that  the  payment  was  properly  made, 
even  though  out  of  the  proceeds  of  land  devised,  which  had  been 
ordered  to  be  sold  for  the  payment  of  debts.  He  also  stated  that 
**  it  would  be  hard  equity  as  against  the  creditor  to  say  that  because 
1m  waited  at  the  solicitation  and  on  the  promise  of  the  personal 
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representati^esy  and  did  not  run  either  the  exeontors  or  deyiaees  to 
expense  in  colleoting  a  bona  fide  debt  aotoally  due,  he  is  now  to  be 
met  by  the  statute  of  limitations,  and  have  his  debt  taken  away.'' 

At  the  common  law,  the  defendant  is  bound  to  plead  the  statute 
if  ho  would  avail  himself  of  it,  and  the  mere  failure  of  an  executor 
to  do  it  by  which  a  recovery  is  had,  does  not  in  itself  make  the 
executor  liable  to  a  devastavit.    2  Wms.  on  Ex'rs,  1635. 

In  Pennsylvania,  where  an  executor  may  still  plead  the  statute 
after  a  new  promise,  it  has  been  held  that  he  is  not  bound  to  plead 
the  statute,  because  he  may  know  the  debt  to  be  a  just  one^ 
and  for  that  reason  the  matter  is  left  to  his  discretion.  Fritz  V. 
Thomas^  1  Whart.  66.  But,  as  remarked  by  the  editors  in  the  note 
to  Whitcomb  v.  Whiting,  1  Smith's  Lead.  Gas.  726,  '^  this  seems  to 
be  a  concession  of  the  whole  question,  for  it  is  difficult  to  hold 
either  that  such  a  credit  can  be  claimed  for  the  payment  of  a  debt 
which  is  not  legally  valid,  or  that  the  executor  can  give  the 
debt  validity  in  one  way  and  not  in  another." 

Upon  a  careful  review  of  this  question,  it  must  be  taken  as  law 
in  this  State  that  a  sole  executor  (and  of  course  if  one,  all)  has  the 
power  by  a  new  promise  to  remove  the  bar  of  the  statute.  What 
then  will  be  the  effect  of  a  promise  by  one  when  there  are  two 
or  more  executors  P 

The  object  of  the  new  promise  pleaded  is  not  to  make  the  repre- 
sentatives personally  liable,  but  only  to  reach  the  estate  of  the 
deceased.  A  co-executor  can  no  more  be  made  personally  liable  by 
the  new  promise  of  another  executor,  than  in  any  other  mat- 
ter where  the  validity  of  the  act  of  the  individual  executor  in  bind- 
ing the  estate  may  be  questioned.  The  judgment  in  either  case  is 
de  bonis  tesiatoris,  and  there  could  be  no  personal  liability  except 
where  the  executor  has  made  himself  chargeable  with  a  devastavit. 
The  result  may  follow  in  all  cases  of  undisputed  claims  against  the 
estate  where  the  executor  allows  himself  to  be  in  fault.  I  see  no 
good  reason  based  on  the  risk  of  personal  liability,  why  one  exeoa* 
tor  should  not  bind  the  estate  by  a  new  promise.  Is  there  any  rea- 
son then  arising  out  of  the  relation  of  the  executors  to  the  estate 
why  it  should  not  be  done  ? 

The  question  is  not  as  to  the  effect  of  a  mere  admission  by  oms 
executor  as  exclusive  proof  of  an  original  debt,  but  of  the  effect  of 
a  new  promise  to  bar  the  statute,  where  the  original  debt  is  estab* 
lished  and  forms  the  consideration  of  it 
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Each  ezecmtor  is  a  representatiye  of  the  wholeeatato.  Oo-ezeon* 
ton  are  regarded  in  law  as  an  indiyidnal  person,  and  byoonseqnenoe 
the  acts  of  any  one  of  them  in  respect  of  the  administration  of  the 
effects  are  deemed  to  be  the  acts  of  all,  for  they  hare  alia  joint  and 
entire  aathority  oyer  the  whole  property.  2  Wms.  on  Ex^  810. 
aiad  notes. 

Acts  done  by  any  one  of  them,  relating  either  to  the  deliyery, 
gift,  sale,  payment,  promise  or  release  of  the  testator's  goods,  axe 
the  acts  of  alL  Bacon's  Abr.,  Exr's  and  Adm'rs,  D;  S  Starlde's  Br. 
82,  note.    See  also  oases  in  note  to  2  Wms.  on  Bx'rS,  810. 

The  release  of  a  debt  by  one  execntor  is  valid  so  as  to  bind  the 
rest,  proyided  of  conrse  there  is  no  fraud.  The  ordinary  anthorify 
of  each  execntor  extends  to  the  testator's  whole  estate  to  be  admin- 
ifitered,  and  the  act  of  one  in  that  respect  is  the  act  of  alL  That  is 
the  general  role,  but  with  exceptions  where  trasts  are  to  be  executed 
in  reference  to  real  estate  or  other  special  matters  requiring  the 
action  of  all,  and  also  subject  to  this,  that  each  is  not  generaOy  per- 
sonally liable  for  the  other.  The  one  executor  is  not  the  agent  of 
the  oiJier  so  as  to  bind  him  personally,  but  each  is  the  entire  repre^ 
sentatiye  of  the  estate  to  bind  that 

The  very  nature  of  the  office  in  regard  to  all  the  ordinary  assets 
to  be  administered,  and  in  regard  to  the  ascertainment,  adjustment 
and  satisfaction  of  liabilities,  and  the  power  over  assets  is  such  as  to 
embrace  within  its  scope  as  well  debts  barred  by  the  statute,  if  in 
justice  they  should  be  paid,  as  those  not  barred. 

Assuming  that  the  authority  exists  in  all  of  the  executors  to 
relieve  from  the  statute,  there  is  no  reason  in  principle  why  one 
is  not  as  competent  to  exercise  it  as  all.  It  comes  within  the  gen- 
eral scope  of  his  representative  duties,  and  after  examining  the 
cases  holding  the  contrary  view,  I  am  satisfied  that  they  are  based 
on  arbitrary  decision,  without  any  solid  reason  for  making  the 
exception.  No  argument  from  the  danger  of  fraud  by  one  executor 
is  tenable,  for  the  co-executor  can  always  set  up  fraud  or  collusion 
in  the  promise,  or  dispute  the  original  debt,  or  show  payment. 
Executors  can  also  plead  different  pleas  if  necessary.  2  Wms.  on 
Bx'rs,  1654;  JBlmU  v.  Quash,  1  Strange,  20. 

On  these  questions,  the  stateness  of  the  claim  would  also  have  iti 
due  weight,  as  well  as  any  other  circumstance  showing  frond 
or  payment 

An  executorship  is  a  matter  of  personal  trust  by  the  testator,  and 
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there  is  always  some  hazard  to  be  ran,  yet  a  oo-exeoator  can,  if  so 
disposed^  protect  the  estate  from  fraud  and  impoBition.  Besides, 
the  courts,  on  settlement  of  executor's  aooounts,  where  the  power 
of  the  office  has  been  abused,  could  make  an  executor  personally 
Account  The  result  is  that  one  of  two  or  more  executors  can 
bind  the  estate  by  a  new  promise. 

[The  remainder  of  the  opinion  relates  to  the  sufBoienqy  of  tiia 
promise  in  this  case.] 


Statb,  Saotobd,  Belator,  v.  Thb  Ooubt  of  Ookmoh  Puus  Of 

THE  OOUHTT  OF  MOBBIB. 

(SB  H.  J.  IT  Troom]  m) 

09ih§tiM4ontU  km^localcpUon  law. 

The  Ghftthem  local  option  law  dedaies  the  retoll  of  ardent  spirits  wMiOBt  ft- 
oense  to  be  onUwf  ol,  and  pioridee  that  no  license  shall  be  granted  If  a 
Jority  TOte  of  the  township  is  for  "no  license."    EM,  that  the  act  Is 
stitational. 

That  the  les^slatnre,  under  the  power  to  make  poUce  regalations,  maj  prohilill 
the  retail  of  alcoholic  stimulants. 

That  municipal  corporations  and  townships  maj  be  invested  with  authocl^te 
regulate  or  prohibit  the  retail  of  Intoxicating  drinks.    {See  neie,  p.  488.) 

SuPBEMB  CouBT.  —  On  application  for  mandamus. 
Piin&jf,  for  the  motion. 
Jiitta  and  0.  Parh&r,  contra. 

Vaist  Stokli^  J.  This  application  is  made  to  test  the  oonstitii- 
tionality  of  what  is  termed  the  Chatham  local  option  law. 

The  proyisions  of  the  act  (Laws  1871,  p.  1470),  are  substantiaDy 
that  it  should  be  lawful  for  the  persons  qualified  to  Tote  at  the  next 
annual  town  meeting,  to  determine  by  ballot  whether  Uiereafter 
license  to  sell  spirituous  liquors  should  be  granted;  that  if  it  should 
appear  that  a  majority  of  yotes  were  cast  for  '<  no  license,''  it  should 
not  thereafter  be  lawful  to  grant  any  such  license  until  otherwise 
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decided  by  a  contrary  vote  at  some  subsequent  town  meeting ;  that 
from  and  after  the  passage  of  the  act,  it  should  not  be  lawful  for 
any  person  within  said  township,  without  a  license  for  that  purjiose 
first  had,  to  sell  by  less  measure  than  one  gallon,  and  any  person  so 
selling  without  license  should  be  adjudged  guilty  of  a  misdemeanor; 
and  lastly,  that  so  much  and  such  parts  of  all  acts  and  parts  of  acts 
as  are  inconsistent  with  this  act,  be  and  are  repealed. 

At  the  time  prescribed  by  the  act,  a  majority  of  the  l^gal  voters 
of  said  township  voted  ^*  no  license.'' 

At  the  following  May  term  of  the  Morris  common  pleas,  the 
relator,  by  petition,  signed  and  verified  as  by  the  act  **  concerning 
inns  and  taverns  "  is  required,  applied  for  a  license  to  keep  an  inn 
and  tavern  in  ChathauL 

The  court  having  refused  to  entertain  said  application  on  the 
ground  that  it  had  no  power  to  grant  it,  this  court  is  asked  to  send 
its  writ  of  mandamus  to  the  court  below,  in  aid  of  the  applicant's 
petition. 

The  local  option  law  is  alleged  to  be  in  conflict  with  that  article 
of  our  State  constitution  which  provides,  that  the  legislative  power 
shall  be  vested  in  a  senate  and  general  assembly. 

It  must  be  conceded  that  this  law  can  have  no  sanction  if  it  is  a 
delegation  of  the  law-making  power  to  the  people  of  the  township. 

If  the  right  to  declare  what  the  law  shall  be  in  one  case  may  be 
referred  to  the  people,  the  right  to  do  so  may  be  given  in  all  cases, 
and  thus  the  legislature  may  divest  itself  wholly  of  the  power 
lodged  in  it  by  the  fundamental  law,  until  by  subsequent  legislation 
it  shall  be  resumed.  It  is  also  obvious  that  it  is  not  competent  to 
delegate  to  the  people  the  right  to  say  whether  an  existing  law  shall 
be  repealed  or  its  operation  suspended.  To  say  that  what  is  now 
the  law  shall  not  hereafter,  or  shall  not  for  a  specified  time  be  the 
law,  is  in  effect  to  declare  the  law  to  be  otherwise  than  it  now  is, 
and  is  a  clear  exercise  of  the  law-making  power.  The  will  of  the 
legislature  must  be  expressed  in  the  form  of  a  law  by  their  own 
acts.  If  it  is  left  to  the  contingency  of  a  popular  vote  to  pro- 
nounce whether  it  shall  take  effect,  it  is  not  the  will  of  the  law 
makers,  but  the  voice  of  their  constituents  which  molds  the  rule 
of  action.  If  the  vote  is  affirmative,  it  is  law ;  if  in  the  negative, 
it  is  not  law.  The  vote  makes  or  defeats  the  law,  and  thus  the 
people  are  permitted  unlawfully  to  resume  the  right  of  which  the]^ 
have  divested  themselves  by  a  written  constitution,  to  declare  b; 
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ttieir  own  direct  action  what  shall  be  law.  The  caacB  upon  this 
enbject^  bo  &r  as  they  assert  the  principles  above  stated,  have  my 
entire  concurrence.  Parker  y.  Cwnnumwedtthf  6  Barr,  507; 
Bice  Y.  FoeteTy  4  Harr.  470 ;  Maitey.  SiaU,  4  Ind.  843;  Siaie 
Y.  Parker,  26  Vt.  367  ;  Santo  t.  Siate,  2  Iowa»  165 ;  Patereon  r. 
Society,  etc.,  4  Zabr.  385. 

The  test  will  be  whether  this  enactment^  when  it  passed  from 
the  hands  of  the  law-giver^  had  taken  the  form  of  a  complete  law. 
It  denounces  as  a  misdemeanor  the  selling  of  liquor  without  lioense ; 
BO  far  it  is  positive  and  free  from  any  contingency. 

It  left  to  the  popular  vote  to  determine,  not  whether  it  should  be 
lawful  to  sell  without  license,  but  whether  the  contingency  should 
arise  under  which  license  might  be  granted. 

It  was  not  submitted  to  the  voters  of  Ohatham  to  say  whether 
there  should  be  a  majority  vote  in  favor  of  license  before  license 
oould  be  granted ;  the  law  as  framed  declares  that  there  shall  be 
such  majority  vote.  The  operation  of  the  first  and  second  sections 
of  the  act ''  concerning  inns  and  taverns ''  is  not  suspended  by  the 
declaration  of  the  popular  will,  but  the  act  itself  modifies  those 
sections,  and  makes  it  a  condition  of  granting  lioense  that  there 
shall  be  a  majority  vote. 

It  is  the  law  which  makes  the  majority  vote  necessary,  and  not 
the  voice  of  the  people. 

Whether  the  vote  is  aye  or  no,  the  law  at  all  times  is  the  same, 
and  requires  the  majority  vote  as  a  condition  jaeoedent  to  the 
granting  of  license. 

If  a  supplement  had  been  passed  requiring  instead  of  twelve 
reputable  freeholders,  the  signatures  of  a  majority  of  the  legal 
voters  of  the  township  to  the  applicant's  petition,  would  its  consti- 
tutionality be  challenged  F 

Upon  principle  it  makes  no  difference  whether  the  recommenda- 
tion of  the  majority  is  expressed  by  ballot  at  a  town  meetings  or 
in  the  form  of  a  certificate. 

It  is  competent  for  the  l^gislatnie  to  presoiibe  the  mode  in  whioh 
it  shall  be  done. 

Under  the  general  law,  the  applicant  oould  not  oallinto  exeroise 
the  power  of  the  court  until  twelve  freeholders  petitioned  in  a  man- 
ner therein  directed.  Under  the  special  act  in  question  an  addi- 
tional restriction  is  impored,  but  it  is  imposed  by  the  law  itself  and 
i9iot  by  the  people. 
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If  the  tweire  freeholders  under  the  old  law  do  not  oertify,  the 
ooort  IB  restrained  from  acting;  if  they  do  certify,  the  court  can 
exercise  its  discretion.  So  if  the  majority  do  not  vote  for  license, 
the  power  of  the  conrt  cannot  be  invoked;  if  they  do  rote  for  license, 
it  may. 

If  the  twelve  freeholders  shall  not  deem  it  condadye  to  the  public 
good  the  privilege  is  denied,  so  if  the  majority  shaQ  regard  it  as 
inimical  to  the  public  welfiare  to  permit  the  retail  trade,  the  sale 
must  abide  under  the  penalty  denounced  by  the  law.  The  only 
difference  is  that  under  the  special  act  the  majority  express  their 
judgment  as  to  all  applications  in  gross,  while  under  the  general 
law  twelve  freeholders  act  upon  them  in  detail 

The  fact  that  they  vote  "  no  license ''  does  not  make  the  law  one 
way,  or  that  they  vote  "  license ''  the  other  way. 

Hie  vote  of  the  people  may  be  changed,  but  the  rule  that  a 
majority  vote  shall  be  essential  remains  unaltered. 

The  legislature  has  pronounced  what  the  law  shall  be,  and  it 
cannot  be  and  is  not  abrogated,  changed  or  altered  by  the  popular 
expression. 

The  leading  cases  of  Rice  y.  Ibtt&r,  and  Parker  y.  OtmmanwedUht 
are  distinguishable  in  principle  from  this. 

In  those  cases,  the  prohibition  and  penalty  were  not  denounced 
by  the  la^^  itself,  but  by  the  popular  vote.  The  selling  of  liquor 
was  not  pronounced  to  be  unlawful ;  it  was  referred  to  the  people 
to  determine  whether  it  should  be  restrained. 

So  in  the  law  proposed  to  be  passed  at  the  last  session  of  our  legis- 
lature; "the  offense  defined  by  the  act  could  not  be  committed 
unless  the  yoters  of  the  town  determined  that  licenses  should  not  be 
granted.'' 

But  if  this  is  construed  as  an  act  authorizing  the  township  by  a 
majority  vote  to  prohibit  the  retail  traffic  in  liquors,  it  may  still  be 
supported. 

The  right  of  the  legislature  to  grant  the  power  of  local  goyem- 
ment  to  municipalities  is  conceded,  and  it  is  immaterial  whether 
the  enactment  conferring  it  is  regarded  as  a  declaration  of  the 
supreme  legislatiye  will  and  strictly  a  law,  or  merely  as  a  concession 
of  a  grant  by  the  legislature,  as  the  ropresentatiye  of  the  sovereigntj 
of  the  people. 

Such  legislation  has  become  so  woven  into  our  system  of  govern- 
ment,  and  its  exercise  as  an  appropriate  function  of  the  law-giver 

VoL.Xm.— 64 
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has  passed  so  long  onohaUenged,  and  has  been  so  repeatedly  recog- 
nized by  the  oonrts,  that  it  oannot  be  permitted  new  to  be  called 
in  question. 

Under  the  authority  to  establish  police  regulations,  municipal 
corporations  may  be  invested  with  power  to  make  ordinances  to 
promote  the  health  or  contribute  to  the  safety  of  the  community. 

Noxious  trades  may  be  restrained,  the  storage  of  highly  inflam- 
mable or  dangerous  materials  may  be  prohibited,  disorderly  houses 
may  be  suppressed,  and  sports,  exhibitions  and  public  performances 
regulated,  restrained  or  prohibited. 

It  would  not  be  pretended  that  authority  could  be  delegated  to  the 
ooiporate  body  to  pronounce  how  real  estate  should  descend,  or  per- 
sonal property  be  distributed  within  the  city  limits. 

In  almost  eyery  city  charter,  the  right  to  regulate  or  restrain  the 
sale  of  intoxicating  liquors  is  expressly  conferred,  and  it  could  be 
done  only  upon  the  theory  that  it  is  a  police  regalation,  and  not 
strictly  an  exercise  of  the  law-making  power. 

This  species  of  property  is  clearly  within  the  same  rule,  whidi 
permits  the  corporate  body  under  legislative  sanction  to  determine 
for  itself  whether  gunpowder  or  nitro-glycerine  may  be  manulao- 
tured  or  stored  witiiin  its  limits. 

While  alcoholic  stimulants  are  recognized  as  property  and  are 
entitied  to  the  protection  of  the  law,  ownership  in  them  is  subject 
to  such  reatraints  aa  are  demanded  by  the  highest  considerations 
of  public  expediency.  Such  enactments  are  regarded  as  police 
regulations,  established  for  the  prevention  of  pauperism  and  crime, 
for  the  abatement  of  nuisances,  and  the  promotion  of  public  health 
and  safety.  They  are  a  just  restraint  of  an  injurious  use  of  prop- 
erty, which  the  legislature  has  authority  to  impose,  and  the  extent 
to  which  such  interference  may  be  carried  must  rest  exclusively  in 
legislative  wisdom  where  it  is  not  controlled  by  fundamental  law. 

It  is  a  settled  principle,  essential  to  the  right  of  self-preservation 
in  every  organized  community,  that  however  absolute  may  be  the 
owner's  titie  to  his  property,  he  holds  it  under  the  implied  condi- 
tion ^*  that  its  use  shall  not  work  injury  to  the  equal  enjoyment 
and  safety  of  others,  who  have  an  equal  right  to  the  enjoyment  ol 
iheir  property,  nor  be  injurious  to  the  community." 

Bights  of  property  are  snl^eot  to  such  limitations  as  are 
demanded  by  the  common  welfare  of  society,  and  it  is  within  the 
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range  aad  soope  of  legiBlatiye  aotion  to  declare  whst  general  i^ga- 
lations  shall  be  deemed  expedient 

If,  therefore,  the  legislature  shall  consider  the  retail  of  ardent 
spirits  injurious  to  citisens,  or  productive  of  idleness  and  Tioe,  it 
may  proride  for  its  total  suppression.  Such  inhibition  is  justified 
only  as  a  police  regulation^  and  its  legality  has  been  recogniied  in 
well-considered  cases. 

It  is  neither  in  conflict  with  the  power  of  congress  oyer  subjeoti 
within  its  exclusive  jurisdiction,  nor  with  any  provisions  of  our 
State  constitution,  nor  with  general  fundamental  principles.  Ooo- 
ley  on  Oonsi  Limitations,  p.  583,  and  cases  there  referred  to; 
Thurhw  V.  MasMchuseiU,  5  How.  504. 

It  is  not  necessary  to  amplify  discussion  on  this  pointy  or  to  crit- 
icise the  cases  in  detail  The  view  here  taken  underlies  the  whole 
subject  of  police  regulations,  and  cannot  logically  be  narrowed  in 
its  application. 

An  examination  of  the  cases  will  show  that  some  laws  of  this 
character  have  failed  to  receive  the  approval  of  the  courts,  because 
they  invaded  the  right  of  the  citizen  to  be  secure  against  unreason- 
able searohes,  or  denied  to  him  a  fair  trial  before  condemnation  of 
nis  property. 

It  necessarily  results  that  municipal  corporations  may  derive  the 
power  to  interdict  the  sale  of  intoxicating  drinks  from  the  same 
source  to  which  they  owe  their  authority  to  regulate  it.  The  grant 
of  power  to  prohibit  the  sdle  is  no  more  the  delegation  of  a  right 
to  make  law  than  the  grant  of  authority  to  regulate  it 

Assuming  this  proposition,  how  may  such  authority  be  exercised 
by  the  corporate  body? 

Obviously,  the  only  limitation  must  be  contained  in  the  terms  of 
the  grant  itself,  in  the  absence  of  any  constitutional  restraint  It 
is  wholly  immaterial  how  the  power  is  exercised,  so  long  as  it  is  in 
the  mode  appointed  by  the  superior.  In  establishing  the  local  gov- 
ernment, the  power  may,  at  the  discretfon  of  the  legislature,  be 
lodged  in  the  people  to  make  rules  for  the  regulation  of  their 
internal  police  by  their  direct  vote  in  mass  meeting  assembled,  or 
through  designated  officials  by  themselves  duly  elected.  It  would, 
therefore,  be  within  the  province  of  the  legislature  to  confer  upon 
a  city  the  right,  by  a  majority  vote  of  its  inhabitants,  to  pass  ordi- 
nances for  the  regulation  or  suppression  of  the  retail  trade  in 
ardent  spirits. 
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This  leads  to  the  question  whether  Ohatham  township  was  in  a 
position  to  reoeive  sudi  a  measure  of  the  power  of  looal  goyemmentf 

The  inhabitants  of  the  several  townships  in  this  State  are  incor- 
porated by  a  general  law.  They  haye,  theref ore,  without  question, 
exercised  many  powers  through  a  direct  Tote  of  the  people.  They 
determine  how  the  poor  shall  be  kept,  how  much  money  shall  be 
raised  for  roads,  and  how  much,  if  any,  for  school  purposes,  and  I 
know  of  no  reason  why  they  may  not  be  vested  with  the  same  pow- 
ers which  are  or  could  be  granted  to  municipal  corporations,  includ- 
ing the  one  which  has  given  rise  to  this  contest. 

Whether  these  laws  are  wisely  framed  to  subserve  their  purpose 
is  not  to  be  determined  by  the  court,  but  must  be  referred  to  that 
branch  of  our  government  which  has  the  exclusive  right  to  enact 
or  repeal  them. 

Begarding  the  established  rule,  that  only  in  dear  cases  of  excess 
should  the  action  of  the  l^gidature  be  anested  by  judicial  interfer- 
ence, I  am  of  opinion  that  the  mandatory  writ  should  be  denied. 

Noraii — See  8UtU  t.  TTMr*  n  Am.  Bep.  US  CBS  Iowa»  IM).  wberalii  the  Saprame  Oouit 
of  Iowa  held  a  **  looal  optton  law  "  onoonftttattooaL  The  ■amedootrtiie  wae  alao  held 
In  Ab  poffta  ireB,  10  Alb.  Law  J.  SM,  by  the  Supreme  Oourt  of  dOlfornla,  wheiein  the 
quesUon  wae  quite  fully  dlBouased.  lo  Oontmomoeattft  t.  Bftmett,  10B  Ham.  S7,  tt  waa 
held  that  the  leglalature  may  authorise  a  town  to  determine  by  ayote  of  the  inhabli- 
anta,  or  a  city,  by  a  vote  of  the  city  oouncil,  whether  the  sale  of  partioular  kinds  of 
Uquoif  within  its  limits  shall  be  permitted  or  prohibited.   The  oourt  said : 

^  Many  suooesslTe  statutes  of  the  Commonwealth  haye  made  the  lawf ulnsss  of  sales 
of  intozioating  liquors  to  depend  upon  llceoses  from  the  seleotmen  of  towas  or  oom* 
missloners  of  counties,  and  such  statutes  have  been  held  to  be  constitutional.  7  Daneli 
Ab.43,44;  O(mimomMatti^T.£laMn0eon,2i  Pick.SSS.  It  is  equally  wtthln  the  power  of 
the  leglilature  to  authorize  a  town  by  vote  of  the  iDhabitants,  or  a  oity  by  vote  of  the 
city  ooundU  to  determine  whether  the  sale  of  particular  kinds  of  liqnori  within  Its 
limits  shall  be  permitted  or  prohibited.  This  subject,  although  not  embraced  within 
the  ordinary  power  to  make  by-laws  and  ordinances,  falls  within  the  dass  of  polios 
regulations,  which  may  be  intrusted  by  the  legislature  by  express  enactment  to  muni- 
cipal authority.  OommcnweaUh  v.  Turner^  1  Cush.  498, 406 ;  JskaU  T.  Nnym  10  Vost.  flSil 
Baticroft  w.  DwnatfSiVnaL 4M;  Tannery.  TnuUeBuf  Albion, 6 Hill, m ;  AtdtST.Mn* 
»nds.3Mo.4U." 

This  decision  was  approted  and  reafflfmed  by  the  saneoooit  la  QMMMiiMMiKaT. 
PMm,  HO  Mass.  aS7.  See  Loo^s»^ppeal,]XMe.— Bxp. 
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Otibbsok  ▼.  Honroui. 

OiSK.J.CTTioomlWLl 
SMmnoe to eofUradiei  ttfUUnUof  tub$oribkig  wUnem toiM, 

Hm  reeoid  of  a  will,  together  with  the  affidavit  of  the  labBcilbliig 
made  at  the  time  of  probate,  being  offered  in  evidence ;  hM,  competent  for 
the  oppoeing  part  j  to  ohow  Btatemente  made  out  of  court  bj  one  of  the  sal^ 
■eiibing  witneeees,  in  order  to  contradict  the  statements  of  snch  affidaTit  as 
to  the  due  execation  of  the  will. 

.  On  rale  to  show  cause  why  a  new  trial  should  not  be  grantedt 
/•  0,  Shipman,  for  plaintiff. 
P.  L,  Voorhees  and  Brvoning,  for  defendant. 

Bbasley,  G.  J.  This  is  an  action  of  ejectment,  both  parties 
dainung  title  under  the  same  ancestor;  the  plaintiff  in  right  of  his 
wife  as  heir  at  law,  the  defendant  by  force  of  a  will. 

After  tho  plaintiff  had  proved  the  pedigree  on  which  he  relied, 
the  defendant  introduced  a  certified  copy  of  the  record  of  the  will 
in  question.  Upon  an  inspection  of  this  copy,  it  appears  that  there 
were  three  testamentary  witnesses,  all  of  whom  had  been  sworn  in 
making  probate.  One  of  these  witnesses  was  produced  at  the  trial 
by  the  plaintiff,  and  testified  to  the  effect  that  the  will  had  not 
been  legally  executed.  Another  of  them  being  called  by  the  defend- 
ant controverted  the  statements  of  the  former,  and  made  out  a 
legal  execution  of  the  instrument  The  third  subscribing  witness 
was  not  called  on  either  side. 

In  this  condition  of  the  case  the  plaintiff's  counsel  offered  to  show 
that  the  third  witness,  who  had  not  been  sworn,  had  made  sundry 
statements  inconsistent  with  the  fact  of  the  due  execution  of  the 
will  in  his  presence.  This  offer  having  been  overruled  by  the  court» 
constitutes  one  of  the  grounds  on  which  a  new  trial  is  asked. 

To  fully  estimate  the  force  of  the  plaintiff's  position,  the  exact 
situation  of  the  parties  with  respect  to  the  evidence  before  the  court 
at  the  time  of  this  offer,  is  to  be  kept  clearly  in  view.  The 
defendant  was  standing  before  the  jury,  in  part,  on  the  affidavit  of 
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this  absent  witness.  That  testimony,  if  accepted  as  trae,  proyed 
the  point  in  dispute,  which  was,  whether  the  will  had  been  ezecated 
according  to  the  statnte.  The  defendant  did  not  call  the  witness, 
ont  relied  on  his  ex  parte  affidavit,  as  it  appeared  on  the  record 
made  np  by  the  surrogate  in  compliance  with  the  act.  The  plain- 
tiff therefore  had  no  opportunity  to  cross-examine  this  witness, 
whose  testimony  was  so  important.  If  he  had  been  called  by  the 
plaintiff  himself  and  had  confirmed  his  affidavit,  his  statements 
inoonsistent  with  his  recorded  oath,  could  not  have  been  shown. 
The  plaintiff  would  not  have  been  permitted  to  break  down  his 
own  witness.  The  question  is,  whether  by  the  operation  of  the  stat- 
ute which  directs  the  surrogates  to  record  wills,  '^  together  with  the 
proofs  thereof, '*  and  which  declares  that  certified  transcripts  of 
such  records  shall  be  received  in  evidence,  the  party  against  whom, 
such  transcript  may  be  offered  is  deprived  not  only  of  the  oppor- 
tunity of  cross-examination,  but  also  of  the  right  to  show  statements 
made  by  the  testamentary  witnesses  at  variance  with  their  oaths  at 
the  time  of  probate. 

To  the  extent  of  the  legal  principle  involved  in  this  inquiry,  the 
decisions  heretofore  made  by  this  court  appear  to  be  conclusive 
on  this  jKunt.  To  this  class  belongs  the  judgment  in  the  case  of 
The  Reformed  Dutch  Church  v.  Ten  Eyck,  1  Dutch.  40.  One  of 
the  objections  to  the  proceedings  in  that  instance  was,  that  the 
written  statements  of  a  subscribing  witness  to  a  deed,  who  was 
dead,  in  disparagement  of  the  evidence  afforded  by  his  signature, 
had  been  admitted,  but  such  objection  was  not  allowed  to  prevaiL 
"It  would  seem,'*  says  the  opinion  of  Chief  Justice  Obbbk, 
**  from  the  necessity  of  the  case,  and  as  affording  the  best  substi- 
tute for  the  opportunity  of  cross-examination,  which  has  been  lost 
by  the  death  of  the  witness,  the  evidence  ought  to  be  received  in 
support  of  a  charge  of  fraud  or  forgery.  But  standing  alone^ 
unsupported  by  other  evidence,  it  is  entitled  to  but  little  weight, 
and  should  never  be  suffered  to  defeat  the  title.  **  This  point  passed 
again  under  consideration  in  the  case  of  Boylan  ads.  Meeker^  4 
Dutch.  294,  and  the  same  view  was  taken  with  respect  to  it.  The 
principle  adopted  is  thus  expressed.  It  is  from  the  opinion  of  Ohief 
Justice  Whblplbt  that  I  quote  :  "  Ohief  Justice  Bworo,  in  the 
course  of  an  elaborate  judgment  in  Patterson  v.  Tucker,  holds 
that  the  foundation  of  the  rule  permitting  proof  of  the  hand- 
writing of  the  subsoribing  witnesses  to  stand  as  proof  of  the  exeou- 
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tion  of  the  inrtrament  in  certain  cases  is,  that  the  attestation  of  the 
witness  is  a  declaration  by  him  that  the  instmment  was  dnlj  exe- 
cated  in  his  presence,  as  tixe  attestation  clause  nsuallj  declares.  If 
that  be  the  case,  I  think  it  is  quite  clear  whenerer  the  attestation  is 
offered  in  eyidenoe  as  proof  of  the  execution  of  the  instrument, 
any  eyidence  which  would  have  been  competent  against  the  witness, 
had  he  been  sworn,  will  be  competent  to  overthrow  the  force  of  his 
declaration  offered  in  evidence  instead  of  his  testimony.''  The 
case  of  Losee  v.  Losee,  2  Hill,  609,  stands  on  the  same  ground,  it 
being  there  held  that  where  the  plaintiff  relied  on  the  proof  of  the 
handwriting  of  a  deceased  subscribing  witness,  the  defendant  might 
give  evidence  of  his  bad  character  for  the  purpose  of  rebutting  the 
presumption  that  the  instrument,  to  which  his  name  was  attached, 
had  been  duly  executed.  The  doctrine  embodied  in  these  decisions 
applies,  a  foriiori,  to  the  present  case.  If  the  accident  of  the  death 
of  the  subscribing  witness  will  not  take  away  the  right  of  the 
opposing  party  to  prove  the  bad  character  of  such  witness,  or  state* 
ments  made  by  him  inconsistent  with  the  influences  necessarily 
arising  from  his  signature,  much  less  will  such  incapacity  arise 
from  the  failure  of  the  party  claiming  under  the  instrument  in 
dispute,  to  call  such  witness  to  the  stand.  The  decisions  which 
have  denied  the  right  to  impeach,  by  the  modes  in  question,  the 
testimony  of  the  subscribing  witness,  were  so  decided  on  the  ground 
that  the  proof  of  the  signature  of  the  witness  did  not  import  an 
attestation  on  his  part  that  the  instrument  had  been  duly  executed 
in  his  presence.  This  was  the  reasoning  in  Stohart  v.  DrydeUyl  VL 
ft  W.  615,  a  case  the  authority  of  which  was  rejected  in  the  deter- 
minations  of  this  court  already  referred  to.  But  even  this  repu- 
diated ground  of  judgment  is  not  applicable  in  the  present  instance. 
It  was  the  affidavit  and  not  mere  proof  of  the  signature  of  the  wit- 
ness, which  was  on  this  occasion  before  the  jury,  so  that  there  is  no 
question  as  to  the  meaning  or  effect  of  the  evidence.  The  witness 
had  testified,  as  appeared  on  the  record,  that  the  will  had  been 
legally  executed,  and  the  facts  making  out  such  legality  had  been 
stated  by  him.  The  defendant,  instead  of  calling  the  witness, 
relied  on  this  affidavit.  By  such  a  course  can  he  deprive  his  adver* 
wry  of  all  chance  of  showing  the  unreliability  of  such  witness  from 
his  own  mouth  P  Such  an  option  would  be  greatly  inexpedient, 
and  tend  to  manifest  unfairness.  Suppose  the  case  of  a  will  fraudu- 
lently obtained,  the  witness  being  privy  to  the  fraud.    As  a  copy  of 
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the  record  of  the  will  can  be  introduced,  and  thns  the  examination 
of  the  witnesses  dispensed  with,  it  seems  one  of  the  necessitiee  of 
the  case,  in  the  pursuit  of  a  just  result,  to  admit  eyidence  of  vari* 
ant  statements  made  out  of  court  by  such  witnesses,  or  as  to  their 
general  bad  character  for  truth.  Such  testimony,  standing  alone, 
would  not  inralidate  the  instrument,  but,  when  supported  by  other 
proofs,  ought  to  be  received  as  a  compensation  for  the  loss  of  the 
priyilege  of  cross-examination,  and  in  order  to  impair  in  some  meas* 
ore  the  effect  of  proof  of  the  signature  in  connection  with  the 
clause  of  attestation.  The  statute,  making  copies  of  the  recorda 
of  wills  eyidence,  was  not  designed  to  give  to  persons  claiming 
nnder  such  instruments  any  undue  advantage  when  a  question  was 
mooted  as  to  their  honest  or  legal  execution.  The  intention  was 
to  make  them  prima  facie  evidence  for  the  sake  of  convenience. 
But  when  such  record  is  produced,  the  ordinary  principles  of 
evidence  become  applicable,  one  of  which  is,  that  the  statements 
of  the  subscribing  witness  made  out  of  court  which  do  not  coincide 
with  his  afSdavit  at  the  time  of  probate,  or  with  the  import  d 
the  attestation  clause,  may  be  introduced  by  way  of  contradiction. 

The  evidence  in  question,  I  think,  ought  to  have  been  admitted. 

The  other  objection  to  the  proceedings  has  been  examined,  but 
appears  to  me  so  manifestly  fallacious  that  I  have  not  thought  it 
neoessary  to  discuss  it. 

On  the  ground  first  specified,  a  new  trial  should  be  granted. 

New  trial  jfranML 


Slooith  v.  Sbykoub. 

(86  K.  J.  [7  Vfoom]  188J 
SMutenf  F^aud-^SaleofitandingHmber. 

A  wkhe  of  Btanding  timber,  by  the  owner  of  the  freehold,  la  not  a  sale  of  a 
ebattel  intereet,  bat  of  an  interest  in  lands,  and  is  not  oontioUed  hj  thit 
doetrine  of  wanantjr  of  title  in  sales  of  personal  property. 

In  DO  sense  can  trees,  the  natural  and  permanent  growth  of  the  soil,  be 
regarded  as  partaking  of  the  character  of  emblements  or  JTuUue  indme' 
tricUei,  but  are  a  part  of  the  inheritance,  and  can  only  become  personalty  by 
actual  severance,  or  by  a  severance  in  contemplation  of  law,  as  the  effect  of 
a  proper  instrament  of  writing. 
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When  a  oontntct  oomprehendB  an  inteiMt  In  trees  itanding,  with  a  right  ia 
the  Tendee  to  Berer  them,  the  Bubjeet-matter  is  then  an  interest  in  land 
within  the  statute  of  frands. 

EsBOB  to  the  oirouit  oourt  of  the  county  of  Bergen. 
0.  H.  VoarhiSf  for  plaintifl  in  error. 
Jt.  A.  S.  Man,  for  defendant. 

bBDLB,  J.  Slocmn  conyeyed  to  Seymour  by  an  ordinary  deed 
of  oonyeyanoe]  dated  December  20, 1860,  all  the  wood  and  timber 
apon  a  certain  tract  of  land,  with  the  right,  in  the  vendee,  to  cut 
and  remove  the  same  before  July  1,  1862.  The  deed  described 
the  tract  by  metes  and  bounds,  and  m  the  same  premises  conveyed 
to  Slocum  by  Abram  W.  Harring  and  wife,  by  deed  of  even  date 
with  the  deed  to  Seymour.  The  title  of  Slocum  to  a  part  of  the 
tract  proved  defective,  and  this  suit  is  brought  upon  an  alleged 
implied  covenant  of  title  in  the  plaintiff's  (Seymour's)  deed. 
There  is  no  express  covenant  of  title,  but  there  is  a  covenant  against 
the  acts  of  the  grantor.  The  charge  was  based  upon  the  assump- 
tion that  the  parties  had  treated  this  as  a  sale  of  personal  property, 
and  that  a  warranty  of  titie  would  be  implied  by  the  law.  Although 
tnere  is  great  divenity  in  the  cases,  whether  a  sale  of  standing 
timber  by  the  owner  of  the  freehold  is  of  a  chattel  interest,  I  am 
satisfied  that  such  a  sale  is  of  an  interest  in  lands,  and  not  con* 
trolled  by  the  doctrine  of  warranty  of  titie  in  sales  of  personal 
property.  In  no  sense  can  trees,  the  natural  and  permanent  growth 
of  the  soil,  be  regarded  as  partaking  of  the  character  of  embl^ 
ments,  orfructw  indusiridhi,  but  are  a  part  of  the  inheritance^ 
and  can  only  become  personalty  by  actual  severance,  or  by  a  sever- 
ance in  contemplation  of  law  as  the  effect  of  a  proper  instrument 
writing.  It  may  be  conceded,  and  such  is  the  law,  as  in  the 
case  of  SmUh  v.  Surman,  9  B.  &  0.  561,  that  there  may  be  a  valid 
parol  contract  for  the  sale  of  timber  as  a  chattel  where  it  is  to  be 
out  and  delivered  by  the  vendor,  although  designated  as  being  upon 
certain  land,  and  where  the  contraot  contemplates  no  property  to 
the  vendee  in  the  trees  until  after  they  are  actually  cut  down  and 
reduced  to  chattels ;  yet,  where  the  sale  is  of  an  interest  in  the 
trees  standing,  without  having  been  in  legal  effect  severed  by  the 
force  of  a  previous  written  instrument,  and  although  the  American 
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cases  differ  upon  the  subject,  the  best  consideiied  of  them,  and 
those  which  I  think  declare  the  law,  hold  that  such  a  kJc  is  of  an 
interest  in  lands,  within  the  meaning  of  the  statute  of  fraud* 
Oreen  y.  Armstrong,  1  Den.  551 ;  Buck  y.  PiekweU,  27  Yt  158  ; 
Putney  r.  Day,  6  N.  H.  430 ;  Olmstead  y.  Mies,  7  id.  523. 

This  also  is  a  fair  result  of  the  English  oases,  althot^  ta  some 
extent  conflicting.  The  duly  adyerse  ruling  in  point  in  England 
is  in  1  Lord  Baymond,  182,  where  it  is  stated  that  Tbbby,  0.  J., 
reported  to  the  other  justices  that  on  a  question  before  him  at 
nisi  prius,  whether  the  sale  of  timber  growing  ought  to  be  in 
writing  by  the  statute  of  frauds,  or  might  be  by  parol ;  he  was  of 
opinion,  and  ruled  accordingly,  that  it  might  be  by  parol,  because 
it  was  a  bare  chattel  The  report  also  states,  and  Powbll,  J., 
agreed  to  this  opinion,  but  whether  informally  or  in  banc,  it  is 
difficult  to  tell  from  the  report  This  ruling  is  also  mentioned  in 
Buller's  Nisi  Prius,  282,  as  per  Trbby,  0.  J.  But  the  case  of 
ScorM  y.  BaxaU,  1  Younge  &  Jeryis,  395,  is  direotly  to  the  con* 
trary,  and  in  it  Hullogk,  B.,  regards  the  report  in  Lord  Baymond 
as  a  dictum  merely  and  not  as  an  authority.  That  report  is 
undoubtedly  the  foundation  of  all  the  American  cases  to  the  same 
effect,  but  it  is  not  considered  as  the  settled  law  in  England.  The 
case  of  ScorM  y.  Boxall  was  this  :  The  plaintiff  had  purchased, 
by  parolj^  underwood  standing,  to  be  cut  by  him,  and  brought  his 
action  against  the  defendants  for  cutting  and  carrying  it  away. 
The  court  of  exchequer  held  that  the  plaintiff's  contract  was  a 
mere  parol  contract  for  the  sale  of  growing  underwood,  a  part  of 
the  freehold,  and  in  direct  yiolation  of  the  statute  of  frauds  —  that 
it  was  the  sale  of  an  interest  in  land*  See  also  the  case  of 
Teal  y.  Auty,  2  B.  &  B.  99,  to  the  same  effect  as  to  the  purchase  of 
growing  poles. 

As  already  indicated,  trees  may  become  personalty  when  actually 
seyered,  or  when  the  property  in  claim  has  become  distinct  from 
the  freehold  by  written  transfer.  There  may  also  be  yalid  parol 
contracts  with  the  owner  of  the  soil,  with  reference  to  their  sale 
and  deliyery  as  chattels  in  contemplation  of  seyeranoe,  where  no 
interest  in  the  trees  standing  is  intended  by  the  bargain,  the  same 
as  contracts  for  the  sale  of  lumber  to  be  cut,  sawed  and  deliyered 
as  such ;  but  when  the  contract  comprehends  an  interest  in  the 
trees  standing,  with  a  right  in  the  yendee  to  seyer  them,  the  subject* 
matter  is  then  an  interest  in  land  within  the  statute  of  frauds. 
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Such  was  olearly  the  character  of  the  contract  between  theae  partief, 
as  the  deed  shows  an  intention  to  conyey,  and  does  convey,  an 
interest  in  the  wood  and  timber  standing,  when  a  part  ol  the 
freehold,  in  the  hands  of  the  vendor.  The  deed  secures  to  Sey- 
mour an  actual  property  in  the  trees  as  a  part  of  the  land,  and  not 
merely  a  right  of  action  under  a  contract  of  purchase  of  personal 
property. 

The  bargain  having  been  consummated  in  this  case  by  the 
delivery  and  acceptance  of  a  deed  of  conveyance,  the  doctrine  d 
caveai  emptor  must  apply  in  the  absence  of  fraud,  unless  the 
purchaser  has  protected  himself  by  a  covenant  of  warranty  of  title 
in  the  deed.  Phillips  v.  Oity  of  Hotoken,  3  Vroom,  143  ;  4  Kent» 
471  (note). 

In  this  deed  there  is  no  such  covenant^  and  the  law  will  not 
imply  one.  For  these  reasons  the  action  was  not  maintainable,  and 
the  judgment  must  be  reversed. 

JudgmmU  rmmrmL 


Bmnm  t.  Niw  Jhbsbt  Railboad  ajtd  Tbavbpobiatiov  Oom- 

PAinr. 

<n  N.  J.  [7  Yroom]  Mk) 
Matter  and  tervan^—l^ef^enes, 

fhe  driver  of  a  home  ear  ie  not  the  agent  of  a  paaeenger  so  as  to  render  eaeh 
paaeenger  ehaigeable  with  the  negUgenoe  of  each  dnTer. 

Where  a  passenger  In  a  horse  car  is  injured  hj  the  carelessness  of  the  englnew 
of  a  railroad  company  in  the  management  of  his  locomofciTe,  it  is  no  deftase 
to  show  contributory  negligence  in  the  driver  of  the  horse  car. 

On  rule  to  show  cause,  etc 
Leon  Aibeti,  for  plaintifE. 
/.  FT.  Soudder,  for  defendants. 

BflABLST,  0.  J.    The  oars  of  the  Jersey  Oity  and  Bergen  Bait 
road  Oompany,  in   crossing  the   track   of  the   defendants,  the 


436  N^W  JEBSET, 

Bennett  t.  New  Jenej  Bailioed  and  Tnuupoitatloa  Cm 

New  Jersey  Bailioad  and  Transportation  Oompany,  were  stmok 
by  the  locomotiTe  of  the  latter  company.  At  the  time  of  this 
occorrenoe  the  plaintiff  was  a  passenger  in  the  horse  oar^  and  was 
oonsiderably  injured  by  the  collision.  The  jury  found  the  servants 
of  the  defendants  in  fault,  and  gave  the  plidntiff  15,000  damages. 
The  case  stands  before  this  court  on  a  motion  for  a  new  trial, 
founded  on  two  grounds:  first,  for  a  misdirection  in  matter  of  law 
at  the  circuit;  and,  second,  because  the  damages  are  excessive. 

The  question  of  law  then  presented  is  this:  the  defendants  at  the 
trial  contended  that  there  was  evidence  tending  to  show  negligence 
in  the  servants  of  the  horse  car  company,  which  negligence  was,  in 
part,  productive  of  the  accident,  and  requested  the  judge  who  pre- 
sided to  charge  the  jury  that  if  this  was  so,  the  plaintiff  was  not 
entitled  to  recover.  The  proposition  claimed  to  be  law  is,  that 
when  a  passenger  enters  a  public  conveyance,  he,  in  some  sort, 
becomes  affected  by  the  negligence  of  the  agents  of  those  in  charge 
of  such  conveyance,  at  least  to  the  extent  of  debarring  him  bom 
suits  against  third  parties  for  injuries  occasioned  by  the  joint  care- 
lessness of  such  third  parties,  and  that  of  the  servants  having 
the  control  of  the  vehicle  in  which  he  is  riding. 

This  position  has  for  its  support  the  case  of  Tharogood  v.  Bryan, 
8  Man.,  Qtx.  &  Scott,  116.  The  authority  is  in  every  respect  in 
point.  The  suit  was  by  the  representatives  of  a  person  who  had 
been  run  over  and  killed.  The  deceased  was  a  passenger  in  an 
omnibusf  and  in  getting  out  had  been  run  over  by  the  omnibus  of 
the  defendant.  The  judge  trying  the  cause  charged  the  jury  that 
if  any  want  of  care  on  the  part  of  the  driver  of  the  omnibus  in 
which  the  deceased  was  a  traveler,  had  been  conducive  to  the  injury, 
their  verdict  must  be  for  the  defendant  This  ruling  was  amKroved 
of  by  the  court  in  banc. 

The  case  stands,  I  think,  in  point  of  principle,  alone  in  the  line 
of  English  decisions,  and  the  grounds  upon  which  it  rests  seem  to 
me  inconsistent  with  familiar  rules.  The  reason  given  for  the  judg- 
ment is,  that  the  passenger  in  the  omnibus  ''must  be  considered  as 
identified  with  the  driver  of  the  omnibus  in  which  he  voluntarily '' 
becomes  a  passenger,  and  that  the  negligence  of  the  driver  is  the 
negligence  of  the  passenger.  But  I  have  entirely  fiuled  to  perceive 
how  it  is  that  the  passenger  in  a  public  conveyance  becomes  identi* 
fie  I,  in  any  legal  sense,  with  the  driver  of  such  conveyance.  Such 
identification  could  only  result  in  one  way,  that  is,  by  considering 
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mdi  driTsr  the  Bervant  of  the  passenger.  I  can  see  no  ground  upon 
whidb  saoh  a  relationship  is  to  be  f  onnded.  In  a  praotioal  point  of 
Tiew,  it  oertainl J  does  not  exist.  The  passenger  has  no  control  oyer 
the  driver,  or  agent  in  charge  of  the  yehide.  And  it  is  this  right  to 
control  the  oondnot  of  the  agents  which  is  the  foundation  of  the  doc- 
trine that  the  master  is  to  be  affected  by  the  acts  of  his  senrant.  To 
hold  that  the  conductor  of  a  street  car  or  of  a  railroad  train  is  the 
agent  of  the  numerons  passengers  who  may  chance  to  be  in  it,  would 
be  a  pure  fiction.  In  reality  there  is  no  such  agency,  and  if  we 
impute  it,  and  correctly  apply  legal  principles,  the  passenger,  on 
the  occurrence  of  an  accident  from  the  carelessness  of  the  person  in 
charge  of  the  yehiole  in  which  he  is  being  conyeyed,  would  be  willi- 
out  any  remedy.  It  is  obyious  in  a  suit  against  the  proprietor  of 
the  car  in  which  he  was  a  passenger,  there  could  be  no  recoyery  if 
th^driyer  or  conductor  of  such  car  is  to  be  regarded  as  the  seryant 
of  the  passenger.  And  so  on  the  same  ground  each  passenger 
would  be  liable  to  eyery  person  injured  by  the  carelessness  of  such 
driyer  or  conductor,  because,  if  the  negligence  of  such  agent  is  to  be 
attributed  to  the  passenger  for  one  purpose,  it  would  be  entirely 
arbitrary  to  say  that  he  is  not  to  be  affected  by  it  for  other  pur- 
poses. And  yet  it  is  to  be  presumed  that  no  court  would  go  this 
length  and  impose  on  each  person  being  carried  by  a  railroad  train, 
responsibility  for  the  misconduct  of  the  engineer  or  conductor  of 
luch  train.  The  doctrine  of  the  English  case  appears  to  conyert 
the  driyer  of  the  omnibus  into  the  senrant  of  the  passenger,  for  the 
tingle  purpose  of  preyenting  the  passenger  from  bringing  suit 
against  a  third  piurty,  whose  negligence  has  co-operated  with  that  of 
the  driyer  in  the  production  of  the  injury.  I  am  compelled  to 
dissent  to  such  a  proposition.  Under  the  circumstances  in  ques- 
tion, the  passenger  is  a  pei-fectly  innocent  party,  haying  no  control 
oyer  either  of  the  wrong-doers,  and  I  see  no  reason  why,  according 
to  the  usual  rule,  an  action  will  not  lie  in  his  behalf  against  either 
or  both  of  the  employers  of  such  wrong-doers. 

Nor  do  I  think  that  in  the  English  courts  it  is  considered  that 
the  case  of  Thorogood  y.  Bryan  has  settled  the  rule  of  law. 

The  question  inyolved  in  it  was  decided  on  a  rule  to  show  cause, 
a  droumstanoe  which  was  regretted  by  one  of  the  judges,  who  said 
that  the  subject  was  an  important  one,  and  ought  to  bo  deflnitiyoly 
set  at  rest  The  case  itself  was  disparagingly  criticised  in  the  4th 
edition  of  Smith's  Ijcad  Cas.,  Vol.  I,  page  220;  and  this  criticism 
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has,  on  two  oocasioiifl  at  least,  been  referred  to  by  the  Bnglish 
courts,  with  marked  respect  Tuff  v.  Warmanj  %  0.  B.  (N.  S.) 
750;  WaiU  v.  North  Eastwn  R.  Co.,  El.,  B.  &  EL  728.  From 
these  considerations  this  case  does  not  bear  the  weight  which  a 
deliberate  decision  of  the  court  of  the  King's  Bench  ordinarily 
carries  with  it.  The  doctrine  of  the  case  has,  howeyer,  been 
adopted  in  Pennsylvania  {Lockhart  t.  Lichienthal&r,  46  Penn.  152), 
but  has  been  repudiated  in  New  York.  Cfhapman  y.  New  Haven 
R.  R.  Co.,  19  N.  Y.  841;  Webster  v.  Hudem  R  R.  Co.,  38  id.  260. 
The  result  is  that  in  the  present  case  the  jury  was  rightly 
instructed  that  the  carelessness  of  the  driver  of  the  street  car  in 
which  the  plaintifF  was  a  passenger  could  not  affect  the  suit  or  bar 
the  plaintiff's  right  to  recover  for  the  negligence  of  the  defendant. 

Rule  discharged. 


WOLCOTT  V.  >f0UNT. 

(BBN.J.aVroomlMU 

SaU'^repr^mtUaiioni  ae  to  veffetabts  seeds — impUed  toanw^y  — » Jfawiirf  ^ 

damagee. 

If.,  a  market  gardener,  applied  to  W,  &  Ck>.,  merchants,  who  kept  agiieultiml 
seeds  for  sale,  for  '*  early  strap-leafed  red-top  tamip  seed."  W.  showed 
him  the  seed  which  he  said  was  that  kind,  and  sold  it  to  him  as  such.  Bi. 
informed  W.,  at  the  time  of  the  purchase,  that  he  wanted  that  kind  of  seed 
to  raise  a  crop  for  the  early  market.  Bi.  sowed  the  seed,  and  it  tamed  oat 
to  have  been  another  kind  of  turnip  seed,  of  an  inferior  quaUty.  The  repre- 
sentation was  made  in  good  faith,  W.  &  Co.  having  purchased  the  seed  as 
early  strap-leafed  red-top  turnip  seed.  In  an  action  for  breach  of  wamnty*- 
Held  on  certiorari,  (1)  that  the  question  whether  the  statements  were  merely 
an  expression  of  opinion  or  a  warranty,  was  one  of  fact  in  the  court  below, 
and  the  evidence  tending  to  show  that  a  warranty  was  made,  the  finding 
could  not  be  reviewed ;  (3)  that  the  measure  of  damages  was  the  difference 
between  the  market  value  of  the  crop  raised  and  the  same  crop  from  the 
seed  ordered. 

A.  statement  in  a  contract  sale,  descriptive  of  the  thing  sold,  if  intended  to  be 
part  of  the  contract,  is  a  condition,  on  the  failure  of  which  the  purchaser 
may  repudiate,  or,  if  a  rescission  has  become  impossible,  it  may  be  treated 
as  a  warranty,  for  the  breach  of  which  damages  may  be  recovered. 

It  is  a  question  of  fact,  to  be  determined  from  all  the  droumssanoes  of  thi 
case,  whether  a  representation,  descriptive  of  the  articles  sold  by  a  name  by 
which  it  is  known  in  the  market,  is  an  expression  of  judgment  or  opinion 
only,  or  was  intended  as  a  warranty. 

Ums  of  prodts  may  be  recovered  as  damages  for  the  non-performance  of  a  ooik 
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tnet,  if  the  loss  results  directly  from  the  breach  of  the  contract  itself,  or  ia 
sach  as  might  reasonably  be  supposed  to  have  been  in  the  contemplation  of 
both  parties  at  the  time  of  the  making  of  the  contract,  as  the  result  of  non- 
performance ;  provided  that  the  profits  to  be  compensated  for  are  such  as 
are  capable  of  being  ascertained  bj  the  rules  of  evidence,  to  a  reasonable 
degree  of  certainty.    (See  note,  p.  447.) 

Supreme  Court. — On  certiorari  to  the  Monmouth  Pleas,  on  the 
trial  of  an  appeal  from  the  judgment  of  a  justice  of  the  peace. 

The  cause  was  argued  in  this  court  on  the  following  statement 
of  the  case: 

On  the  trial  of  the  appeal,  Mount,  the  appellee  and  plaintiff 
before  the  justice,  proved  that  Wolcott,  Johnson  &  Go.  were  mer- 
chants, keeping  a  store  of  general  merchandise,  in  the  county  of 
Monmouth,  and  that,  among  other  articles,  they  advertised  and 
kept  agricultural  seeds  for  sale,  and  sold  seeds.  Mount  went  to 
their  store  and  asked  one  of  the  partners,  Bloomfield  Wolcott,  for 
early  strap-leaf  red-top  turnip  seed,  and  Wolcott  showed  him,  and 
sold  to  him,  seed  which  Wolcott  told  him  was  early  strap-leaf  red- 
top  turnip  seed,  and  sold  it  to  Mount  (two  pounds)  as  such,  and 
Mount  paid  him  cents  for  the  same.     Mount  sowed  the 

same  on  acres  of  his  ground,  which  he  had  prepared  with 

care  and  great  expense  for  the  purpose.  Mount  had  been  in  the 
nabit,  year  after  year,  to  sow  early  strap-leaf  red-top  turnip  seed,  to 
produce  turnips  for  the  early  New  York  market,  such  kind  and 
description  of  turnips  yielding  a  large  profit,  and  he,  at  time  of 
purchase,  stated  that  he  wished  this  description  and  kind  of  seed 
for  that  purpose. 

The  seed  sold  to  Mount  by  Wolcott  was  sown  upon  the  ground 
prepared  for  same  by  Mount,  and  the  turnips  produced  therefrom 
were  not  early  strap-leaf  red-top  turnips,  but  turnips  of  a  different 
kind  and  description,  to  wit,  Bussia,  late,  and  not  salable  in  mar- 
ket, and  only  fit  for  cattle,  and  he  lost  his  entire  crop.  The  plain- 
tiff proved  that  the  seed  sold  him  by  Wolcott  was  not  early  strap-leaf 
red-toi^  turnip  seed,  but  seed  of  a  different  kind  and  description,  to 
wit,  Bussia  turnip  seed,  and  that  it  produced  no  profit  to  him,  and 
that  early  strap-leaf  red-top  turnip  seed  on  same  ground  in  other 
years  had  produced  large  profits  to  Mount,  and  on  adjoining 
ground,  prepared  in  same  way,  the  same  year,  had  produced  great 
profits  to  the  owner,  and  that  Mount  was  damaged  thereby. 

It  is  agreed  that  Wolcott  did  not  know  that  the  seed  he  sold 
Mount  was  not  early  strap-leaf  red-top  turnip  seed,  and  that  he  did 
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not  sell  the  seed  to  him  fraudulently^  the  said  Woloott  having  pur- 
chased the  seed  for  early  strap-leaf  red-top  turnip  seed.  It  is  also 
agreed  that  this  kind  of  turnip  seed  cannot  be  known  and  distin- 
guishedy  by  the  examination  through  sight  or  touch,  from  Buseia 
or  other  kinds,  but  only  by  the  kind  of  turnips  it  produces  after 
sowing,  can  it  be  known. 

The  court  of  common  pleas  gave  judgment  for  the  plaintiff  below 
for  $99.12  damages. 

H.  Q.  Olai/tan,  for  plaintiff  in  certiorari. 

B.  Oummere,  for  defendant. 

Dbptb,  J.  The  action  in  this  case  was  brought  on  a  contract 
of  warranty  and  resulted  in  a  judgment  against  the  defendants  in 
the  action  for  damages. 

Two  exceptions  to  the  proceedings  are  presented  by  the  brief 
iubmitted.  The  first  touches  the  right  of  the  plaintiff  to  recover 
at  all.    The  second  the  measure  of  damages. 

In  the  absence  of  fraud  or  a  warranty  of  the  quality  of  an  article^ 
the  maxim,  eaveai  mnptar,  applies.  As  a  general  rule,  no  war- 
ranty of  the  goodness  of  an  article  will  be  implied  on  a  contract  of 
sale. 

It  has  been  held  by  the  courts  of  New  York,  that  no  warranty 
whatever  would  arise  from  a  description  of  the  article  sold.  Smxoi 
V.  Woods,  2  Oaines,  48;  Snett  v.  Moses,  1  Johns.  96;  Sweei  v.  OoJgate, 
30  id*  196.  In  these  cases  the  defect  was  not  in  the  quality, 
but  the  article  delivered  was  not  of  the  species  described  in  the 
contract  of  sale.    ' 

In  the  well-known  case  of  Ohanddor  v.  Lopus,  Oro.  Jac  4,  it  was 
decided  that  a  bare  aflSrmation  that  a  stone  sold  was  a  bezoar  stone, 
when  it  was  not,  was  no  cause  of  action. 

The  cases  dted  fairly  present  the  negative  of  the  proposition  on 
which  the  plaintiffs  right  of  action  depends.  OhantUlor  v.  Lopus 
was  decided  on  the  distinotian  between  actions  on  the  case  in  tort 
tor  a  misrepresentation,  in  which  a  scienter  must  be  averred 
and  proved  and  actions  upon  the  contract  of  warranty.  1  Smitii's 
Lead.  Oas.  283.  Ohancellor  Kbkt,  who  delivered  the  opinicm  in 
Seixas  v.  Woods,  in  his  Oommentaries  expresses  a  doubt  whether 
the  maxim,  cave€U  emptor,  was  correctly  applied  in  that  case,  inaa> 
much  as  there  was  a  description  in  writing  of  the  article  sold,  from 
which  a  warranty  might  have  been  inferred.    2  Sent,  479.    And 
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in  ft  recent  case  before  the  oommiflsion  of  appeals  of  New  York, 
Babl,  0.,  deolared  that  SeixoB  y.  Woods  had  been  mnoh  qnestioned 
and  could  no  longer  be  regarded  as  anthority  on  the  precise  pointi 
Hawhins  y.  PmnberUn^  51  N.  Y.  204.  In  the  later  Bnglish  cases 
some  criticism  has  been  made  upon  the  application  of  the  term 
^'^ warranty''  to  representations  in  contracts  of  sale^  descriptiye  of 
articles  which  are  Imown  in  the  market  by  such  description,  per  Lord 
AnnrGBB  in  OhawUr  y.  Hopkins,  4  M.  &  W.  404;  per  Eblb,  C.  J., 
in  Bannsnnan  y.  WhUe,  10  0.  B.  (N.  S.)  844.  Bnt  in  a  nnmber 
of  instances  it  has  been  held  that  statements  descriptiye  of  the 
subject-matter^  if  intended  as  a  snbstantiye  part  of  the  contract, 
wiU  be  regarded  in  the  first  instance  as  conditions,  on  the  failure 
of  which  the  other  party  may  repudiate  in  toto,  by  a  refusal  to 
accept  or  a  return  of  the  article,  if  that  be  practicable,  or  if  part 
of  the  consideration  has  been  receiyed,  and  rescission  therefor  has 
become  impossible,  such  representations  change  their  character  as 
conditions  and  become  warranties,  for  the  breach  of  which  an 
action  will  lie  to  recoyer  damages.  The  rule  of  law  is  thus  stated 
by  WiEiLiAiiB,  J.,  in  Bshn  j.  Bumess,  as  established  on  principle 
and  sustained  by  authority,  8  B.  &  EL  765. 

In  Bridge  y.  Wain,  1  Starkie,  504,  no  special  warranty  was 
proyed,  but  the  goods  were  described  as  scarlet  cuttings,  an  article 
known  in  the  market  as  peculiar  to  the  Ohina  trade.  In  an  action 
for  breach  of  warranty,  Lord  Ellekbobouoh  held  that  if  the  goods 
were  sold  by  the  name  of  scarlet  cuttings,  and  were  so  described 
In  the  inyoioe,  an  undertaking  that  they  were  such  must  be  inferred. 
In  Allan  y.  Laktit  18  Q.  B.  560,  the  defendant  sold  to  the  plaintiff 
a  erop  of  turnips,  described  in  the  sold  note  as  Skirying's  Sweedee. 
The  seed  haying  been  sown,  it  turned  out  that  the  greater  part  was 
not  of  that  kind,  but  of  an  inferior  kind*  It  was  held  t^at  the 
statement  that  the  seeds  were  Skirying's  Sweedes  was  a  description 
of  a  known  article  of  trade  and  a  warranty.  In  Josling  y.  Kings- 
ford,  18  0.  B.  (N.  S.)  447,  the  purchaser  recoyeted  damages  upon 
a  contract  for  the  sale  of  oxalic  add,  where  the  jury  found  that  the 
article  deKyered  did  not,  in  a  commercial  sense,  come  properly 
within  the  description  of  ozalid  acid,  though  the  yendor  was  not 
the  manufacturer,  and  the  yendee  had  an  opportunity  of  inspec- 
tion (tiie  defect  not  being  discoyerable  by  inspection),  and  no  fraud 
was  ffuggerted«  In  Wislsr  y.  SokiOim,  17  0.  B.  619,  the  sale  was 
of  ^'Oaloutla  linseed.''    The  goods  had  been  deliyered,  and  the 
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action  was  in  form  on  the  warranty  implied  from  the  deecription. 
The  jury  having  found  that  the  article  delivered  had  lost  its  dis- 
tinctive  character  as  Calcutta  linseed,  by  reason  of  the  admixture 
of  a  foreign  substance,  the  plaintiff  recovered  his  damages  upon 
the  warranty. 

The  doctrine  that  on  the  sale  of  a  chattel  as  being  of  a  particu- 
lar kind  or  description,  a  contract  is  implied  that  the  article  sold 
is  of  that  kind  or  description,  is  also  sustained  by  the  following 
English  cases:  Powell  v.  HorUmy  2  Bing.  N.  S.  668;  Barr  v. 
Gibson,  3  M.  &  W.  390;  Chanter  v.  Hopkins,  4  id.  399;  NicAol 
J.  OodtSy  10  Exch.  191;  Gompmiz  v.  BartlM,  2  E.  &  B.  849;  Axe- 
mar  V.  CaseUa,  Law  Rep.,  2  0.  P.  431,  677;  and  has  been  approved 
by  some  decisions  in  the  courts  of  this  country,  Henshaw  v.  Rob' 
ins,  9  Mete.  83;  Borrehins  v.  Bevan,  3  Bawle,  23;  Osgood  y.  Lewis, 
2  Harr.  &  Gill,  495;  Hawkins  v.  Pemberton,  61  N.  T.  198;  10  Am. 
Bep.  595. 

The  right  to  repudiate  the  purchase  for  the  non-conformity  of 
the  article  delivered  to  the  description  under  which  it  was  sold  is 
universaUy  conceded.  That  right  is  founded  on  the  engagement  of 
the  vendor,  by  such  description,  that  the  article  delivered  shall  oor- 
respond  with  the  description.  The  obligation  rests  upon  the 
contract.  Substantially,  the  description  is  warranted.  It  will 
comport  with  sound  legal  principles  to  treat  such  engagements  as 
conditions  in  order  to  afford  the  purchaser  a  more  enlarged  remedy, 
by  rescission,  than  he  would  have  on  a  simple  warranty;  but  when 
his  situation  has  been  changed,  and  the  remedy,  by  repudiation, 
has  become  impossible,  no  reason,  supported  by  principle,  can  be 
adduced  why  he  should  not  have  upon  his  contract  such  redress  as 
is  practicable  under  the  circumstances.  In  that  situation  of  sSaxn 
the  only  available  means  of  redress  is  by  an  action  for  damages. 
Whether  the  action  shall  be  technically  considered  an  action  on  a 
warranty,  or  an  action  for  the  non-performance  of  a  contract,  is 
entirely  immaterial 

The  contract  which  arises  from  the  description  of  an  article  on  a 
sale  by  a  dealer  not  being  the  manufacturer,  is  not  in  all  respects 
oo-eztensive  with  that  which  is  sometimes  implied,  where  the 
vendor  is  the  manufacturer,  and  the  goods  are  ordered  by  a  particu- 
lar description,  or  for  a  specified  purpose,  without  opportunity  for 
inspection,  in  which  case,  a  warranty,  under  some  circumstances, 
is  implied  that  the  goods  shall  be  merchantable,  or  reasonably  fit 
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for  the  purpose  for  which  they  were  ordered.  In  general,  the  only 
contract  which  arises  on  the  sale  of  an  article  by  a  description,  by 
its  known  designation  in  the  market,  is  that  it  is  of  the  kind 
specified.  If  the  article  corresponds  with  that  description,  no 
warranty  is  implied  that  it  shall  answer  the  particular  pnrpose  in 
view  of  which  the  purchase  was  made.  Chanter  v.  Hopkins,  4  M.  & 
W.  414;  Ollivant  v.  Bayleyy  5  Q.  B.  288;  Windsor  v.  Lomiard,  18 
Peck.  55;  Mixer  v.  Column  11  Mete.  669;  Qossler  v.  Eagle,  etc.,  Co,, 
103  Mass.  331.  The  cases  on  this  subject,  so  productive  of  judicial 
discussion,  are  classified  by  Justice  Mellob,  in  Jones  y.  Jnst,  Law 
Bep.,  3  Q.  B«  197.  Nor  can  any  distinction  be  maintained  between 
statements  of  this  character  in  written  and  in  oral  contracts.  The 
arguments  founded  on  an  apprehension  that  where  the  contract  is 
oral,  loose  expressions  of  judgment  or  opinion  pending  the  negotia- 
tions might  be  regarded  as  embodied  in  the  contract,  contrary  to 
the  intentions  of  parties,  is  without  reasonable  foundation.  It  is 
always  a  question  of  construction  or  of  fact,  whether  such  state- 
ments were  the  expression  oi  a  mere  matter  of  opinion,  or  were 
intended  to  be  a  substantive  part  of  the  contract  when  concluded. 
If  the  contract  is  in  writing,  the  question  is  one  of  construction 
for  the  court.  Behn  v.  Bumiiss,  3  B.  &  S.  751.  If  it  be  concluded 
by  parol,  it  will  be  for  the  determination  of  the  jury,  from  the 
nature  of  the  sale,  and  the  circumstances  of  each  particular  case, 
whether  the  language  used  was  an  expression  of  opinion,  merely 
leaving  the  buyer  to  exercise  his  own  judgment,  or  whether  it 
was  intended  and  understood  to  be  an  undertaking  which  was 
a  contract  on  the  part  of  the  seller.  Lomi  v.  Tiicher,  4  C.  &  P.  15; 
De  Sewhanherg  v.  Buchanan,  6  id.  343;  Power  v.  Barham,  4  A. 
&  E.  473.  In  the  case  last  cited,  the  vendor  sold  by  a  bill  of 
-parcel,  "four  pictures,  views  in  Venice — Canaletto;"  it  was  held 
that  it  waa  for  the  jury  to  say,  under  all  circumstances,  what  was 
the  effect  of  the  words,  and  whether  they  implied  a  warranty 
of  genuineness,  or  conveyed  only  a  description  or  an  expression  of 
opinion,  and  that  the  bill  of  parcels  was  properly  laid  before  the 
jury  with  the  rest  of  the  evidence. 

The  purchaser  may  contract  for  a  specific  article,  as  well  as  for  a 
particular  quality,  and  if  the  seller  makes  such  a  contract,  he 
is  bound  by  it  The  state  of  the  case  presented  shows  that  the 
plaintiff  inquired  for  seed  of  a  designated  kind,  and  informed  the 
ricfcndants  that  he  wanted  it  to  raise  a  crop  for  the  New  York 
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market.  The  defendants  showed  him  the  seed,  and  told  him  it 
the  kind  he  inqnired  for,  and  sold  it  to  him  as  such.  The  inspec- 
tion and  examination  of  the  seed  were  of  no  service  to  the  plaintifli 
The  facts  and  drcnmstances  attending  the  transaction  were  before 
the  court  below,  and  from  the  evidence,  it  decided  that  the  proof 
was  snfBcient  to  establish  a  contract  of  warranty.  The  evidence 
tended  to  sapport  that  condosion,  and  this  conrt  cannot,  on 
certiorari,  review  the  finding  of  the  conrt  below,  on  a  question 
of  fact»  where  there  is  evidence  from  which  the  condnsion  arrived 
at  may  be  lawfully  inferred. 

The  second  reason  for  reversal  is,  that  the  court  was  in  error 
in  the  damages  awarded.  The  judgment  was  for  conseqaential 
damages. 

The  contention  of  the  defendants'  counsel  wsa,  that  the  damages 
recoverable  should  have  been  limited  to  the  price  paid  for  the  seed, 
and  that  all  damages  beyond  a  restitution  of  the  consideration  were 
too  speculative  and  remote  to  come  within  the  rules  for  measuring 
damages.  As  the  market  price  of  the  seed  which  the  plaintiff  got^ 
and  had  the  benefit  of  in  a  crop,  though  of  an  inferior  quality,  was 
probably  the  same  as  the  market  price  of  the  seed  ordered,  the 
defendwts'  role  of  damages  would  leave  the  plaintiff  remediless. 

The  earlier  cases,  both  in  English  and  American  courts,  gener- 
ally concurred  in  excluding,  as  well  in  actions  in  tort  as  in  actions 
on  contracts,  from  the  damages  recoverable,  profits  which  might 
have  been  realized  if  the  injury  had  not  been  done,  or  the  contract 
had  been  performed.    Sedg.  on  Dam.  69. 

Tbia  abridgment  of  the  power  of  courts  to  award  compensation 
adequate  to  the  injury  suffered  has  been  removed  in  actions  of  tort 
The  wrong-doer  must  answer  in  damages  for  those  results  injurious 
to  other  parties,  which  are  presumed  to  have  been  within  his  con-' 
templation  when  the  wrong  was  done.  Benninger  v.  Crater ,  4 
Vroom,  513.  Thus,  in  an  action  to  recover  damages  for  personal 
injuries  caused  by  the  negligence  of  the  defendant,  the  plaintiff 
was  held  to  be  entitled  to  recover  as  damages  the  loss  he  sustained 
in  his  profession  as  an  architect,  by  reason  of  his  being  incapacita- 
ted from  pursuing  his  business.  New  Jersey  Express  Co.  v.  KicholSf 
4  Vroom,  435. 

A  similar  relaxation  of  this  restrictive  rule  has  been  made  at  least 
to  a  qualified  extent,  in  action  on  contracts,  and  loss  of  profits  re* 
suiting  naturally  from  the  breach  of  the  contract  has  been  allowed 
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to  eater  into  the  damages  leooTerable  where  the  profits  that  might 
haye  been  realised  from  the  performance  of  the  oontraot  are  capable 
of  being  estimated  with  a  reasonable  degree  of  oertaintj.  In  an 
action  on  a  warranty  of  goods  adapted  to  the  Ohina  market,  and 
purchased  with  a  view  to  that  trade,  the  purchaser  was  allowed 
damages  with  reference  to  their  Talue  in  Ohina,  as  repre- 
senting the  benefit  he  would  haye  reoeiyed  from  the  contract,  if 
the  defendant  had  performed  it  Bridge  y.  Wain,  1  Starlde,  604. 
On  an  executory  contract  put  an  end  to  by  the  refusal  of  the  one 
party  to  complete  it»  for  such  breach  the  other  party  may  recoyer 
sucl^  profits  as  would  haye  accrued  to  him  as  the  direct  and  imme* 
diate  result  of  the  performance  of  the  contract  Ibx  y.  Harding, 
7  OusIl  616 ;  Mdsterton  y.  Mayor  of  Brooklyn  7  Hill,  61.  In  an 
action  against  the  charterer  of  a  yessel  for  not  loading  a  cargo,  the 
freight  she  would  haye  earned  under  the  charter-party,  less  expenses 
and  the  freight  actually  receiyed  for  senrices  during  the  period 
oyer  which  the  charter  extended,  was  held  to  be  the  proper  measure 
of  damages.    Smiih  y.  McOuire,  3  H.  &  N.  664. 

In  the  cases  of  the  class  from  which  these  citations  haye  been 
made,  and  they  are  quite  numerous,  the  damages  arising  from  loss 
of  profits  were  such  as  resulted  directly  from  non-performance,  and 
in  the  ordinary  course  of  business,  would  be  expected  as  a  neces- 
sary consequence  of  the  breach  of  the  contract  In  the  two  cases 
cited  of  Fox  y.  Harding,  and  Maaterton  y.  Mayor  of  Brooklyn,  it 
was  said  that  the  profits  that  might  haye  been  realized  from  inde- 
pendent and  collateral  engagements,  entered  into  on  the  faith  of 
the  principal  contract,  were  too  remote  to  be  taken  into  considera" 
tion.  This  latter  qualification  would  exclude  compensation  for  the 
loss  of  the  profits  of  a  resale  by  the  yendee  of  the  goods  purchased, 
made  upon  the  faith  of  his  expectation,  that  his  contract  with  his 
yendor  would  be  performed. 

In  the  much  canyassed  case  of  Hadley  y.  Baaendale,  9  Exch.  341, 
Aldbbsok,  B.,  in  pronouncing  the  judgment  of  the  court,  enunciated 
certain  principles  on  which  damages  should  be  awarded  for  breaches  of 
contracts  which  assimilated  damages  in  actions  on  contract  to  actions 
in  tort.  The  rule  there  adopted  as  resting  on  the  foundation  of  correct 
legal  principles  was,  that  the  damages  recoyerable  for  a  breach  of  con- 
tract were  either  such  as  might  be  considered  as  arising  naturally, 
t.  e.,  according  to  the  usual  course  of  things,  from  the  breach  of  the 
contract  itself;  or  such  as  might  reasonably  be  supposed  to  haye 
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been  in  the  contemplation  of  both  parties  at  the  time  they  mads 
the  contract,  as  the  probable  results  of  the  breach  of  it;  and  that 
when  the  contract  was  made  nnder  special  circumstances,  if  those 
special  circumstances  are  communicated,  the  amount  of  injury 
which  would  ordinarily  follow  from  a  breach  of  the  contract,  under 
such  circumstances,  may  be  recoTered  as  damages  that  would  rea- 
sonably be  expected  to  result  from  such  breach.  The  latter  branch 
of  this  rule  was  considered  by  Blaokbubk,  J.,  and  Mabtik,  B., 
as  analogous  to  an  agreement  to  bear  the  loss  resulting  from  the 
exceptional  state  of  things,  made  part  of  the  principal  contract,  by 
the  &ct  that  such  special  circumstances  were  communicated,  ^th 
reference  to  which  the  parties  may  be  said  to  have  contracted. 
Home  y.  The  Midland  Railway  Company,  Law  Bep.,  8  0.  P.  134- 
140.  Under  the  operation  of  Uiis  rule,  damages  arising  from  the 
loss  of  a  profitable  sale,  or  the  depriyation  for  a  contemplated  use, 
have  been  allowed  when  special  circumstances  of  such  sale  or  pro- 
posed use  were  communicated  contemporaneously  with  the  making 
of  the  contract;  and  have  been  denied  when  such  communication 
was  not  made  so  specially,  as  that  the  other  party  was  made  aware 
of  the  consequences  that  would  follow  from  his  non-performance. 
Borries  v.  Hutchinson,  18  C.  B.  (N.  S.)  446;  Cory  v.  Thomae 
Ironworks  Co.j  Law  Rep.,  3  Q.  B.  181;  Horns  y.  The  Midland  Rail' 
way  Co.,  L.  R.,  8  C.  P.  134;  Benjamin  on  Sales,  665-671. 

It  must  not  be  supposed  that  under  the  principle  of  Hadiey  t. 
Baxendale  mere  speculatiye  profits,  such  as  might  be  conjectured 
to  haye  been  the  probable  results  of  an  adventure  which  was 
defeated  by  the  breach  of  the  contract  sued  on,  the  gains  from 
which  are  entirely  conjectural,  with  respect  to  which  no  means 
exist  of  ascertaining,  even  approximately,  the  probable  results,  can, 
under  any  circumstances,  be  brought  within  the  range  of  damages 
recoverable.  The  cardinal  principle  in  relation  to  the  damages 
to  be  compensated  for  on  the  breach  of  a  contract,  that  the  plain- 
tiff must  establish  the  quantum  of  his  loss,  by  evidence  from  which 
the  jury  will  be  able  to  estimate  the  extent  of  his  injury,  will 
exclude  all  such  elements  of  injury  as  are  incapable  of  being  ascer- 
tained by  the  usual  rules  of  evidence  to  a  reasonable  degree  of  cer- 
tainty. 

For  instance,  profits  expected  to  be  made  from  a  whaling  voyage, 
the  gains  from  which  depend  in  a  great  measure  on  chance,  are  too 
purely  conjectural  to  be  capable  of  entering  into  compensation  for 
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the  non-performanoe  of  a  contract,  by  reaaon  of  which  the  adren- 
tnre  was  defeated.  For  a  similar  reason,  the  loss  of  the  yalue  of  a 
crop  for  which  the  seed  had  not  been  sown,  the  yield  from  which, 
if  planted,  would  depend  upon  the  contingencies  of  weather  and 
season,  would  be  excluded  as  incapable  of  estimation,  with  that 
degree  of  certainty  which  the  law  exacts  in  proof  of  damages.  But 
if  the  Tessel  is  under  charter,  or  engaged  in  a  trade,  the  earnings 
of  which  can  be  ascertained  by  reference  to  the  usual  schedule  of 
freights  in  the  market,  or  if  a  crop  has  been  sown  on  the  ground 
prepared  for  cultiyation,  and  the  plaintiff's  complaint  is,  that 
because  of  the  inferior  quality  of  the  seed  a  crop  of  less  value  is  pro- 
duced, by  these  circumstances  the  means  would  be  furnished  to 
enable  the  jury  to  make  a  proper  estimation  of  the  injury  resulting 
from  the  loss  of  profits  of  this  character. 

In  this  case  the  defendants  had  express  notice  of  the  intended 
use  of  the  seed.  Indeed,  the  fact  of  the  sale  of  seeds  by  a  dealer 
keeping  them  for  sale  for  gardening  purposes,  to  a  purchaser 
engaged  in  that  business,  would  of  itself  imply  knowledge  of  the 
use  which  was  intended,  sufficient  to  amount  to  notice.  The  ground 
was  prepared  and  sowed,  and  a  crop  produced.  The  uncertainty  of 
the  quantity  of  the  crop,  dependent  upon  the  condition  of  weather 
and  season,  was  removed  by  the  yield  of  the  ground  under  the  pre- 
cise circumstances  to  which  the  seed  ordered  would  have  been 
exposed.  The  difference  between  the  market  value  of  the  crop 
raised,  and  the  same  crop  from  the  seed  ordered,  would  be  the  cor- 
rect criterion  of  the  extent  of  the  loss.  Oompensation  on  that 
basis  may  be  recovered  in  damages  for  the  injury  sustained  as  the 
natural  consequence  of  the  breach  of  the  contract.  Randall  v. 
Bap0r,  E.  B.  &  E.  84;  Lovegrave  v.  FUhsr,  2  F.  &  F.  128. 

From  the  state  of  the  case,  it  must  be  presumed  that  the  court 
below  adopted  this  rule  as  the  measure  of  damages,  and  the  judg* 
ment  should  be  affirmed. 

Order  affirmed. 

Justices  BsDLB  and  Dalrikplb  concurred. 


Mon. --InHtiNPlcfiWT.  P»iib«itofS  61 N.  Y.  198;  10  Am.  BflfK  88^  the  euiier  OMMof  S0^ 
T.  Ifbodi^  t  OaL  48,  and  Aoett  ▼.  (Mgate,  90  Johns.  108,  were  departed  from  mad  nmirilj 
dtaappiOTed.  In  FkiMffioer  ▼.  ITwrbum,  84  N.  Y.  884,  wheve  the  detaidaiit  eold  cebbeie 
•eed  and  warranted  the  lame  to  prodnoe  Brlatol  oabbacea.  whloh  warrantj  was  untrue^ 
Md,  the  damages  would  be  the  Tafaie  of  a  erop  of  Bristol  cabbages,  sooh  as  ordlnaHly 
would  httve  been  prodnoed  that  year,  dednollng  the  expense  of  ralsinc  the  crop  and  also  the 
Tahie  of  the  oMp  aotnaQf  raised  thsnCrom.  — Bip. 
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Gbsgobt  t.  Wilsok. 

(B8N.J.C7Vrooiii]SllJ 
lUegtU  wiUract^^acUon  an. 

L  iRiokor  piocared  a  oustomet  for  another  brokar,  with  Una  nndanlaiidiag  Ilia* 
tlM  latter  should  ehaige  for  the  piocoriiig  a  loan  of  numej  at  a  rale  pio* 
hihited  by  the  statnte,  and  that  Buch  commiisiona  ahoold  be  divided;  Md^ 
that  a  iuit  would  not  lie  In  behalf  of  the  former  broker  for  hia  ahare  of  such 
eonunlasionB  against  the  latter  broker,  to  whom  they  had  been  paid  by  the 
eoBtomer. 

SuPBBMB  Court. — On  role  to  show  canae  why  rerdiot  ahonld  not 
be  eet  aside. 

The  yerdict  was  based  on  the  following  conolnsions  of  fact:  That 
each  of  the  parties  was  doing  a  separate  business  in  Jersey  Oity,  as 
brokers  in  real  estate  and  in  the  proonring  of  loans  for  n^oney. 

That  there  was  an  arrangement  between  them  that  for  any  oos* 
tomer  fnmished  by  plaintiff  to  def endant,  for  whom  the  defendant 
should  prooure  a  loan^  the  commissions  should  be  equally  divided. 

That  in  accordance  with  such  arrangement,  the  defendant,  in 
1870^  procured  a  loan  of  ISS^OOO,  for  one  year,  for  Thomas  Bdmon- 
ston^  at  six  per  cent  commission,  and  which  commission  was  paid 
by  Edmonston  to  defendant  when  the  money  was  reoeiyed  by 
Edmonston. 

That  Edmonston  was  a  customer  furnished  by  the  plaintiff  to 
defendant,  and  the  plaintiff  is  entitied  to  reooyer  one-half  of  said 
commissions,  unless  preyented  by  reason  of  section  fiye  of  the  aot 
against  usury.  The  yerdict  was  for  one-half  of  the  oonunissions^ 
for  which  the  suit  was  brought. 

The  plaintiff  knew,  when  he  furnished  the  customer,  that  the 
commissions  would  be  at  least  six  per  oent  on  the  amount  of  the 
loan. 

The  following  question  was  certified  for  the  advisory  opinion  of 
this  court: — 

Whether,  by  reason  of  section  five  of  the  usniy  aot^  the  yerdiot 
can  be  sustained  in  whole  or  in  part 

E.  T.  Cbwles,  for  plaintiff! 

Dixon,  for  defendant. 
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Bbablbt,  0.  J.  I  think  it  is  not  to  be  denied  that  the  money, 
which  is  the  subjeet  of  the  present  suit,  is  the  proceeds  of  an  illegal 
transaction.  The  fifth  section  of  the  act  against  usury  denounces 
a  penalty  against  every  broker  who  shall  take  or  receive  more  than 
the  rate  or  value^of  fifty  cents  for  procuring  the  loan  or  forbearance 
of  $100  for  a  year.  In  the  present  afiUr  six  per  cent  premium  was 
taken  from  the  borrower  by  the  defendant,  with  the  knowledge  and 
co-operation  of  the  plaintiff.  It  is  not,  at  this  day,  open  to  any  que»» 
tion  that  a  provision  in  a  statute  declaring  that  the  doing  of  an  act 
shall  be  visited  by  a  prescribed  penalty,  is  equivalent  to  an  announce- 
ment that  such  act,  if  done,  shall  be  illegal;  so  that  if  the  borrower, 
in  this  case,  had  refused  to  pay  the  unlawful  commissions  agreed 
upon,  no  action  could  possibly  have  lain  against  him  for  such 
default.  But  this  action  is  bottomed  on  the  proposition  that,  inas- 
much as  the  money  has  come  to  the  hands  of  the  defendant,  and 
the  plaintiff  is  entitled  to  one-half  of  it,  the  original  transaction,  • 
out  of  which  it  arose,  cannot  be  gone  into,  or  at  all  events,  cannot 
affect  the  claim  in  suit. 

It  is  the  general  rule  of  the  law,  always  admitted  whenever  the 
subject  has  been  discussed,  that  a  court  of  justice  will  not  lend  its 
aid  to  the  enforcement  of  a  contract,  the  making  of  which  is  pro- 
hibited, or  which  is  directed  to  the  accomplishment  of  any  unlaw- 
ful purpose.  But  while  this  salutary  principle  is  thus  broadly 
stated,  there  are  some  cases,  and  of  the  highest  authority,  which  it 
is  difScult  not  to  regard  as  violations  of  its  spirit.  These  decisions, 
as  a  class,  are  not  harmonious,  and  some  of  the  earlier  of  them 
have,  on  several  occasions,  undergone  a  severity  of  judicial  criti- 
cism,  which  approaches  closely  to  a  dissent  from  the  doctrines 
which  they  seek  to  establish.  Each  of  such  cases,  however,  claims 
to  stand  on  some  ground  that  makes  it  an  exception  to  the  general 
rule.  First  among  these  is  Tenant  v.  JBUiott,  reported  in  1 
Bos.  ft  Pull.  p.  3.  The  defendant  was  a  broker,  and  had 
effected  an  illegal  insurance  for  the  plaintiff,  and  the  ship  thus 
insured  hat ing  been  lost,  he  received  the  amount  of  insurance  from 
the  underwriters.  Having  refused  to  pay  it  over  on  demand,  to 
the  plaintiff,  the  suit  was  brought,  which  was  successful,  Eybb, 
Chief  Justice,  saying :  '^  The  question  is,  whether  he  who  has 
received  money  to  another's  use  on  an  illegal  contract,  can  be 
allowed  to  retain  it,  and  that  not  even  at  the  desire  of  those  who 
paid  it  to  him  ?     I  think  he  cannof     The  same  rule  of  decision 
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was  applied  in  Ihrmer  y.  RuueU  eial,lKStF.  896,  where  tlia 
fund  songfat  to  be  reooyeied,  and  which  was  outstanding  in  the 
hands  of  a  third  party,  was  the  product  of  an  act  which  was  mdiet- 
able  and  hi^y  criminaL  The  suit  was  against  a  carrier,  who  had 
carried  connt^feit  coin  for  the  plaintiff,  and  having  receiyed  pay 
for  it  from  the  consignee,  refused  to  hand  it  over.  The  court 
thought  the  case  could  not  be  distinguished  £rom  the  antecedent 
one,  which  I  have  cited,  and  considered  the  sum  claimed  as  so  much 
money  had  and  received  by  the  carrier  for  the  plainti^  and  that 
the  original  transaction  did  not  affect  the  rights  of  such  parties. 
These  cases  were  founded  on  the  theory  that  when  the  proceeds  of 
an  illegal,  or  what  is  the  same  thing,  a  criminal  act,  had  passed  into 
the  possession  of  a  third  party,  as  an  agent  for  the  transfer  of  the 
money  to  the  person  for  whom  it  was  deposited,  the  contract  implied 
by  law  that  such  money  would  be  paid  according  to  instructions, 
was  so  disconnected  with  the  original  transaction  as  to  be  unviti- 
ated  by  it. 

And  some  of  the  decisions  have  pushed  this  doctrine  ev^i  beyond 
this  limit,  for  it  has  been  held  that  in  cases  where  there  has  been  a 
partnership  in  a  business  carried  on  in  violation  of  the  provisions  of 
a  statute,  such  illegality  will  not  bar  a  recovery  by  one  partner 
against  the  other  in  a  bill  for  an  account  of  the  gain  of  such  traffic. 
Such  were  the  views  of  Lord  Gottenhah  in  Sharp  v.  Taylor,  % 
Phillips,  801.  In  support  of  the  principle  on  which  the  judgment 
in  this  decision  was  rested,  the  only  authorities  cited  were  those 
already  named,  of  Tenant  v.  Elliott,  and  Farmer  v.  Bussett,  and  it 
is  certainly  clear  that  these  cases  do  not  support,  to  the  whole 
extent,  the  doctrine  for  which  they  were  vouched.  The  cases  cited 
held  that  when  the  illegal  transaction  was  completed,  and  the  gains 
had  been  deposited  with  a  third  party  in  the  course  of  transfer,  the 
law  would  compel  a  payment  by  such  intermediate  agent;  in 
advance  of  this.  Lord  Gottekham  maintained  that  in  case  the  illicit 
funds  remained  in  the  hands  of  one  of  the  wrong-doers,  the  other 
oould  enforce  his  right  to  a  division.  The  broad  ground  is  laid 
and  the  case  decided  upon  it,  that  there  is  a  '^  difference  between 
enforcing  illegal  contracts  and  asserting  title  to  money  which  has 
arisen  from  them."  And  this  view  of  the  law  has  received  the 
sanction  of  high  judicial  authority  in  this  country.  The  doctrine 
of  the  l^t  cited  case  was  approved  of  by  the  Supreme  Gourt  of  the 
United  States  in  McBlair  v.  Oibbes,  17  How.  232,  and  was  slgi  iily 
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enforced  if  not  confiiderablj  transcended,  by  the  same  tribunal  in 
Brooks  T.  Martin,  2  WalL  70.  In  New  York  the  adjudications 
are  in  the  same  Tein.  Woodworth  t.  Bennett,  43  N.  Y.  237,  and 
Merritt  v.  MiOard,  4  Kejes,  208,  and  vouchers  for  the  proposition 
that  where  money  derived  from  any  illegal  contract  has  been  placed 
with  a  depository  for  one  of  the  parties  to  it,  such  contract  having 
been  fully  executed,  an  action  to  recover  such  money  by  the  party 
for  whom  it  was  left,  will  be  sustained. 

This  subject  has,  likewise,  quite  recently,  been  considered  by  the 
vice-chancellor,  in  the  case  of  Watson  v.  Murray^  8  C.  E.  Green, 
257.  The  bill  was  for  an  account  with  respect  to  the  business  of 
the  carrying  on  of  certain  lotteries  in  which  the  complainant 
alleged  he  was  a  partner.  It  appeared  in  the  pleadings  that  the 
lotteries  were  drawn  and  the  business  was  transacted  in  States 
where  such  doings  were  lawful.  It  was  not  shown  whether  the 
contract  of  partnership  was  entered  into  in  this  State  or  elsewhere. 
The  bill  was  dismissed  on  the  demurrer,  on  the  ground  that  as 
lotteries  were  in  hostility  to  the  general  policy  of  this  State,  and 
were  in  themselves  immoral,  our  courts  would  not  take  such  affairs 
under  their  protection,  although  they  were  legal  in  the  place  where 
they  had  been  transacted.  In  the  course  of  his  review  of  the  sub- 
ject, the  vice-chancellor,  as  I  interpret  his  remarks,  exhibits  a 
decided  disapprobation  of  the  extravagant  length  to  which  some  of 
the  decisions  had  gone  in  furtherance  of  illegal  transactions. 

But  it  thus  appears  that  there  is  authority  entitled  to  the  very 
highest  consideration  in  favor  of  the  doctrine,  that  in  cases  where 
an  illegal  thing  has  been  completely  done,  and  the  money  growing 
out  of  such  transaction  being  due  to  two  or  more  persons,  has  been 
received  by  one  of  them  for  himself  and  his  associates,  or  by  a 
third  person  for  such  wrong-doers,  an  action  will  lie  for  such  money 
in  behalf  of  the  party  to  whom  it  is  coming,  either  in  whole  or  in 
part.  The  principle  seems  to  be  that  such  right  of  action  will  arise 
when  the  circumstances  are  such,  that  the  fund  in  question  can  be 
regarded  as  money  received  for  the  benefit  of  the  party  bringing 
the  suit. 

Now,  it  appears  to  me  evident  that  this  is  extending  the  rule  to 
the  very  verge  of  impolicy.  When  the  avails  of  a  criminal  trans- 
action are  passed  over  by  the  court  from  the  hands  of  a  depositary 
0f  them,  as  in  the  case  of  Parmer  v.  RussM,  ahready  cited,  it  it 
dJfBcult  to  shake  off  an  uncomfortable  impression  f hat  the  law  has 
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given  the  last  touch  to  the  vicioas  transactioii.  Nor  is  the  sugges- 
tion made  in  some  of  the  opinions  yeiy  re-assuring  or  satisfactory, 
tliat  in  these  cases  the  transaction  alleged  to  be  illegal  is  completed 
and  closed^  and  is  not  in  any  manner  to  be  afiEected  by  what  the 
court  is  asked  to  do  between  the  parties,  because  it  ii9  impossible  to 
overlook  the  circumstance,  that  if  the  law  lends  its  aid  to  the  trans* 
mission  of  the  gains  of  the  misdeed,  the  doing  of  the  offense  is 
facilitated  in  the  future.  Until  the  money,  which  is  the  wages  of 
the  ill-doing,  has  come  into  the  hands  of  the  several  delinquents, 
the  illegal  transaction,  so  far  as  they  are  concerned,  is  not  closed^ 
and  unless  the  matter  has  been  entirely  concluded  by  such  adjudi* 
cations  that  it  would  be  but  captiousness  to  dissent  from  them,  it 
might  well  be  worth  consideration,  whether  it  would  not  be  more 
consistent  with  the  usual  course  of  the  law,  and  more  protective  of 
public  interest  to  proclaim  the  outlawry  of  such  afEairs  from  the 
first  stop  to  the  last.  It  A  and  B  make  sale  of  forged  paper,  and 
the  proceeds  are  paid  by  the  purchaser  to  A,  a  court  of  law  can 
scarcely  be  said  to  perform  either  a  very  respectable  or  a  useful 
function  when  it  assists  B  in  obtaining  his  share  of  the  profits  of 
the  business.  Nor  would  it  seem  that  it  should  give  much  concern 
to  those  who  dispense  public  justice  if  one  of  two  such  delinquents 
should  be  successful  in  fraudulently  withholding  from  his  compan- 
ion a  share  of  the  wages  of  the  iniquity.  Under  such  conditions 
the  assistance  of  the  law  might,  it  would  seem,  be  rightfully  refused, 
not  for  the  sake  of  the  party  who  thus  cheated  his  associate  in  guilt, 
but  in  order  to  render  such  affairs  as  precarious  and  difficult  as 
possible  to  those  who  might  be  inclined  to  enter  upon  them. 

But  it  does  not  seem  important  to  follow  this  line  of  inquiry  to  a 
conclusion,  inasmuch  as  such  course  is  not  essential  to  an  adjudi- 
cation of  the  question  now  before  this  court  The  rule  is  certainly 
not  to  be  carried  beyond  its  scope,  as  defined  in  the  decisions 
referred  to,  and  that  rule,  comprehensive  aa  it  is,  will  not 
embrace  the  facts  of  the  present  case.  The  distinction  is,  that 
in  this  instance  no  money  has  been  paid  over,  either  to  a  part- 
ner of  the  plaintiff,  or  to  a  third  party  for  him.  Under  the 
circumstances  now  presented,  it  is  impossible  to  say  that  the 
defendant  hsa  money  in  his  hands,  which  wore  paid  to  him,  either 
ja  whole  or  in  part  for  the  plaintiff.  These  parties  were  not  part- 
ners, for  if  they  were,  this  suit  would  not  lie,  but  the  remedy  would 
be  in  a  court  of  equity.    The  defendant  solely  earned  this  money^ 
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by  obtaiiiing  the  loan  in  qn^fttiony  and  the  commisdons  were  paid 
to  him  in  his  own  individual  right.  The  money  he  thus  reoeived 
was  his  own.  The  effect  of  his  contract  with  the  plaintiff  was  to 
make  him  indebted  to  him  in  the  amount  of  one-half  of  the  money 
thus  earned  by  him.  He  is  thus  a  debtor  to  the  plaintiff,  but  he  is 
such  exdusiyely  by  force  of  his  agreement  with  him.  Now,  the 
difficulty  in  the  way  of  a  recovery  in  this  action  is,  that  this  agree- 
ment is  illegal  and  void.  The  plaintiff  knew  that  more  than  the 
legal  rato  would  be  charged  by  the  defendant  to  the  customer  whom 
he  produced,  and  the  contract,  therefore,  was,  that  the  defendant 
should  charge  the  illegal  rato,  and  would  pay  to  the  plaintiff  one* 
half  of  these  forbidden  gains.  The  consequence  is,  the  plaintiff 
relies  on  this  contract,  and  is  asking  for  its  enforcement.  No  case 
has  gone  to  such  a  length,  but,  to  the  contrary,  the  courts  have 
distinctly  refused  so  to  do.  In  point  of  principle,  the  case  of  Van 
Doren  v.  Siaais,  decided  in  this  court,  and  reported  in  Pennington, 
p.  887,  is  exactly  applicable.  The  defendant  was  the  holder  of  a 
lottery  ticket,  and  agreed,  for  a  sufficient  consideration,  to  give  the 
plaintiff  a  definite  interest  in  it.  To  deal  in  such  interest  was  pro- 
hibited by  a  law  of  this  Stete.  A  prize  was  drawn,  and  a  suit  was 
commenced  to  compel  the  defendant  to  pay  to  the  plaintiff  his  stipu- 
lated share  in  it.  The  argument  was  pressed,  as  it  has  been  on  this 
occasion,  that  the  sum  sued  for  was  money  received  by  the  one  party 
for  the  other,  and  that,  therefore,  the  implied  agreement,  which 
formed  the  ground  of  the  action,  was  removed  from  the  original 
illegal  transaction.  But  this  a;rgument  did  not  prevail.  The 
court  saying,  '^  the  learned  counsel  for  the  plaintiff  has  very  ingen- 
iously endeavored  to  bring  his  client's  case  within  the  principle  of 
those  cases,  by  contending  that  the  defendant  received  the  money  as 
agent  for  the  plaintiff.  But  I  think  that  this  is  not  the  correct 
interpretation  of  the  transaction.  The  plaintiff  was  not  known  to 
the  lottery  company ;  he  was  no  member  of  it.  The  agent  of  that 
company  would  not  have  been  justifiable  in  paying  any  part  of  the 
money  to  him.  If  there  was  any  agreement  at  all.  it  was  this,  that 
the  plaintiff  paid  to  the  defendajit  $3.50,  on  an  agreement  between 
them ;  that  the  defendant  should  pay  to  him  one-third  of  the 
money  that  he  should  receive  on  that  adventure ;  and  this  action  is 
brought  to  enf oroe  the  fulfillment  of  that  agreement.  This  agree* 
ment  was  in  itself  illegal,  made  in  contravention  of  a  stetuto  of 
iba  State,  and,  in  my  opinion,  the  court  cannot,  with  I^gal  pn^ 
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priety,  soBtain  the  action.''  It  is  obyioiiB  that  this  pieoedent  is  so 
apt  to  the  present  purpose,  that  it  would  be  necessaiy  to  disown  its 
authority  in  order  to  clear  the  ground  for  a  decision  in  laTor  of  the 
plaintiff.  I  regard  this  adjudication  as  founded  in  a  clear  exposi- 
tion^ and  accurate  application  of  the  correct  rule  of  the  law.  This 
aufchority  is  in  entire  accord  with  the  case  of  Belden  t.  PUien, 
2  Gaines,  147.  The  defendant  was  possessed  of  a  title  to  real 
estate  belonging  to  a  class,  the  sale  of  which  was  prohibited  by  law. 
The  plaintiff  procured  a  purchaser,  under  an  agreement  that  he 
was  to  have  a  certain-  share  of  the  proceeds,  and  the  money  was  paid 
to  the  defendant,  and  the  suit  was  brought  to  enforce  the  plaintiff's 
right  to  a  share  of  this  sum.  But  the  court  said :  *'  In  the  present 
case,  the  object  and  consequence  of  the  agreement  was  the  sale 
of  the  pretended  title.  This  being  illegal,  the  promise  to  divide  the 
spoil  was  of  course  iU^gal,  and  not  to  be  enforced.  All  con- 
tracts that  have  a  fraudulent  object  in  view  are  Toid  both  at  law 
and  in  equity." 

Other  cases  haying  the  same  bearing  might  be  cited,  but  in  these 
days,  when  legal  knowledge  is  so  dearly  acquired,  and  legal  learning 
is  so  cheaply  displayed,  a  roluminous  citation  of  authorities  is  apt 
to  look  like  a  petit  larceny  on  the  digests. 

The  defendant  is  entitled  to  judgment,  and  the  court  should  be 
so  instructed. 


OOX  T.   MA.BLATT. 
(SB  N.  J.  [7  Yrooniisn.) 


A  Judgment  wm  entered  when  the  legal  rate  of  Interest  wm  six  per  esiil. 
BM,  that  soch  late  was  not  to  be  increased  after  the  ptsnge  of  an  ael 
making  ieyen  per  cent  the  legal  rate. 

SuPBBiCB  OouBT. — Several  executions  were  issued  on  judgments 
obtained  in  this  court,  at  the  suit  of  William  M.  Oox,  John  B.  Bly, 
Aaron  Dawes,  and  Alfred  Perrine,  respectiyely,  against  the  property 
of  Benjamin  Marlatt  The  sheriffs  of  Middlesex  and  Mercer  mads 
sale  of  the  defendant's  property,  under  the  executions,  and  the  money 
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was  paid  into  court.  By  the  order  of  this  court,  the  amount  raised 
upon  the  executions,  $5,419.30,  was  directed  to  be  paid  by  the  clerk, 
according  to  the  priorities.  The  money  raised  not  being  sufficiooc 
to  pay  the  amount  of  all  the  executions,  the  question  was  raised  by 
Alfred  Perrine,  the  last  execution  creditor,  as  to  the  amount  of 
interest  which  should  be  computed  on  the  judgment  and  execution 
of  Aaron  Dawes,  his  judgment  being  dated  October  1,  1863. 
Dawes  claims  interest  at  the  rate  of  six  per  cent  from  October  1, 
1863,  to  March,  1866,  and  at  the  rate  of  seven  per  cent  after  the 
latter  date,  being  the  time  of  the  enactment  of  the  statute  increas- 
ing the  rate  of  interest 

Rickey  A  Emvry^  for  Alfred  Perrine. 
Jf.  Beaskiff,  Jr.,  for  Aaron  Dawes. 

SouDDEB,  J.  The  allowance  of  interest  on  the  seyeral  ]udg« 
ments  is  not  questioned  in  this  case,  nor  can  it  be  according  to  the 
settled  practice  of  the  courts  of  this  State.  After  much  debate  in 
the  English  courts,  the  law  was  settled  by  Stat.  1  &  2  Vict,  ch. 
110,  §  17,  which  declares  that  every  judgment  debt  shall  carry 
interest  at  the  rate  of  four  per  centum  per  annum,  from  the  time 
of  entering  of  the  judgment,  and  from  the  time  of  the  passage  of 
the  act  in  cases  of  judgment  then  entered  up  and  not  carrying 
interest,  until  the  same  shall  be  satisfied,  and  such  interest  may  be 
levied  under  a  writ  of  execution  on  such  judgment. 

Our  practice  has  been,  for  many  years,  independent  of  any  express 
statute,  to  allow  interest  to  be  levied  under  execution  as  an  inci- 
dent to  the  judgment,  and  as  an  increase  of  damages  for  the  deten- 
tion of  the  debt,  without  bringing  a  distinct  action  for  the  interest 
on  damages  for  such  detention. 

It  has  also  been  held  that  the  prior  contract  or  right  of  action  ii 
extinguished  by  the  judgment,  as  a  higher  security.  The  judg- 
ment is  called  a  debt  of  record,  which  is  the  highest  security  a 
party  can  obtain  at  law. 

Upon  this  general  subject,  see  notes  in  Setteck  v.  French,  1  Am. 
Lead.  Gases,  509;  Sedgwick  on  Damages,  389;  Say  re  v.  Austin,  3 
Wend.  496;  Olden  v.  HdlleU,  2  South.  466. 

Neither  is  it  disputed  between  these  parties  that  the  court  have 
control  over  the  funds  produced  by  these  executioni ,  whether  in 
the  hands  of  the  sheriff  or  when  paid  into  court. 
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This  has  alao  been  definitely  detenmned.  Mid  oannot  now  be 
oontroverted.    StebUns  y.  Walker,  2  Green,  90. 

These  preliminary  points  being  conceded,  the  only  question  that 
remains  for  consideration  is,  whether,  after  a  judgment  has  been 
obtained  which  carries  a  certain  rate  of  interest  under  the  then 
existing  law,  a  change  of  that  law  by  a  subsequent  statute,  increas- 
ing or  diminishing  the  former  rate  of  interest,  will  affect  the 
amount  that  can  be  collected  under  execution  upon  such  judgment. 

The  effect  of  a  judgment  is  to  fix  the  rights  of  the  parties  thereto^ 
by  the  solenm  adjudication  of  a  court  haying  jurisdiction.  How 
those  rights  can  be  affected  by  any  subsequent  legislation  is  not 
apparent  This  contrast  of  the  highest  authority  cannot  be  dis- 
turbed so  long  as  it  remains  unreyersed  and  unsatisfied. 

Changing  the  rate  of  interest  does  not  affect  existing  oontraots^ 
or  debts  due  prior  to  such  enactment,  whether  ihey  be  eyidenoed 
by  statute,  by  judgment,  or  by  agreement  of  the  parties. 

Such  has  been  the  uniform  course  of  decision  in  our  courts. 
Verree  y.  Hughes,  6  Halst.  91,  is  in  point.  The  act  against  usury, 
passed  February  8,  1797,  fixed  the  rate  of  interest  at  seyen  per 
centum.  By  the  act  of  December  6, 1823,  the  rate  was  changed 
from  and  after  the  fourth  day  of  July,  then  next  ensuing,  to  six 
per  centum. 

A  judgment  was  entered  Noyember  29, 1826,  on  a  bond  bear- 
ing date  June  6,  1809,  which  bore  seyen  per  cent  interest.  The 
bond,  by  the  act  of  the  party  holding  it,  was  merged  in  the  judg- 
ment While,  therefore,  interest  was  recoyerable  up  to  the  time  of 
the  judgment,  at  seyen  per  cent,  upon  the  bond,  when  the  judg- 
ment was  entered,,  another  debt  was  created  under  the  then  existing 
statute  of  1823,  and  the  court  held  that  after  the  date  of  the  judg- 
ment, the  interest  must  be  computed  at  six  per  cent 

In  North  River  Meadow  Company  y.  Shrewsbury  Church,  2  Zab. 
424,  where  an  assessment  for  benefits  to  defendants'  lands  was  made 
in  1823,  prior  to  the  act  of  that  year  going  into  effect,  it  was  held 
that  interest  should  be  computed  on  such  asse^ment,  at  the  rate  of 
seyen  per  cent,  and  not  the  reduced  rate  of  six  per  cent 

Also  in  equity  the  same  rule  has  been  held.  Thus  in  Wilson  y. 
Marsh,  2  Beas.  289,  the  complainants'  bond  and  mortgage  were 
made  in  Essex  county,  where  interest  could  be  taken  by  contract, 
at  the  rate  of  seyen  per  cent,  while  the  general  statute  allowed 
interest  only  at  the  rate  of  six  per  oent^  the  court  ad]udi{ed  that 
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ihe  deeroe  upon  foreclosure  would  bear  only  six  per  cent  intereet, 
although  founded  on  a  mortgage  drawing  seven  per  cent. 

It  will  be  seen  that  these  cases  are  decided  on  the  principles  abore 
stated,  that  the  parties'  rights  are  fixed  by  the  judgment  of  the 
oourty  and  the  judgment  carries  with  it  its  incidents,  equally  deter- 
mined and  all  relating  to  the  date  of  its  entry. 

If  it  be  said  that  the  interest  is  given  as  damages  for  the  deten- 
tion of  the  debt,  and  that  the  damages  are  greater  when  seven  per 
oent  interest  can'behad,  than  when  only  six  could  be  obtained, 
and  for  such  detention  after  the  rate  is  increased,  there  should  be 
additional  damages  allowed,  the  answer  is,  that  there  can  be  no 
second  assessment  where  the  amount  of  the  debt  or  liability  has 
been  once  adjudged,  and  the  course  of  action  remains  the  same. 

The  intereiBt  is  the  measure  of  damages  for  the  detention,  and 
that  must  relate  to  the  time  when  the  amount  is  fixed  by  the  entry 
of  judgment 

The  order  must  be  made  to  the  clerk  accordingly,  that  interest 
mi  the  judgment  of  Aaron  Dawes  shall  only  be  allowed  and  paid  at 
the  late  of  six  per  cent  from  the  date  of  its  entry  im  October 
1,1868. 


MnsnreiB  v.  Thb  Piskhsyltakia  Bailboab  Ooicpavt. 

(88  N .  J.  [7  Yroom]  40T.) 

An  agiMmMit  hy  a  xallzoad  oompanj  to  cany  good*  for  oerUin  ponmis,  at  a 
cheaper  rate  than  it  will  cany  under  the  same  eonditlons  tor  othen,  is  void 
M  ereating  aa  illegal  preference.* 

SuPBSXJi  OouBT, — ^In  case.    On  demurrer  to  declaration. 

The  declaration  sets  out  (first  and  second  counts)  that  the  plain- 
tiflls  were  large  shippers  of  live  hogs  from  Chicago  and  Pittsburg 
to  Jersey  Oity^  and  that  the  defendants,  in  the  dty  of  New  York, 
on  the  1st  of  December,  1870,  agreed  with  the  jdaintifb,  that  if 

they  would  ship  by  them,  they  would,  on  and  after  January  1^ 

*■     ■■    ■  —■Ill,  » 
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1871,  transport  their  hogs  from  Ohicago  and  from  Pittsbnig,  to 
Jersey  City,  at  the  regolar  rates,  allowing  them  a  drawback  of 
twenty  cents  per  hundred  pounds  upon  all  hogs  shipped  from 
Ghicago,  and  ten  cents  per  hundred  upon  thoee  shipped  from  Pitts* 
burg  ;  and  further,  should  the  defendants,  after  January  1, 1871, 
transport  the  same  description  of  freight  for  others,  between  the 
same  points,  except  seren  parties  named,  at  less  than  their  regular 
rates,  or  should  allow  such  others  a  drawback,  then  they  should 
allow  the  plaintifi  such  further  drawback  as  would  bring  their 
freights  twenty  cents  per  hundred  and  ten  cente  per  hundred  lower 
than  the  lowest 

^e  plaintifEs  aver  that  they  shipped  twelre  millions  of  pounds 
from  Chicago,  and  a  like  amount  from  Pitteburg  to  Jersey  Oitj  by 
the  defendants'  road ;  that  they  paid  the  regular  rates,  and  haye 
receiyed  the  twenty  cents  and  ten  cente  drawback,  but  the  defend- 
ante,  during  the  same  year,  carried  for  other  parties  than  those 
excepted  in  the  contract,  allowing  such  parties  the  same  drawback, 
or  making  a  reduction  in  the  rates  equal  to  the  drawback,  whereby 
the  plaintiffs  became  entitled  to  haye  a  further  drawback  of  twenty 
cente  and  ten  cente  per  hundred. 

The  third  and  fourth  counte  set  out  like  contracte,  with  like 
exceptions,  by  which  the  defendante  agree  to  pay  drawbacks  equal 
to  twenty  cente  and  ten  cente  from  the  regular  rates ;  and  further, 
that  if  either  the  defendants,  the  New  York  Central  Railroad 
Company,  or  the  Erie  Railway  Company,  should  rebate  for  other 
parties  from  the  regular  rates,  or  should  giye  them  drawbacks^ 
then  the  defendante  should  allow  the  plaintiflfs  such  further  draw- 
backs as  would  make  their  rates  twenty  cente  and  ten  cente  lower 
than  the  lowest 

The  fifth  count  sete  out  like  contracts,  made  with  the  defendants, 
the  New  York  Central  Railroad  Company  and  the  Erie  Railway 
Company,  by  which  they  seyerally  agreed,  for  like  shipments,  to 
giye  the  plaintifb  like  drawbacks,  and  wiih  the  same  exception  as 
to  other  parties,  to  make  the  drawbacks  twenty  cente  and  ten  cente 
per  hundred  lower  than  the  lowest 

/•  W.  Scudder,  for  defendants. 

Linn,  for  plaintiflfs. 

Bbaslby,  C.  J.  The  Pennsylyania  Railroad  Company,  who  are  the 
defendante  in  this  action,  agreed  with  the  plaintifb  to  cany  oer- 


NOVEMBER  TEEM,  1873.  459 


MeMenger  ▼.  The  PeniiBjrlTania  Bailroad  Co. 


tain  merchandise  for  them^  between  certain  termini,  at  a  fixed  rate 
leas  than  they  should  carry  between  the  same  points  for  any  other 
person.  The  allegation  is,  that  goods  have  been  carried  for  other 
parties  at  a  certain  rate  below  what  the  goods  of  the  plaintiflfs  have 
been  carried,  and  this  suit  is  to  enforce  the  foregoing  stipulation, 
Th?  question  is,  whether  the  agreexnost  thus  forming  the  founda- 
tion of  the  suit  is  legal. 

There  can  be  no  doubt  that  an  agreement  of  this  kind  is  calcu- 
lated to  giTC  an  important  advantage  to  one  dealer  over  other 
dealers,  and  it  is  equally  clear,  that  if  the  power  to  make  the 
present  engagement  exists,  many  branches  of  business  are  at  the 
mercy  of  these  companies.  A  merchant  who  can  transport  his 
wares  to  market  at  a  less  cost  than  his  rivals,  will  soon  acquire,  by 
underselling  them,  a  practical  monopoly  of  the  business  ;  and  it  is 
obvious,  that  this  result  can  often  be  brought  about  if  the  rule  is, 
as  the  plaintiffs  contend  that  it  is,  that  these  bargains  giving  prefer- 
ences can  be  made.  A  railroad  is  not,  in  general,  subject  to  much 
competition  In  the  business  between  its  termini;  the  difficulty 
in  getting  a  charter  and  the  immense  expense  in  building  and 
equipping  a  road,  leaves  it,  in  the  main,  without  a  rival  in  the 
field  of  its  operation;  and  the  consequence  is,  the  trader  who  can 
transmit  his  merchandise  over  it  on  terms  more  favorable  than 
others  can  obtain,  is  in  a  fair  way  of  ruling  the  market  The 
tendency  of  such  compacts  is  adverse  to  the  public  welfare,  which 
is  materially  dependent  on  commercial  competition  and  the  absence 
of  monopolies.  Consequently,  the  inquiry  is  of  moment,  whether 
such  compacts  may  be  made.  I  have  examined  the  cases,  and  none 
that  I  have  seen  is,  in  all  respects,  in  point,  so  that  the  problem  is 
to  be  solved  by  a  recurrence  to  the  general  principles  of  the  law. 

The  defendants  are  common  carriers,  and  it  is  contended  that 
bailees  of  that  character  cannot  give  a  preference  in  the  exercise  of 
their  calling,  to  one  dealer  over  another.  It  cannot  be  denied,  that, 
at  the  common  law,  every  person,  under  identical  conditions,  had 
an  equal  right  to  the  services  of  their  commercial  agents.  It  was  one 
of  the  primary  obligations  of  the  common  carrier  to  receive  and 
carry  all  goods  offered  for  transportation,  upon  receiving  a  reason- 
able hire.  If  he  refused  the  offer  of  such  goods,  he  was  liable  to  an 
action,  unless  he  could  show  a  reasonable  ground  for  his  refusaL 
Thus,  in  the  very  foundation  and  substance  of  the  business,  there 
was  inherent  a  rule  which  excluded  a  preference  of  one  oonsignot 
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of  goods  over  another.  The  duty  to  receive  and  cany  was  dne  to 
every  member  of  the  community,  and  in  an  eqaal  meaaare  to  eadi. 
Nothing  can  be  clearer  than  that  under  the  prevalence  of  this  prin- 
ciple>  a  common  carrier  could  not  agree  to  carry  one  man's  goods  in 
preference  to  those  of  another. 

It  is  important  to  remark,  that  this  obligation  of  this  class 
of  bailees  is  always  said  to  arise  out  of  the  character  of  the  business. 
Sir  William  Jones,  importing  the  expression  from  the  older  reports, 
declares  that  this,  as  well  as  the  otiher  peculiar  responsibilities  of 
the  common  carrier,  is  founded  in  the  consideration  that  the  call- 
ing is  a  public  employment.  Indeed,  the  compulsion  to  serve  all 
that  apply  could  be  justified  in  no  other  way,  as  the  right  to  accept 
or  reject  an  offer  of  business  is  necessarily  incident  to  all  private 
traffic. 

Becogniadng  this  as  the  setUed  doctrine,  I  am  not  able  to  see  how 
it  can  be  admissible  for  a  common  carrier  to  demand  a  different 
hire  from  various  persons  for  an  identical  kind  of  service,  under 
identical  conditions.  Such  partiality  is  legitimate  in  private 
business,  but  how  can  it  square  with  the  obligations  of  a  public 
employment?  A  person  having  a  public  duty  to  dischaige,  is 
undoubtedly  bound  to  exercise  such  office  for  the  equal  benefit  of 
all,  and,  therefore,  to  permit  the  common  carrier  to  charge  various 
prices,  according  to  the  person  with  whom  he  deals,  for  the  same  servi* 
ces,  is  to  forget  that  he  owes  a  duty  to  the  community.  If  he  exacte 
different  rates  for  the  carriage  of  goods  of  the  same  khid,  between  the 
same  pointe,  he  violates,  as  plainly,  though  it  may  be  not  in  the 
same  degree,  the  principle  of  public  policy  which,  in  his  own  dis- 
pute, converts  his  business  into  a  public  employment.  The  law 
that  forbids  him  to  make  any  discrimination  in  favor  of  the  goods 
of  A  over  the  goods  of  B  when  the  goods  of  both  are  tendered 
for  carriage,  must,  it  seems  to  me,  necessarily  forbid  any  discrimina- 
tion with  respect  to  the  rate  of  pay  for  the  carriage.  I  can  see  no 
reason  why,  under  legal  rules,  perfect  equality  to  all  persons  should 
be  exacted  in  the  dealings  of  the  common  carrier,  except  with 
regard  to  the  amount  of  compensation  for  his  services.  The  rules 
that  the  carrier  shall  receive  all  the  goods  tendered,  loses  half  ite 
value,  as  a  politic  regulation,  if  the  cost  of  transportetion  can  be 
graduated  by  special  agreement  so  as  to  favor  one  party  at  the  ex- 
pense of  others.  Nor  would  this  defect  in  the  law,  if  it  existed, 
t)e  remedied  by  the  principle  which  compels  the  carrier  to  take  a 
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reasonable  hire  for  his  labor,  becanse,  if  the  rate  charged  by  him 
to  one  person  might  be  deemed  reasonable,  by  charging  a  lesser 
price  to  another  for  similar  services,  he  disturbs  that  equality  of 
rights  among  his  employers  which  it  is  the  endeavor  of  the  law  to 
effect.  Indeed,  when  a  charge  is  made  to  one  person,  and  a  lesser 
charge,  for  precisely  the  same  offices,  to  another,  I  think  it  should 
be  held  that  the  higher  charge  is  not  reasonable ;  a  presumption 
which  would  cut  up  by  the  roots  the  present  agreement,  as,  by 
the  ox>eration  of  this  rule,  it  would  be  a  promise  founded  on  the 
supposition  that  some  other  person  is  to  be  charged  more  than  the 
law  warrants. 

From  these  considerations,  it  seems  to  me,  that  testing  the  duties 
of  this  class  of  bailees  by  the  standard  of  the  ancient  principles  of 
the  law,  the  agreement  row  under  examination  cannot  be  sano- 
tioned.  This  is  the  sense  in  which  Mr.  Smith  understands  the 
common-law  rule.  In  his  Leading  Oases,  p.  174,  speaking  of  the 
liabilities  of  carriers,  he  says :  ^'  The  hire  charged  must  be  no 
more  than  a  reasonable  remuneration  to  the  carrier,  and  conse- 
quently not  more  to  one  (though  a  rival  carrier)  than  to  another, 
for  the  same  service.''  *  I  am  aware,  that  in  the  case  of  Bax$t^ 
dale  V.  The  Bastem  Counties  Railway,  4  0.  B.  (N.  S«)  81,  this 
definition  of  the  common*law  rule  was  criticised  by  one  of  the 
judges,  but  the  subject  was  not  important  in  that  case,  and  was 
not  discussed,  and  the  expression  of  opinion  with  respect  to  it  was 
entirely  cursory.  Indeed,  the  whole  question  has  become  of  no 
moment  in  the  English  law,  as  the  subject  is  specifically  regu- 
lated by  the  statute  17  and  18  Vict.,  ch.  31,  which  prohibits  the 
giving  **  of  any  undue  or  unreasonable  preference  or  advantage  to, 
or  in  favor  of  any  particular  person  or  company,  or  any  particular 
description  of  traffic,  in  any  respect  whatsoever."  The  date  of 
this  act  is  1854,  and  since  that  time  the  decisions  of  the  courts  of 
Westminster  have,  when  discussing  this  class  of  the  responsibilities 
of  common  carriers,  been  devoted  to  its  exxK)sition.  But  the  courts 
of  Pennsylvania  have  repeatedly  declared  that  this  act  was  but 
declaratory  of  the  doctrine  of  the  common  law.  This  was  so  held 
in  the  case  of  Sandford  v.  The  Catawiseay  Williumsport  S  Erie 

*  We  auppoM  this  reference  la  to  the  note  to  Cb00>  ▼•  Bernard^  1 8mith*e  Leading 
Gates,  860  <7th  ed.).  It  to  not,  howeTer,  In  the  laninia«eof  the  last  American  edition. 
On  page  888  of  that  edition  (maiglnal  p.  801)  H  to  eald  %  **  The  hint  charged  moat  be  nt 
mo^  than  a  reasonable  remuneration  to  the  carrier,  though  at  common  law  than  ii 
no  dablllty  to  carry  at  equal  rates  for  all  oustomers."— Rep.  Am.  H. 
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Railroad  Co.,  24  Penn.  378,  in  which  an  agreement  by  a  railway 
company  to  give  an  express  company  the  exclusive  right  to  carry 
goods  in  certain  trains,  was  pronounced  to  be  illegal.  In  a  more 
recent  decision,  Mr.  Justice  Strong  refers  to  this  case  with  approval, 
and  says  that  the  special  provisions  which  are  sometimes  inserted 
in  railroad  charters^  in  restraint  of  undue  preferences,  are  ''but 
declaratory  of  what  the  common  law  now  is."  This  is  the  view 
which,  for  the  reasons  already  given,  I  deem  correct. 

But  even  if  this  result  could  not  be  reached  by  fair  induction 
from  the  ancient  principles  which  regulate  the  relationship  between 
this  class  of  bailees  and  their  employers,  I  should  still  be  of  opin- 
ion that  we  would  be  necessarily  led  to  it  by  another  consideration^ 

I  have  insisted  that  a  common  carrier  was  to  be  regarded,  to 
some  extent  at  least,  as  clothed  with  a  public  capacity,  and 
I  now  maintain,  that  even  if  this  theory  should  be  rejected, 
and  thrown  out  of  the  argument,  still  the  defendants  must 
be  considered  as  invested  with  that  attribute.  In  my  opin* 
ion,  a  railroad  company,  constituted  under  statutory  authority,  is 
not  only,  by  force  of  its  inherent  nature,  a  common  carrier,  as  was 
held  in  the  case  of  Palmer  v.  Orand  Junction  Railway^  4  M.  ft 
W.  749,  but  it  becomes  an  agent  of  the  public  in  consequence  of 
the  powers  conferred  upon  it.  A  company  of  this  kind  is  invested 
with  important  prerogative  franchises,  among  which  are  the  rights 
to  build  and  use  a  railway,  and  to  charge  and  take  tolls  and  fares. 
These  prerogatives  are  grants  from  the  government,  and  public 
utility  is  the  consideration  for  them.  Although,  in  the  hands  of  a 
private  corporation,  they  are  still  sovereign  franchises,  and  must 
be  used  and  treated  as  such;  they  must  be  held  in  trust  for  the 
general  good*  If  they  had  remained  under  the  control  of  the  State, 
it  could  not  be  pretended,  that  in  the  exercise  of  them,  it  would 
have  been  legitimate  to  favor  one  citizen  at  the  expense  of  another. 
If  a  State  should  build  and  operate  a  railroad,  the  exclusion  of 
every  thing  like  favoritism  with  respect  to  its  use,  would  seem  to  be 
an  obligation  that  could  not  be  disregarded  without  violating 
natural  equity  and  fundamental  principles.  And  it  seems  to  me 
impossible  to  concede,  that  when  such  rights  as  these  are  handed 
over,  on  public  considerations,  to  a  company  of  individuals,  such 
rights  lose  their  essential  characteristics.  I  think  they  are,  unal- 
terably, parts  of  the  supreme  authority,  and  in  whatsoever  hands 
ihej  may  be  found,  they  must  be  considered  as  such.    In  the  use 
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of  saoh  franohiaeB,  all  dtusens  haye  an  equal  interert  and  equal 
rightSy  and  all  muBt,  under  the  same  oironmstanoea,  be  treated 
alike.  It  cannot  be  sappoaed  that  it  was  the  legifllatiye  intention^ 
when  moh  priyileges  were  given^  that  they  were  to  be  need  aa 
private  property,  at  the  discretion  of  the  recipient,  bat,  to  the  con- 
trary of  this,  I  tiiink  an  implied  condition  attaches  to  such  grants, 
that  they  are  to  be  held  as  a  guoii  public  trust  for  the  benefit,  at  least 
to  a  considerable  degree,  of  the  entire  community.  In  their  yery 
nature  and  constitution,  as  I  yiew  this^  question,  these  companies 
become,  in  certain  aspects,  public  agent^  and  the  consequence  is, 
they  must,  in  the  exercise  of  their  calling,  obserye  to  all  men  a  per- 
fect impartiality.  On  these  grounds,  the  contract  now  in  suit 
must  be  deemed  illegal  in  the  yery  particular  on  which  a  recoyery 
is  sought 

The  result  is,  the  deftodants  must  haye  Judgment  on  the 
demurrer* 

Judgnmit  aeemUnglif. 


Bdwabds  y.  Blliott. 

CM  M.  J.  n  Tioom]  4ISJ 

Thi  Supreme  Oourt  of  the  United  States  haying  alBrmed  this 
ease,  and  the  important  part  of  the  opinion  haying  been  published 
in  the  note,  anU,  273,  it  is  not  thought  necessary  to  do  more  than 
to  ref^r  to  it  in  this  place.  The  question  inyolyed  was  the  consti- 
tutionality of  an  act  making  claims  for  work  done,  materiab  fur- 
nished, etc.,  in  building  ships  or  yessels,  a  lien  thereon,  and  pro- 
fiding  means  for  enforcing  such  lien. — Bbp. 
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Thb  State,  Thb  Pbotestant  Fostbb  Hoke  Sooibtt  of  thb  Om 
OF  Nbwabk,  Prosecutors,  v.  Thb  Matob  akd  Oomxok  Ooxnsh 

OIL  OF  THB  OlTY  OF  NbWABK. 

CnN.J.(7TioOiii]478.) 

ilMMMMnti  far  ben^/Ut^  Eii&mpiUm, 

# 

The  act  Inoorporating  the  pioeeeatoza  dedaiea  that  iheir  propertj  *sbaill  aol 
he  fluhjeei  to  taxes  or  aaBeMnnenta."  BM,  that  the  words  '*  taxes  or  asse*' 
ments"  are  not  sjnonymons,  and  that  they  exempt  the  property  from  sssesi 
ments  for  benefits  as  well  as  from  taxes  for  general  revenue  for  pnbUe  nse. 
Beversing  same  case,  10  Am.  R.  22S. 

OouBT  OF  Ebbobs  AND  Appbals. —  On  error  to  the  Sapreme 

Court 

S.  Young  and  O.  Parker,  for  plaintiffs  in  error. 

VTifk  H.  Francis,  for  defendants* 

DoDD,  J.  The  Protestant  Foster  Home  Society  of  the  dty  of 
Newark  was  incorporated  by  an  act  approved  February  28^  1848, 
haying  for  its  object  to  proyide  for  the  support  of  destitute  chil- 
dren of  that  city,  who  might  be  suffering  from  the  inabilityy  neg- 
lect, or  death  of  their  parents.  It  was  empowered  to  hold  real 
estate,  and  by  the  contributions  of  beneyolent  persons,  became  the 
owner  of  a  number  of  acres  in  the  outskirts  of  the  city.  In  1869| 
two  assessments  for  benefits  were  made  against  these  lands,  one  for 
opening  Sumner  ayenue,  and  the  other  for  curbing  and  flagging 
Second  ayenue,  both  amounting  to  $10,886.82.  Payment  was 
refused,  and  the  assessments  were  brought  by  certiorari  to  the 
Supreme  Court,  where  their  legality  was  disputed  on  the  ground 
that  the  society's  charter  enacts  that  its  property  ''shall  not  be 
subject  to  taxes  or  assessments.''  The  judgment  of  that  tribunal 
aflSrming  the  liability,  is  brought  here  by  writ  of  error,  and  the 
single  question  is,  are  the  assessments  complained  of  within  iha 
exempting  words  of  the  charter? 

I  think  that  they  are,  and  while  recognising  to  its  fullest  extent 
the  indisputable  doctrine  relied  on  by  the  learned  justice  in  hii 
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q>mion  below,  that  no  person  or  oorporation  oan  be  exempted  from 
tization,  except  by  ezpieea  words  or  necessary  implication  equally 
strong,  I  am  constrained  to  admit,  that  the  legislatiye  intent  is  in 
this  instance  too  clearly  and  distinctly  expressed  to  be  open  to  doubt 
In  interpreting  statutes,  words  must  be  taken  in  their  plain  and 
natural  sense ;  the  sense  giyen  to  them  by  approved  and  general 
usage.  The  exempting  words  here  are,  '^  taxes  or  assessments.'' 
In  popular  acceptation,  in  legislative  enactments  and  in  judicial 
decisions,  these  words  have  a  different  meaning,  apply  to  different 
matters  and  cannot  be  treated  as  synonymous  terms.  This  being 
so,  no  supposed  impolicy  of  the  exemption  itself  can  be  available 
to  govern  the  judicial  construction  of  the  words. 

In  the  charter  of  Newark,  under  which  the  assessments  were 
made,  the  word  ''taxes"  refers  exclusively  to  impositions  for  gen- 
eral revenue  for  the  public  uses  of  the  city,  county  or  State.  They 
are  levied  on  principles  not  applicable  to  exactions  for  special  ben^ 
fits  derived  from  local  improvements,  which  exactions  the  charter 
denominates  assessments.  This  is  true  of  the  original  charter  of 
1836  and  of  the  revision  in  1857. 

The  distinction  in  the  legal  meaning  of  the  words  is  recognizea 
and  acted  on  in  the  decided  cases  in  this  State  where  the  attempt 
has  been  made  to  obtain  exemption  from  these  special  assessments, 
on  the  ground  that  they  were  included  within  the  word  ''taxes.'' 
These  cases  have  been  cited  to  sustain  the  judgment  bebw,  but 
they  go  wholly  and  decisively,  I  think,  to  a  contrary  result  They 
establish  clearly  that  assessments  are  not  taxes,  in  the  ordinary  leg- 
islative sense  of  the  words.  They  so  expressly  declare.  In  the  case 
of  the  Oitif  of  PtUersan  v.  The  Soeieiy  for  Establishing  Useful 
Manufactures,  4  Zab.  886,  the  expenses  of  grading  and  paving  a 
street  had  been  assessed  upon  lots  owned  by  the  defendants,  and 
such  assessments  were  held  by  the  Supreme  Oourt  not  to  be  a  tax 
within  the  meaning  of  the  defendants'  charter,  which  exempted 
their  property  from  "all  taxes,  charges  and  impositions  under  the 
authority  of  the  State."  It  was  said  that  the  words  "taxes, 
oharges  and  impositions  "  specified  in  the  charter,  were  manifestly 
those  only  for  public  or  general  use.  The  same  view  was  taken  in 
The  State  v.  The  City  of  Newark,  3  Dutch.  185.  An  assessment 
for  benefits  was  discriminated  from  taxes  or  impositions.  In 
neither  case  was  the  word  "  assessment "  employed  in  the  exempt- 
ing clause  of  the  charter.    This  recognition  by  our  own  courts,  of 
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the  esaential  difference  between  the  words  '*  taxes  and  assessments,'* 
as  ezpressiye  of  essentially  different  things,  woald  seem  to  be  oon« 
clns2?e  against  holding  them,  in  this  oase,  to  be  simply  identical 
ic  meaning.  Unless  so  held,  the  assessment  in  this  case  is  plainly 
illegal 

The  distinction  between  them  is  fnlly  exhibited  in  the  case  of 
Emery  t.  San  Francisco  Oas  Oo.,  S8  OaL  846,  where  the  above- 
mentioned  decisions  of  this  State  are  cited  among  others  to  illna* 
trate  and  enforce  it.  The  language  of  the  coort  was  as  follows : 
**  The  different  significations  of  the  terms  *  taxes  and  assessments ' 
will  be  found,  upon  examination,  to  be  well  established  in  the  legal 
language  of  the  several  States,  and  to  run  through  the  statutes, 
and  to  have  been  recognized  and  enforced  by  the  various  judicial 
tribunals  of  the  country,  and  to  have  found  tibeir  way  into  thB  con* 
stitutions  of  many  of  tiie  States/'  Numerous  references  are  made 
in  the  opinion  from  which  this  language  is  taken  to  justify  the  coi^ 
rectness  of  the  statements  contained  in  it. 

As  before  remarked,  the  policy  or  impolicy  of  thus  exempting 
property — even  that  of  purely  charitable  or  religious  corpora- 
tions— from  payments  of  benefits,  increasing  ite  value  to  the  extent 
of  the  assessment,  cannot  now  be  considered.  It  is  admitted,  that 
the  legislative  power  to  exempt  it  is  dear,  and  it  must  be  held,  that 
in  this  case  the  power  has  been  clearly  exerted.  If  impolitic  or 
wrong,  the  exemption  may  be  annulled  by  the  power  that  created 
it,  but  not  by  the  courts. 

The  judgment  below  should  be  reversed^  and  the  assessmente 
against  the  prosecutors  set  aside. 


Ibr  reversal— Tki^  Ghaitobllob,  Ohibf  JvBaoM,  SoxtddiBi 
Dodo,  Obebn,  Ogobk«  Walbb — 7. 

Ibr  eiffimumoi — Bidli— 1» 
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OOMPAKY. 

IB1I.T.1L) 

dmfae$  wai§r   HgM  ofUmd-cwierio  drain  nnfaes  toaier  mto  §tr$am. 

IM •adaat  dog  ditohM  in  its  own  land  to  drain  the  Borf aoe  water  therefrom  into 
A  fftfeam  whioh  was  its  natural  outlet,  thereby  sometimee  increasing  and  at 
other  timea  decreasing  the  quantity  of  water  in  the  stream,  to  the  injury  of 
plaintiff,  who  was  an  inferior  heritor.  Mdd,  tliat  plaintiff  had  no  cause  of 
aeiion. 

Aonoir  by  George  Waffle  againBt  the  New  York  Central  B.  B.  Go. 
to  reooyer  damages  for  an  alleged  interference  by  defendant  with 
the  flow  of  the  waters  of  Little  Black  creek,  in  the  town  of  Gtoteii 
Plaintiff  was  the  owner  of  a  saw-mill  on  said  creek.  Defendant  is 
order  to  drain  off  the  surface  water  from  its  lands  dng  ditches  upon 
its  own  land  whereby  the  water  was  discharged  into  the  creek,  whidi 
was  the  natural  outlet  of  such  waters.  The  water  being  thus  car- 
ried off  more  directly  and  expeditiously,  greatly  increased  the 
Tolume  of  water  in  the  creek  in  times  of  high  water  and  diminished 
it  in  times  of  low  water,  thereby  affecting  the  use  of  plaintiff's  mill 
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The  other  £aotB  appear  in  the  opinion.  At  the  trial  defendanff 
counsel  moyed  for  a  nonsuit,  which  was  granted^  and  this  order  was 
«flkmed  by  the  general  term  of  the  Supreme  Court.  Plaintiff 
•ppealed. 

Oeorge  E.  Ripsam,  for  appellant.  Plaintiff  had  a  right  to  ha^e 
the  surface  waters  of  the  stream  aboye  him  flow  to  him  in  their  usual 
and  natural  way.  CUnUm  v.  Myers,  46  N.  Y.  611;  8.  0.,  7  Am.  Bq». 
373;  Earl  v.  De  Hart,  1  Beasley  (N.  J.),  280, 283, 284;  Salman  y.  SaO^ 
ing  Spring  Bl  Co.  1  McO.  (14  N.  J.  Oh.),  335,  342;  Kaugman  v. 
Criesimer,  26  Penn.  St  407;  MarHnY.  RiddU,  id.  415;  WittiamsT. 
Odle,  3  H.  ft  J.  231;  Potter  t.  Peck,  16  Ohio  St.  334;  Martin  v.  Jett, 
12  Ala.  501;  JDickinsonY.  Worcester,  7  id.  19, 22;  Brandy.  Murphy, 
37  Vt.  99;  BeOcnap  v.  Tnmble,  3  Paige,  577,  606 ;  Haighty.  Pries, 
31  N.  Y.  241.  Plaintiff  had  a  right  to  have  the  whole  stream 
pass  that  point  of  its  course  in  its  natural  bed.  BeUinger  t.  If.  T, 
a  R.  R.  Co.,  23  N.  Y.  42 ;  Cott  t.  Lmoiston  R.  R.  Co.,  86  id. 
214;  Pizley  v.  Clark,  35  id.  520. 

Edward  Harris,  for  respondent. 

Gboveb,  J.  The  eyidence  did  not  show  that  the  ditches  made  by 
the  defendant  diyerted  water  into  the  stream  upon  which  the  plain- 
tiff's saw-mill  was  situated,  which  had  any  other  outlet  than  into 
such  creek.  Had  that  been  proyed,  and  that  the  plaintiff  sustained 
an  injury  from  an  increased  quantity  flowing  in  the  stream,  he  would 
haye  been  entitled  to  recoyer  therefor.  By  cutting  the  ditches 
through  the  blufb  the  water  reached  the  stream  by  a  shorter  and 
more  direct  course  than  it  before  had  done.  The  defendant's  ditches 
discharged  the  water  into  the  stream  nearly  two  miles  aboye  the 
plaintiff's  mill.  They  were  nearly  two  miles  in  length,  diyerted 
running  water  communicated  with  no  stream  except  at  the  point 
where  they  discharged  into  the  creek  upon  the  land  of  the  lef  end- 
«nt  They  conducted  the  surface  water  from  a  considerable  area  of 
low,  swampy  land,  and  in  high  water  discharged  into  the  stream 
•comparatiyely  a  large  quantity  of  water,  caused  the  water  at  such 
times  to  rise  higher  at  the  plaintiff's  mill  than  it  otherwise  would^ 
and  to  some  extent  preyented  the  use  of  the  mill  by  bade  watei; 
and  at  other  times  reduced  the  quantity  of  the  water  flowing  in  the 
stream  so  that  it  wis  not  soiBoient  to  operate  the  machinery. 
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gare  no  right  of  action  to  the  plaintifE.  The  defendant  had  an 
absolute  right  to  drain  the  surface  water  upon  its  land  into  the 
stream,  which  was  its  natural  outlet,  through  ditches  constructed 
upon  its  own  land,  although  the  quantity  of  water  in  the  stream 
was  thereby  increased  in  times  of  high  water,  and  diminished  at 
other  times.  Angell  on  Water-courses  (6th  ed.),  §  108  a  to  108  $. 
The  authorities  in  this  country  and  England  upon  this  subject  aro 
collected  and  revised  by  the  author,  and  dearly  establish  the  right 
claimed  by  the  defendant  Ooodak  v.  TuUle,  29  N.  Y.  459;  Bow- 
siran  t.  Taylor,  11  Exch.  369;  Gannon  y.  Hargadon,  10  Allen,  106; 
MQler  t.  Latibach,  47  Penn.  154.  A  proprietor  haying  the  right 
to  reclaim  his  land  by  draining  the  surface  water  therefrom,  bj 
ditches  discharging  into  a  stream  running  thereon  which  is  the 
natural  outlet  of  the  water,  the  object  of  doing  so,  whether  for 
the  erection  of  buildings,  agriculture,  or  constructing  a  railroad 
thereon,  is  wholly  immaterial  He  may  so  drain  wheneyer  disposed 
to  do  so,  irrespectiye  of  the  object. 

The  counsel  for  the  appellant  cites  Cflinton  y.  Myers,  46  N.  Y.  511; 
8. 0.,  7  Am.  Bep.  373,  as  in  conflict  with  this  yiew.  There  is  no  such 
ooaflict.  The  right  of  a  proprietor  to  drain  surface  water  from  his 
land  was  not  at  all  inyolyed  in  that  case.  There  the  question  was 
whether  a  proprietor  had  a  right  to  erect  a  dam  across  a  stream  so 
as  to  detain  a  large  quantity  of  water  and  store  the  same  for  future 
use,  and  discharge  the  same  in  quantities  adapted  to  his  own  machin- 
ery, but  not  to  that  of  a  propnetor  upon  the  stream  below.  Held, 
that  he  had  no  such  right.  The  stream  in  question  was  a  permanent 
stream,  and  whether  formed  by  the  union  of  the  outlets  of  numer* 
ous  springs  in  the  yicinity  of  the  dam,  or  had  a  more  remote  origin, 
was  immaterial.  In  the  present  case  the  surface  water  was  dis* 
charged  through  the  ditches  into  the  stream.  There  is  in  the  case 
no  question  as  to  the  rights  of  a  proprietor  of  lands  situate  lower 
to  be  protected  from  a  discharge  of  surface  water  in  unusual  quan- 
tities at  particular  points  upon  his  land  by  artificial  structures  situ- 
ated higher,  and,  therefore,  that  will  not  be  considered. 

The  nonsuit  was  rightly  granted,  and  the  judgment  of  the  gen* 
•ral  i6im  affirming  the  judgment  entered  thereon  must  be  affirmed. 

Judgm$ni  affirm^ 
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MuKK,  appellanty  t.  Wobeall. 

(BSN.Y.ii.) 

I}6ed^Meeptian''ofparttakmiforaroadJ 


M 


Ufant  by  deed  of  Und, "  saying  and  excepting  from  the  prenUaef  hiuehj 
▼eyed  all  and  so  much  and  such  part  and  parts  thereof  as  has  been  lawfully 
taken  for  a  pabUc  road/'  HM,  that  the  fee  in  the  soil  of  the  rosd,  and  not 
merely  an  easement,  was  reserved  to  the  grantor. 

Suit  by  appellant  for  an  injunction  to  restrain  the  defendant 
from  digging  upon  two  strips  of  land  formerly  constituting  high* 
ways,  extending  through  the  lands  of  defendant  Defendant 
claimed  title  to  said  strips  through  a  deed  from  one  Tillou,  which, 
after  describing  the  premises  conyeyed,  contained  this  exception. 

''  But  saving  and  excepting  from  the  premises  hereby  conrejed 
all,  and  so  much,  and  such  part  and  parts  thereof  as  has  or  have 
been  lawfully  taken  for  a  public  road  or  roads.''  At  the  time.of 
such  conveyance  there  were  across  said  premises  two  public  high- 
ways regularly  laid  out.  These  roads  were  worked  and  used  until 
1840,  when  they  appear  to  have  been  abandoned.  The  lands  cov- 
ered by  these  roads  were,  in  1856,  conveyed  by  Tillou  to  plaintiff, 
and  are  the  '^strips  of  land "  in  question.  Defendant  had  entered 
and  dug  upon  these  lands  and  threatened  to  continue  so  to  do. 

The  special  term  held  that  plaintiff  acquired  no  title  under  his 
deed,  was  not  the  owner  of  the  lands  in  question,  and  could  not 
maintain  his  action,  and  directed  judgment  for  defendant.  The 
general  term  affirmed  the  judgment^  and  plaintiff  appealed. 

C.  Frost,  for  appellant. 

Amasa  J.  Parker,  for  respondent.  Plaintiff  cannot  ask  for 
an  injunction  until  he  has  first  established  his  title  in  an  action  of 
ejectment.  Storm  v.  Mann,  5  Johns.  Ch.  21.  All  uncertainties 
fai  a  deed  may  be  taken  in  favor  of  the  grantee.  Jackson  v.  ffud^ 
son,  3  Johns.  375;  Jackson  v.  Gardner,  8  id.  394;  Hathaway  v. 
Power,  6  Hill,  453.  The  intention  of  the  parties,  as  gathered 
from  the  whole  deed,  is  to  prevail.  Marquand  v.  Marqttand,  4 
Edw.  Oh.  711.  The  deed  must  be  so  construed  as  to  give  effect  to 
every  part  of  it.    Moore  v.  Jackson,  4  Wend.  58.     Where  a  road  oi 
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highway  is  exoepted  in  a  deed,  the  exoeption  is  of  the  easement  and 
not  of  the  fee  of  the  land.  LeavUi  v.  Tw>U,  8  N.  H.  96;  Peck  t. 
SmUh,  1  Conn.  103;  Richardson  y.  Palnwr,  38  N.  H.  213;  Gravn 
y.  AmosJkeag,  44  id.  462;  Hays  v.  Askew,  5  Jones'  L.  (N.  0.)  63; 
Swick  V.  Sears,  1  Hill,  17;  Hurd  y.  Curtis,  7  Mete.  110;  Pettis  v, 
JETotffM,  13  Piok.  323;  Caradine  v.  Caradim,  33  Miss.  698;  KeOery. 
Woody  3C  Vt.  (1  Shaw.)  242. 

Bapallo,  J.  A  person  through  whose  lands  a  highway  is  laid 
out  may  convey  the  land  on  each  side,  retaining  the  fee  of  the 
premises  coyered  by  the  highway.  Jackson  y.  Hathaway,  15  Johns. 
447,  454;  Child  y.  Starr,  4  Hill,  378.  This  result  may  be  accom- 
plished by  so  framing  the  description  as  to  exclude  the  land  cov- 
ered by  the  highway,  or  by  inserting  in  the  deed  proper  and  apt 
words  to  except  such  land  from  the  premises  conveyed  by  the  gene- 
ral description.  An  owner  who  has  thus  retained  his  estate  in  the 
soil,  incumbered  by  a  road,  has  a  right  to  sell  it,  subject  to  that 
incumbrance.  Jackson  v.  Hathaway,  supra,  454.  In  the  present 
case,  Tillou,  the  plaintifPs  grantor,  conveyed  to  Warner  the  prem- 
ises through  which  the  road  in  question  runs,  with  the  following 
exceptions:  '*  saving  and  excepting  from  the  premises  hereby  con- 
veyed cM,  and  so  much,  and  such  part  and  parts  thsreof^A  has  or 
have  been  lawfully  taken  for  a  public  road  or  roads.  ^'  It  is  claimed 
on  the  part  of  the  respondent  that  this  clause  did  not  except  the 
land  covered  by  the  road,  but  only  the  easement  therein  which  the 
public  had  acquired  by  the  laying  out  of  the  road,  and  that  conse- 
quently the  fee  in  such  land,  subject  to  the  easement,  passed  by 
the  deed  to  the  grantee,  nobwithstanding  the  exception.  After  a 
careful  consideration  of  the  language  of  the  exception,  and  of  the 
authorities  cited  by  the  learned  counsel  for  the  respondent,  in  sup- 
port of  his  interpretation  of  it,  we  are  of  opinion  that  the  exception 
was  of  the  land,  and  that  it  cannot  be  confined  to  the  easement 
without  doing  violence  to  the  language  used.  The  exception  does 
not  purport  to  be  of  any  particular  estate  or  interest  in  the  land,  but 
is  in  terms  of  a  certain  part  and  parcel  of  the  premises  embraced 
within  the  boundaries  set  forth  in  the  deed.  It  is  not  an  exception 
from  the  estate  of  the  grantor,  but  from  ^e  premises,  and  specifies  the 
portion  excepted.  For  the  purpose  of  identifying  the  exoepted  par« 
oel,  it  is  described  as  that  part  of  the  premises  which  has  been  law « 
folly  taken  for  a  public  road. 
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In  ihiB  respeot  the  exoeption  difiers  from  those  whidh  urere  adju- 
dicated apon  in  the  nomerous  cases  eited  on  thepartof  the  respond* 
ent|  for  the  purpose  of  establishing  that  an  exoeption  of  a  ''road** 
or  of  a  ''highway''  does  not  exclude  the  fee  of  the  land  oyer  which 
the  road  or  highway  is  laid  out.  Peck  t.  Smiih,  1  Conn.  103,  is  the 
leading  case  cited  in  support  of  that  position,  but  upon  examina- 
tion it  will  be  found  not  deoisive,  eyen  of  the  point  last  referred  to. 
The  language  of  the  exception  there  was,  **  sating  and  excepting 
the  road  or  highway  laid  out,''  etc.  Opinions  .were  delivered 
fmoHm  by  nine  judges.  Four  only  held  distinctly  that  the  term 
''highway''  or  "road,"  did  not  necessarily  mean  the  land  over 
which  the  road  or  highway  passed,  and  that,  therefore,  only  the 
easement  was  excepted.  Three  others  held,  with  equal  positiye- 
ness,  that  the  exception  was  good  as  an  exception  of  the  land.  One 
other,  that  it  would  have  been  good  if  the  grantor  had  had  any 
estate  in  the  land  occupied  by  the  road  which  he  could  have  reseryed 
to  himself  but  that  the  fee  was  in  the  public,  and  therefore  it  was 
impossible  that  he  could  have  reserved  it  to  himself.  The  remain- 
ing judge  expressed  no  opinion  as  to  the  effect  of  the  exception, 
but  placed  his  judgment  on  the  ground  that  the  foe  was  in 
the  publie.  There  was,  therefore,  so  far  as  opinions  were  expressed, 
an  equal  division  as  to  the  interpretation  of  the  exception. 

In  LeavUt  v.  Towle,  8  N.  H.  96,  the  exception  was  of  a  "road* 
laid  out  through  the  premises.  The  court,  citing  Peck  v.  Smith, 
held  that  " a  road"  was  a  right  of  passage  merely,  and  the  soil  over 
which  it  passed  would  not  be  lanuisf erred  by  a  conveyance  of 
the  road.  In  Richardson  v.  Palmer,  88  N.  H.  213,  there  was  a 
reservation,  not  to  the  grantor,  but  to  a  stranger  (the  White  Moun- 
tain BaQroad),  of  the  roadway  for  its  road  as  laid  out  by  the  com- 
missioners. Of  course  this  reservation  could  not  enlarge  the  inter- 
est previously  vested  in  the  railroad  company.  Oravee  v.  Amaekeag 
Co.,  44  N.  H.  462,  followed  Leaviti  v.  Towh,  and  held  that  a  grant 
of  "a  road  two  rods  wide,  from  the  ferry  to  the  great  road,"  con- 
veyed only  an  easement,  unless  it  appeared  that  the  grantor  owned 
only  the  land  occupied  by  the  road,  in  which  case  the  description 
might  be  sufficient  to  convey  the  land.  In  Haye  v.  Aekew,  5  Jones' 
Law  (N.  0.  68),  and  Zeeler  v.  Wood,  80  Vt  242,  the  mean- 
ing of  the  reservation  was  controlled  by  the  expression  of  the 
purpose  for  which  it  was  made.  In  Swick  v.  Sears  1  HiU,  17, 
the  reservation  was  of  "the  undivided  third  of  the  premises. 
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which  was  ooTorod  by  the  dower  right  of  0./'  ftnd  was  held 
to  deeoribe  only  the  interest  of  the  doweress.  If  the  dower  had 
been  at  the  time  aotoally  admeasnred,  and  the  deed  had  excepted 
''  from  the  premises  conreyed  that  part  thereof  which  had  been  set 
off  to  0.  on  the  admeasurement  of  her  dower,"  the  case  would  have 
been  analogous  to  the  present  one,  and  I  apprehend  the  conclusion 
would  haye  been  different. 

None  of  the  cases  referred  to  present  the  feature  which  exists  in 
the  present  case,  of  an  exception,  fttmi  the  prrnnUn  described,  of  a 
spedfio  portion  of  9uch  premuea. 

It  is  argued  that|  because  the  portion  excepted  is  described 
as  that  part  of  the  premises  which  has  been  lawfully  taken  for 
a  public  road,  and  only  an  easement  therein  could  be  lawfully 
so  taken,  therefore  an  easement  only  was  excepted.  We  cannot  so 
understand  the  language  ;  the  word  **  premises,"  we  think,  clearly 
means,  in  the  connection  in  which  it  is  used,  the  tract  of  land 
described  in  the  deed,  and  not  the  estate  or  interest  of  the  grantor, 
and  the  exception  was  of  a  portion  of  such  premises,  and  not  of  an 
interest  therein.  By  describing  the  excepted  part  as  that  portion 
which  has  been  lawfully  taken  for  a  public  road  or  roads,  lands 
used  as  prirate  roads,  or  roads  not  lawfully  established,  were 
excluded  from  the  exception^  The  purpose  of  the  expression  was 
manifestly  to  designate  with  accuracy  what  portion  of  the  premises 
was  intended  to  be  excepted. 

The  court  below  found,  that  the  premises  in  oontroyersy^  At  the 
time  of  conreyanoe  from  Tillou  to  Warner,  were  included  in  and 
formed  part  of  public  roads  passing  orer  the  property.  We  think 
that  the  fee  therein  was  excepted  from  the  conreyance,  and  remained 
in  Tillou,  and  passed  by  his  subsequent  conyeyance  to  the  plmntil^ 
and  that  the  court  therefore  erred  in  the  condusion  that  the  plain* 
tiff  was  not  the  owner  thereof^  or  of  any  right,  title  or  interest 
therein. 

The  judgment  should  be  reyersed  and  a  new  trial  ordered,  with 
costs  to  abide  the  eyent 

All  concur. 

JuigmmU  remr99i. 

Vol.  Xm.— 60 
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Smith^  plainidfl  in  error,  v.  Thb  Pxoplb. 

(BBN.Y.UL) 
Larceny — olftaining  property  by  artifice. 

Defendant  falsely  represented  to  the  wife  of  M.  that  M.  had  been  arrested  for 
a  crime,  and  had  sent  him  to  her  for  some  monej.  The  wife  gave  him  a 
watch  and  chain  to  pawn,  tlie  monej  and  ticket  to  be  giv^en  to  M.  Defend- 
ant made  the  representations  and  received  the  goods  with  the  intent  to 
ap])ropriate  the  same  to  liis  own  use.      Held,  that  lie  was  gailtj  of  larceny. 

[f  by  trick  or  artifice  the  owner  of  property  is  induced  to  part  with  the  cus- 
tody or  naked  possession  to  one  who  receives  the  property  arUmo  furandi, 
the  owner  still  meaning  to  retain  the  right  of  property,  the  taking  will  be 
larceny.* 

Indictment  for  grand  larceny.  The  i)laintiff  in  error  apon  the 
19th  (lay  of  July,  1872,  called  upon  one  Siinili  Marcli  and  informed 
her  that  her  husband  had  been  arrested  on  a  criminal  charge  and 
had  gent  him  for  money.  Not  having  the  money,  and  at  the  solici- 
tation of  the  plaintiff  in  error,  bclie^'ing  his  statement  to  be  true, 
the  wife  gave  him  a  watch,  chain,  and  a  locket  or  cross,  and  two 
dollars  in  money,  belonging  to  her  husband,  which  property  he  was 
to  pawn  and  give  the  ticket  and  money  to  her  husband.  The 
statement  of  the  prisoner  was  false.  The  husband  never  had  been 
arrested,  never  sent  him  for  any  money,  and  did  not  know  hinu 
The  plaintiff  in  error  appropriated  the  property  so  obtained  to  his 
own  use. 

The  court  charged  the  jury,  in  substance,  that  if  they  believed 
the  evidence  of  the  prosecution  and  that  the  prisoner  at  the  time  of 
the  taking  had  the  felonious  intent  to  appropriate  the  property,  it 
was  larceny,  to  which  the  prisoner's  counsel  excepted.  The  jury 
rendered  a  verdict  of  guilty.  The  supreme  coui't  affirmed  the 
judgment  entered  on  the  verdict,  and  the  defendant  brought  error. 

William f  F.  Eintzing,  for  plaintiff  in  error.  The  court  erred  in 
charging  the  jury  that  upon  the  facts  they  could  convict  of  larceny 
2  East's  P.  C.  553 ;  Whart  Am.  Or.  Law  (5th  rev,  ed.),  1752. 
The  felonious  intent  must  exist  at  the  time  of  the  taking  to  constitute 

*  fiee  IkSrtH,  ▼.  Btalt^  8  Am.  Rep.  1 CB  Helik.  68)  wherein  It  was  held  that  obtaining 
|W>pfty  by  a  trick,  known  as  the  ^  flTe  cent  triok  **  was  laroeny. 


MAT  TERM,  1873.  475 


Smith  T.  The  People. 


laroeny.  P&opU  y.  Wilson,  39  N.  Y.  460;  People  y.  (kU,  1  Den. 
120;  People  y.  Anderson,  14  Johns.  294.  Where  one  parts  with 
hiB  property,  yoinntarily  consenting  thereto,  it  cannot  be  hiroeny^ 
howeyer  fraudulent  the  means  by  which  it  was  obtained*  2  East's 
P.  0.  688,  and  cases  cited;  Boss  y.  People,  6  Hill,  294;  1  Aichh» 
Gr.  PL  895;  Whart  Am.  Or.  Law  (5th  rey.  ed.),  1789;  IBoss. 
on  Grimes,  563;  Lower  y.  CommonweaUh,  15  Serg.  ft  Bawle,  98 ; 
Commomoealth  y.  James,  2  B.  ft  H.  Lead.  Gr.  Gas.  (2d  rey.  ed.) 
181,  204;  Bluni  y.  CammonvfeaUh,  4  Leigh,  689;  Bex  y.  Jackson,  1 
Moody's  G.  G.  119;  Mowrey  y.  Walsh,  8  Gow.  238;  Begina  y.  Barnes, 
2  Den.  G.  0.  59;  Beg.  y.  Adams,  1  id.  38;  Bex  y.  Adams,  Bnss.  ft 
Ry.  C.  G.  225;  Beg.  y.  Thomas,  9  Garr.  ft  P.  741.  The  judgment 
should  be  reyersed  and  the  prisoner  discharged.  Bannoy  y.  People, 
22  N.  Y.  413;  McCord  y.  People,  46  id. 

Benjamin  K,  Phelps,  for  defendants  in  error. 

Allbk,  J.  The  accused  obtained  the  custody  of  the  chattels  and 
money  of  the  prosecutor  from  his  wife  by  a  fraudulent  deyice  and 
trick,  and  for  a  special  purpose,  connected  with  the  falsely  repre« 
seated  necessities  of  the  owner,  with  the  felonious  attempt  to 
appropriate  the  same  to  his  own  use.  He  did  not  pawn  or  pledge 
the  goods,  as  he  proposed  to  do,  but  did  appropriate  the  same  to 
his  own  use,  in  pursuance  of  the  felonious  attempt  with  which  he 
receiyed  them.  This  constitutes  the  crime  of  larceny.  The  owner 
did  not  part  with  the  property  in  the  chattels,  or  transfer  the 
legal  possession.  The  accused  had  merely  the  custody;  the  posses- 
sion and  ownership  remaining  in  the  original  proprietor.  The 
proposition  is  elementary  that  larceny  may  be  committed  of 
goods  obtained  from  the  owner  by  deliyery,  if  it  be  done  animo 
furandi  Per  Gowen,  J.,  Caryy.  Hotailing,  I.Hill.  311;  Am. 
Grim.  Law,  by  Wharton,  §  1847,  et  seq.j  Beg.  v.  Smith,  1  G.  &  K. 
423;  Reg.  y.  Beaman,  1  G.  ft  M.  595;  Beg.  y.  JBvans,  id.  632. 

The  rule  is,  that  when  the  delivery  of  goods  is  made  for  a  certain 
special  and  particular  purpose,  the  possession  is  still  supposed  to 
reside,  not  parted  with,  in  the  first  proprietor.  It  is  stated  that  if 
a  watchmaker  steal  a  watch  delivered  him  to  clean,  or  if  a  person 
steals  clothes  delivered  for  the  purpose  of  being  washed,  or  guineas 
delivered  for  the  purpose  of  being  changed  into  half  guineas,  or  a 
iratch  delivered  for  the  purpose  of  being  pawned,  the  goods  hay^ 
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been  thought  to  remain  in  the  poeseeaion  of  the  proprietor,  and  the 
takiBg  them  away  held  to  be  a  felony.  1  Hawk.  P.  a  83,  §  10; 
2  Boaeell  on  Grimes,  22.  A  distinotion  ie  made  between  a  bare 
oharge  or  special  use  of  the  goods,  and  a  general  bailment;  and  it 
is  not  larceny  if  the  owner  intends  to  part  with  the  property,  and 
deliTer  the  possession  absolutely,  although  he  has  been  induced  to 
part  with  the  goods  by  fraudulent  means.  If  by  triok  or  artifice 
the  owner  of  property  is  induced  to  part  with  the  custody  or  naked 
poosession  to  one  who  receives  the  property  anuno  furandi,  the 
owner  still  meaning  to  retain  the  right  of  property,  the  taking  will 
be  larceny;  but  if  the  owner  part  with  not  only  the  possession,  but  the 
right  of  property  also,  the  offense  of  the  party  obtaining  them  will 
not  be  larceny,  but  that  of  obtaining  goods  by  false  pretenses.  Ba8$ 
T.  P&oph,  6  Hill,  294;  Lewer  t.  OmmonweaUh,  16  S.  A  B.  93;  2 
Bussell  on  Grimes,  28.  Here  the  jury  hare  found  the  intent  to 
steal  at  the  time  of  taking,  which  is  all  that  is  required  to  consti- 
tute larceny,  where  the  mere  possession  is  obtained  by  fraud  or 
irioL  WiUan  t.  People,  89  N.  Y.  409;  People  t.  OaU,  1  Den.  120; 
People  T.  McDonald,  48  N.  Y.  61. 
The  conTiction  was  right,  and  the  judgment  must  be  affirmed. 

Judgmeni  affirmed. 


AmomL  Bbass  ajti)  Goppbb  Gokpaky  t.  Nbw  Lamp  OHiiam 

GoKPAinr,  appellant. 

(VN.T.ISI.) 

Banbmpieif^of  eorporaHen — iubit^umU  aeUen  ogaintL 

Vadsr  the  United  States  banknipt  Uw  a  creditor  proved  liis  debt  in  baakrupl 
pvoeeedingB  against  a  eorporation.  SM,  th*t  tbe  ooipozatloa  was  not 
thereby  discharged,  and  that  the  debt  night  be  pxosecated  in  a  State  court. 

Action  by  the  Ansonia  Brass  and  Copper  Company  against  The 
New  Lamp  Chimney  Company,  upon  nine  promissory  notes  made 
by  defendant  It  appeared  that  defendant  had  been  declared  bank* 
rapt  and  plaintiff  had  proved  its  claims  in  the  bankruptcy  proceed- 
ings, and  had  received  a  dividend.  The  defense  was,  that  under 
section  21  of  the  United  States  bankrupt  act,  the  plaintiff's  right 
of  action  was  waived.  Judgment  was  rendered  for  plaintiff  for  the 
balance  of  the  notes  after  applying  the  dividends.  The  general 
tenn  afllrmed  the  judgment    Defendant  appealed  to  this  court 
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J$kn  Jf.  Martin,  for  appellant  14  U.  S.  Stat  at  Large,  617;  5 
id.  4M,  §  5;  6  L.  B.  166;  Hutany.  CbrM,  4Edw.  686,687;  affinned, 
S  Barb.  Ch.  608,  681;  JXewart  t.  Iridar,  6  Abb.  Pr.  (N.  a)  68,  7S; 
Hogt  T.  UrmU,  8  id.  SSO;  James'  Bankmpt  Lav,  1867, 97,  note,  and 
oases  dted. 

Boger  A.  Pryar  for,  respondent  14  U.  8.  Stat  at  Larger 
617,  §87;  In  re  Bobindon,  6  Blatoh.  0.  0.  268;  In  r$  Ehniatt,  id. 
992;  In  r$  tUmiiUmg,  8  Bene.  14;  In  re  Wrighi,  86  How.  Pr.  176; 
In  r$  Migd,  2  Bankr.  Beg.  168;  Davis  ▼.  Anderson,  6  id.  168. 


FoLGBB,  J.  The  appellant  claims  that  by  Tirtue  of  the  twenty* 
first  section  of  the  United  States  bankrupt  act  (Laws  of  U.  S.,  14 
Stat  at  Large,  p.  617),  the  plaintifl  having  proved  its  debt  against 
the  defendant,  shall  not  be  allowed  to  maintain  its  suit  therefor 
against  the  defendant,  but  shall  be  deemed  to  have  waived  all  right 
of  action  against  it  This  action  is  very  broad  in  its  terms.  In  its 
nnrestrioted  import,  it  does  give  plausibility  to  the  position  of  the 
defendant  Without  attempting  to  determine,  from  an  interpreta- 
tion of  the  section  itself,  whether  such  a  claim  is  in  all  cases  well 
f onnded,  it  is  snfflcittit  to  pnt  the  decision  of  this  case  npon  the 
ground  which  we  shall  state.  This  twenty-first  section  may  not 
stand  alone.  It  is  to  be  read  and  applied  in  connection  with  every 
other  section  of  the  act  All  must  have  their  due  and  conjoint 
effect  Eadi  must  be  so  far  qualified  and  limited  by  each  other 
as  that  all  may  have  operation  in  harmony,  if  so  it  may  be.  And 
each  must  be  kept  in  subservience  to  the  general  intent  of  the 
whole  enactment  The  thirty-seventh  section  of  the  act  is  the  one 
by  which  corporations  are  brought  within  its  scope  and  operation. 
It  was  under  this  section  that  the  defendant  came  into  the  bank- 
rupt court  That  section,  while  enacting  that  the  act  shall  apply 
to  corporations,  and  prescribing  the  manner  in  which  they  may 
voluntarily  apply  to  the  court,  or  be  brought  to  it  involuntarily, 
and  enumerating  many  particulars  in  which  the  provisions  applioa- 
ble  to  natural  persons,  debtors,  shall  be  applicable  to  corporations, 
does  not  provide  for  granting  to  them  a  discharge  from  their  debts. 
On  the  contrary,  it  does  enact  that  "  no  allowance  or  discharge 
shall  be  granted  to  any  oorporaticn."  It  would  be  strange  if  one 
portion  of  this  section  was  not  to  be  held  of  as  much  moment  ai 
mother,  and  that  while  it  was  effectual  to  bring  the  corporation 
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into  the  bankrapt  coart  it  should  be  ineffectual  to  preyant  the 
granting  to  it  of  a  discharge;  the  prohibitory  portion  being  just  as 
explicit  as  that  which  is  pennissiye.  And  such  oonstmction  would 
be  to  annul  an  important  part  of  the  section.  It  is  to  be  adopted 
on  no  other  reason  than  that  the  clause  abore  quoted  is  so  incon- 
sistent and  hostile  with  the  whole  tenor  and  intent  of  the  act,  or 
with  other  particular  proTidons  of  it,  as  that  it  cannot  stand  in 
harmony  with  them.  The  intent  of  the  act  is  to  permit  the  hon- 
est  bankrupt,  being  a  natural  person,  to  give  up  f^l  his  assets,  to 
divide  th&m  pro  rata  among  his  creditors,  and  to  get  a  discharge 
from  his  debts  honestly  contracted.  Its  purpose  to  the  individual 
in  this  is,  to  free  his  faculties  from  the  clog  of  his  indebtedness,  so 
that  he  may  start  again  with  fresh  hope  and  the  fresh  energy 
kindled  thereby.  Its  purpose  to  the  public  is,  that  no  one  may  be 
under  the  discouragement  of  debt,  deadening  his  activity,  and  pre- 
venting his  utmost  endeavor  for  self-support,  and  for  the  material 
advancement  of  the  community.  Neitiier  of  these  objects  are  of 
importance  where  a  corporation  is  concerned.  Though  freed  from 
its  debts,  on  giving  up  all  of  its  assets,  it  has  ho  jiower  for  its  own 
or  for  public  good  until  it  has  capital  again.  But  that  is  then  to 
be  had  only  from  individual  resources,  and  they  may  as  well  be 
applied  to  the  purpose  through  other  agencies. 

Again,  a  prime  purpose  of  the  act  might  be  thwarted  if  a  corpo- 
ration was  discharged  from  its  debts.  Very  many  corporations  are 
formed  under  laws  which  affix  to  the  several  stockholders  an  indi- 
vidual liability  to  a  greater  or  less  extent  for  the  debts  of  the  cor- 
poration. These  debts  are  thus  made,  in  the  end,  the  debts  of  the 
stockholders.  This  liability  does  not  accrue  until  the  corporation 
has  itself  failed  to  meet  its  indebtedness.  If  the  corporation,  on 
the  actiou  of  the  stockholders  (as  it  can  be),  is  brought  into  the 
bankrupt  court  and  discharged  from  its  debts,  they  being  thus 
extinguished,  the  liability  of  the  stockholders  will  never  accrue, 
and  they  go  free,  with  their  assets  still  theirs.  This  would  be  to 
frustrate  an  important  purpose  of  the  act,  which  only  relieves  from 
liability  upon  a  surrender  of  property  to  bo  applied  thereon. 

The  fact,  too,  that  the  thirty-seventh  section  prohibits  any  allow- 
ance  to  corporations,  as  well  as  any  discharge,  indicates  the  pur« 
pose  of  the  act  to  discriminate  between  them  and  natural  persons. 
Nor  is  the  provision  of  the  thirty-seventh  section  incapable  of  har« 
monious  action  together  with  the  twenty-first  section.    It  would 
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not  hare  been  unnsnal  nor  disoordant  legal  composition  if  the 
twenty-first  section  had  been  drafted  just  as  broadly  as  it  now  reads, 
and  liiere  had  been  added  to  it  a  saving  clause  or  proTiso  that  it 
should  not  apply  to  the  case  of  a  corporation  so  as  to  discharge  it 
from  its  debts,  or  prevent  an  action  being  maintained  against  it  on 
any  debt  which  had  been  proven.  A  saving  clause  is  something 
snialler  than  the  thing  itself  and  yet  not  nullifying  it.  Dwarris, 
513;  4  Kent,  468.  Nor  would  there  have  been  any  reason  for  doubt 
but  that  a  case  of  a  corporation  was  then  excepted  from  the  general 
effect  of  the  section,  so  far  as  it  worked  a  discharge  of  the  debts 
of  the  bankrupt.  It  does  not  matter  that  the  saving  clause 
appears  further  on  in  the  act,  and  is  in  other  guise  than  a  proviso. 
It  is  just  as  operative  to  save  and  except  from  the  force  of  the  gen- 
eral provision,  and  is  just  as  consistent  and  harmonious  with  it  as 
if  it  followed  at  its  heeL  Nor  is  this  the  only  instance  in  which 
from  restrictive  or  influencing  provisions  of  o^er  sections  of  the 
act,  the  broad  terms  of  the  twenty-first  section  suffer  an  abatement 
of  their  force  and  compass. 

The  thirty-third  section  provides  that  no  debt  created  by  the 
fraud  of  the  bankrupt  shall  be  discharged  under  the  act.  And  it 
has  been  held  that  the  debt  of  the  creditor  which  had  been  proven, 
and  which  came  within  the  terms  of  the  twenty-first  section,  was, 
by  virtue  of  the  thirty-third  section,  excepted  from  the  full  scope  of 
chose  terms,  and  was  not  discharged.  Per  Nelsoh,  J.,  in  BzparU 
Jiobinson,  6  Blatchf.  0.  0.  253;  S.  0.,  2  Bankr.  Beg.  10& 
In  re  Rosenberg,  2  Bankr.  Beg.  81,  it  is  said  :  '^o  consequences 
can  be  allowed,  under  section  twenty-one,  to  fiow  from  proving  a 
debt,  which  are  inconsistent  with  the  provisions  of  section  thirty- 
three."  This  remark  is  equally  applicable  to  section  thirty-seven 
when  collated  with  section  twenty-one. 

We  conclude,  therefore,  that  section  twenty-one  has  not  univer- 
sal and  exclusive  effect,  and  that  section  thirty-seven  prohibiting  a 
discharge  to  a  corporation,  the  plaintiff's  debt  is  not  discharged 
though  proven,  and  may  be  prosecuted  in  the  State  court 

It  is  not  neoessary  to  consider  the  question  raised  and  argued* 
whether  the  bankrupt  court  had  jurisdiction. 

The  judgment  appealed  from  should  be  affirmed,  with  oosts  to 
the  respondent. 

An  oonoor.  Judgm&nt  affirmed. 
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CVfuMmimot  torn.    2biMi  ftondlfi^r  in  aid  of  raOroadi.    MmniaUf^  l^iUHmk 

Perempiarg  mandamui. 

▲  mandatozy  statute  requiring  a  town  to  bMome  a  etOGkholder  In  a  lailfoad, 
by  exchanging  ite  bonds  for  stock  npon  terms  prescribed  bj  the  statute,  and 
wiihont  its  consent,  is  nnoonstttntionaL 

By  2  B.  8.  587,  g  87,  it  is  provided  that  in  case  a  verdict  shall  be  found  for  the 
person  suing  out  an  alternative  writ  of  mandamus,  a  peremptoiy  mandamus 
ahaU  be  granted  to  him  without  delay.  Heid^  that  the  relator  Is  not  entitled 
to  a  peremptory  mandamus  after  verdict  in  his  favor,  where  the  record 
shows  no  legal  right  in  respect  to  matters  of  fact. 

Thb  proceedings  in  the  case  originated  in  an  application 
by  the  relator,  the  Dunkirk,  Warren  and  Pittsboigh  Railroad 
Oompany,  for  a  mandamus  to  compel  one  Parkhurst,  defend* 
anf  8  predecessor  as  Bupervisor  of  the  town  of  Stockton,  Ohau- 
tauqna  county,  to  issue  bonds  of  the  town,  pursuant  to  an  act  of 
the  legislature  of  April  23,  1867,  and  other  acts  amendatory  and 
supplementary.  An  altematiYe  mandamus  was  issued,  and  on  the 
return  the  jury  found  a  verdict  for  the  plaintifib.  A  new  trial  was 
denied  at  general  term,  and  judgment  was  directed  on  the  Terdict. 
The  defendant  appealed. 

John  Oansen,  for  appellant.  The  substantial  question,  whether 
the  peremptory  mandamus  should  issue,  may  be  raised  «t  any  time 
before  it  is  awarded.  Com.  Bh.  of  Albany  y.  Oanai  Oomrs*,  10 
Wend.  25,  31;  Peoph  y.  Suprs.  Dutchess  Co.,  8  How.  879.  The 
acts  compelling  the  town  to  issue  the  bonds  are  unoonstitutionaL 
PsopU  y.  Chicago,  51  111.  58;  S.  0.,  2  Am.  Bep.  278;  BaiUif  i. 
Mayor,  etc.,  3  Hill,  581;  Atkins  y.  Ibwn  of  Bando^h,  81  Vi 
226;  Oliver  y.  Worcester,  102  Mass.  489;  S.  0.,  8  Am.  Bep.  486; 
West.  Sav.  Soc.  y.  Lawrence,  12  m.  1;  LouisviBe  y.  Prest,  etc, 
9  B.  Mon.  642;  Tn^tees  of  Aberdeen  y.  Female  Academy,  18  S.  & 
M.  645;  Dart.  College  y.  Woodward,  4  Wheat  577;  Hrret  y.  Taylor, 
9  Oranch,  435;  Montpdier  y.  Bast  Ifonipelier,  29  Yt  12. 

B.  C.  Sprague,  for  respondents.  The  peremptory  mandamus 
should  haye  issued.  2  B.  S.  587,  §  57;  People  ex  reL  AspinwalU  y. 
Supf^s  of  Bichmond,  28  N.  Y.  112, 114;  Topping  on  Injunot  89& 
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894;  3  Blk,  265;  L.  1859,  422;  L.  1854,  592;  Bech&r  y.  Peoph,  18 
N.  Y.  487;  People  y.  Bd.  Met.  Police,  26  ii  36;  People  v.  Ransom, 
2  ii  490;  People  ex  rel.  Lundey  y.  Lewie,  28  How,  470;  Com. 
Bh.  of  Albany  v.  Canal  Comre.,  10  Wend.  25;  Fish  v.  Weatherwax, 
2  Johns.  Gas.  (2d  ed.)  267,  note.  The  acts  of  the  legislatiue 
requiring  the  bonds  to  be  issued  are  constitutional.  People  v.  Mayor 
of  Brooklyn,  4  N.  Y.  419,  and  cases  cited;  Totan  of  Ouilford  v. 
Supr^s  Chenango  Co,,  13  id.  143,  145,  146;  Cordon  v.  Cornes,  47 
id.  608;  Trustees  N.  Y.  P.  E.  School,  31  id.  574;  Thompson  v.  Lee 
Co.,  3  WaU.  327;  People  y.  Mitchell,  45  Barb.  208;  Litchfield  v. 
Vernon,  41  N.  Y.  123,  133;  People  v.  Lawrence,  id,  137. 

Grover,  J.  Section  1,  chapter  672,  Laws  of  1867,  enacts  that  it  shall 
be  lawful  for  the  supervisor  of  any  town  m  the  county  of  Chautauqua, 
through  which  the  Dunkirk,  etc.,  railroad  shall  run,  or  of  any  town 
adjoining  either  of  the  towns  through  which  said  railroad  shall  run, 
to  borrow,  on  the  faith  or  credit  of  such  town,  any  sum  of  money, 
not*ezceeding  twenty  per  cent  of  the  assessed  valuation  of  the  real 
and  personal  proper^  of  such  town,  as  shown  by  the  last  assessment 
roll  previous  to  the  issuing  of  the  bonds  authorized  by  the  act,  at  a 
rate  of  interest  not  exceeding  seven  per  cent,  and  for  a  period  not 
exceeding  thirty  years,  and  to  execute  bonds  therefor;  provided 
that  the  power  and  authority  conferred  shall  only  be  exercised  upon 
the  condition  that  the  consent  shall  first  be  obtained  in  writing  of 
a  majority  of  the  tax  payers  of  such  town  owning  or  representing, 
etc.,  more  than  one-half  of  the  taxable  property  of  said  town, 
assessed  and  appearing  upon  the  assessment  roll  of  the  year  last 
preceding  the  issuing  of  the  bonds  authorized,  proved  or  acknowl- 
edged as  therein  specified;  and  that  such  consent  shall  be  procured 
within  three  years  from  the  passage  of  the  act.  That  such  consent 
shall  state  the  amount  of  money  to  be  raised,  and  the  fact  that  a 
majority  of  the  tax  payers  owning  or  representing  a  majority  of 
the  taxable  property,  as  appeared  from  the  assessment  roll,  had 
been  obtained,  should  be  proved  by  the  affidavit  of  one  of  the 
assessors  of  the  town,  or  that  of  the  town  or  county  clerk,  indorsed 
upon  or  annexed  to  such  written  consent,  which  should  be  filed, 
and  have  the  effect  specified  in  said  section. 

Section  two  provides  that  said  supervisor  may,  in  his  discretion, 
dispose  of  such  bonds  or  any  part  thereof  to  such  persons  and  u])on 
such  terms,  not  less  than  par,  as  he  may  deem  most  advantageous 
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to  the  town;  and  that  the  money  raised  by  loan  or  sale  of  the  bondi 
shall  be  invested  in  the  stock  of  the  railroad  company;  and  that  the 
same  shall  be  used  in  the  construction  of  the  railroad^  etc.;  the 
public  necessity  and  utility  of  which  was  thereby  declared;  anc  that 
in  its  construction  the  said  towns  were  immediately  interested;  and 
that  for  the  purpose  of  such  construction,  the  said  supervisor,  in  the 
name  of  the  town,  might  subscribe  for  and  purchase  the  stock  of 
said  company  to  the  amount  to  which  the  tax  payers  had  consented, 
as  above  specified;  and  that  by  virtue  of  such  subscription  and  pur- 
chase the  town  should  acquire  all  the  rights  and  privileges,  and 
incur  all  the  responsibilities  as  other  stockholders  of  the  company. 
Other  sections  provide  for  levying  and  collecting  taxes  for  the  pay- 
ment of  the  interest  and  principal  of  the  bonds  to  be  issued,  and 
other  matters  not  material  to  the  questions  in  this  case. 

Between  the  passage  of  the  above  act  and  before  the  passage  of 
chapter  472  (volume  1,  page  850,  Laws  of  1868),  the  town  of 
Stockton  was  not  bonded.  By  the  first  section  of  the  last-men- 
tioned  act  it  was  provided  that,  in  case  the  written  consent  of  the 
tax  payers  of  any  town  has  been  or  should  thereafter  be  obtained 
in  the  manner  provided  by  the  first-mentioned  act,  its  supervisor 
was  authorized  and  required  to  make  a  subscription  to  the  stock  of 
the  company  to  the  amount  fixed  in  such  consent,  and  to  issue  the 
bonds  of  the  town,  and  dispose  of  the  same  as  required  by  said  first- 
mentioned  act  Section  three  of  the  last  act  provides  that  the 
supervisor  of  Stockton  shall  not  be  required  to  issue  the  bonds  of 
that  town,  although  authorized  as  required  by  the  act  of  1867» 
until  the  iron  was  laid  upon  the  road  from  Dunkirk  to  the  Penn- 
sylvania line. 

The  following  consent  of  tax  payers  was  introduced  in  evidence 
upon  trial:  ''  The  undersigned,  tax  payers  of  the  town  of  Stockton, 
hereby  consent  that  the  supervisor  of  the  town  of  Stockton  may 
borrow  the  sum  of  134,000  on  the  faith  and  credit  of  said  town,  at 
a  rate  of  interest  not  exceeding  seven  per  cent,  for  a  term  not 
exceeding  thirty  years,  and  execute  bonds  therefor  under  his  hand 
and  seal;  and  tiiat  the  said  supervisor  may,  in  his  discretion,  dis- 
pose of  such  bonds  or  any  part  thereof;  and  that  the  proceeds  of 
the  sale  of  such  bonds  shall  be  invested  in  the  stock  of  the  Dun* 
kirk,  etc.,  railroad  company;  and  that  the  said  supervisor  may 
exercise  full  and  complete  powers  for  said  town  under  the  first* 
mentioned  aof    This  consent  was  sisned  by  a  considerable  num- 
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ber  of  tax  payers,  whose  signatures  were  prored  or  acknowl- 
edged as  required  by  the  act,  to  which  was  annexed  an  affidavit  of 
Goyden  Putnam,  one  of  the  assessors  of  the  town,  to  the  effect 
"  that  the  persons  whose  names  appear  attached  to  said  consent^ 
and  which  appear  on  the  assessment  roll  of  the  town  for  the  year 
1867,  were  a  majority  of  all  the  tax  payers  of  the  town  of  Stockton 
whose  names  appear  upon  said  assessment  roll,  and  that  they  are  a 
majority  of  all  the  tax  payers  in  said  town  of  Stockton  whose  names 
appear  upon  the  assessment  roll  for  the  year  1867,  including  resi- 
dent  tax  payers,  owners  of  non-resident  Iwds,  and  including  agents 
representing  owners  of  taxable  property;  and  that  each  person,  so 
signing  said  consent,  has  in  due  form  acknowledged  the  same  or 
h&  signature  been  proved  in  due  form  of  law/'  This  affidavit  was 
sworn  to  November  21,  1867;  but  the  papers  were  not  filed  in  the 
town  clerk's  office  until  April  25,  1868. 

No  further  steps  to  bond  the  town  appear  to  have  been  taken 
until  after  the  passage  of  chapter  282,  Laws  of  1870,  volume  1, 
684.  Section  2  of  this  act  provides  that  in  any  case  where  the 
written  consent  authorizing  the  supervisor  of  any  town  to  subscribe 
to  the  stock  of  the  Dunkirk,  etc.,  railroad  company  shall  have 
been  filed  in  the  town  clerk's  office  of  the  town,  and  a  copy  thereof 
in  the  counfy  clerk's  office  of  the  county,  with  the  affidavit  of  one 
of  the  assessors  of  the  town,  etc,  indorsed  or  annexed  to  such 
written  consent,  and  such  affidavit  shall  be  based  upon  the  assess- 
ment roll  of  such  towns  for  either  of  the  years  1867, 1868  or  1869, 
or  for  the  last  year  previous  to  the  issuing  of  the  bonds  as  author- 
ized, such  affidavit  shall  be  evidence  in  all  courts  and  for  all  pur- 
poses, and  such  consent  shall  authorize,  uphold  and  require  the 
respective  subscriptions  to  be  made  to  such  stock,  and  authorize^ 
uphold  and  require  the  issue  of  bonds  to  the  amount  specified  in 
such  consent  for  such  towns  respectively,  and  such  bonds  shall  bear 
date  and  interest  from  the  respective  dates  of  the  first  filing  of  said 
copy  of  consent  and  affidavit  in  the  Chautauqua  county  clerk's 
office,  and  no  clerical  or  other  defects  in  any  of  such  affidavits  shall 
invalidate  such  proof,  or  the  subscription  to  the  stock  or  the  said 
bonds.  Section  three  provides  that  if  the  said  bonds,  when  issued* 
shall  not  be  sold  for  money,  as  required  by  the  original  act,  within 
thirty  days  from  the  time  when  they  are  ready  for  sale,  the  super* 
visor  of  the  town  issuing  the  same  shall  deliver  said  bonds  to  the 
rriOroad  company,  receiving  therefor  the  ]>ar  value  of  the  principal 
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of  said  bonds  in  the  stock  of  the  company  at  its  par  yalne.  Seo- 
tion  fonr  repeals  section  three  of  the  act  of  1868^  which  proyided 
that  the  supervisor  of  Stockton  should  not  be  required  to  issue  the 
bonds  of  the  town  until  the  iron  was  laid  on  the  road  from  Dun- 
kirk  to  the  Pennsylyania  line.  The  act  of  1867  was  a  more  ena- 
bling act,  conferring  jiower  upon  the  several  towns  embraced  therein 
to  issue  bonds,  upon  the  conditions  therein  specified,  to  aid  the 
construction  of  the  railroad,  etc.  It  conferred  no  right  upon  the 
raQroad  company  or  any  one  else,  when  proceedings  for  bonding 
had  been  commenced,  to  have  any  further  steps  taken  until  bonds 
had  been  actually  issued  under  the  act.  Then  such  rights  were 
acquired.  The  railroad  company  could  then  enforce  the  applica- 
tion of  the  proceeds  to  the  construction  of  its  road,  according  to  its 
provisions,  assuming  the  act  to  be  constitutionaL  The  consent  of 
the  tax  payers  was  given  under  this  act.  The  entire  language  of 
the  consent  shows  that  the  signers  understood  the  act,  and  their 
consent  in  conferring  discretionary  power  upon  the  supervisor  to 
act  upon  his  views  as  to  the  interest  of  the  town.  They  consent 
that  he  may  borrow  the  sum  of  134,000,  upon  the  faith  and  credit 
of  the  town,  etc.,  and  execute  bonds  therefor.  That  he  may,  in  his 
discretion,  dispose  of  such  bonds,  or  any  part  thereof,  and  invest 
the  proceeds  in  the  stock  of  the  railroad  company,  and  that  he  may 
exercise  full  and  complete  powers  for  said  town,  under  the  act. 
Sometimes  the  word  "may'*  is  construed  as  " shall, **  but  only 
when  the  context  shows  that  such  was  the  intention,  or  when  the 
public  have  an  interest  in  the  exercise  of  the  powers  so  conferred 
upon  ofScers  or  official  boards  or  tribunals.  The  import  of  the 
word,  as  used  in  the  consent  and  the  act,  is  to  give  power,  license 
and  permission;  not  to  require  or  enforce  the  performance  of  any 
one  of  the  specified  acts.  This  view  is  confirmed  by  the  different 
language  of  the  acts  of  1868  and  1870,  relating  to  the  same  subject; 
the  latter  showing  an  intention  to  compel  the  supervisor  to  bond 
the  town,  and  if  he  failed  to  sell  the  bonds  at  par  within  thirty 
days  after  they  were  ready  for  sale  he  is  not  only  authorized  but 
required  to  deliver  the  bonds  to  the  railroad  company,  upon  receipt 
from  it  of  an  amount  of  stock  equal  to  the  principal  of  such  bonds. 
Under  the  act  of  1867,  care  was  taken  that  the  bonds  should  not 
be  issued  for  less  than  the  par  value,  in  cash.  This  would  be  the 
result,  whether  the  money  was  borrowed  upon  the  faith  and  credit 
of  tiie  town,  and  the  bonds  given  as  security,  or  the  bonds  sold  at 
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not  less  than  par.  Thus  tbcore  woold,  in  oase  the  town  was  bendad, 
be  secured  for  the  oonstraotion  of  the  road,  cash  eqoal  to  the  prin- 
cipal of  the  bonda.  If  the  bondB  are  daliyered  to  the  oompany 
ui)on  the  receipt  of  stock  to  an  amount  equal  to  the  jwinoipal  «f 
the  bonds,  porsnant  to  the  act  of  1870,  the  bonds  become  the  preip- 
erty  of  the  railroad  company,  and  may  be  sold  iq>on  the  madttt 
much  below  par,  and  thus  much  less  money  accrue  therefrom  for 
che  construction  of  the  road.  It  is  obvious  that  the  consent  given 
does  not  embrace  any  such  transaction. 

Again,  the  act  of  1867  requires  that  the  consent  shall  be  based 
upon  the  asssessment  roll  of  the  year  last  proyious  to  the  issuing  >«f 
the  bonds.  This  is  entirely  departed  from  in  the  act  of  1870. 
Had  there  been  no  subsequent  legislation,  it  is  clear  that  no  bonds 
oould  have  been  issued  upon  the  consent  given  and  affidavit  made 
after  the  completion  of  the  roll  of  1868*  Had  bonds  been  issued 
under  the  provisions  of  the  act  of  1867,  and  the  town  had  compUod 
with  its  provisions,  it  would  not  have  been  liable  to  pay  a  taK  .at 
any  one  time  to  pay  more  than  one  year's  interest  upon  the  bonds, 
as  none  would  have  accrued  prior  to  the  issue;  while  the  act  of  18.70 
requires  in  effect  that  they  should  bear  date  and  be  upon  interest 
from  April  25,  1868,  the  time  of  filing  the  consent  and  affidavit  in 
the  town  clerk's  office,  thus  subgecting  the  town  to  a  tax  for  this 
back  interest,  in  addition  to  such  as  should  accrue  after  the  lasne. 
No  tax  payer  of  the  town  hae  ever  consented  to  any  such  issue  of 
its  bonds.  The  judgment  awards  a  mandamus  to  the  appellant, 
compelling  him  to  issue  bonds  according  to  the  requirements  of  the 
act  of  1870.  If  the  consent  of  the  tax  payers,  or  any  part  of  them, 
or  of  any  of  the  town  boards  or  officers,  or  any  of  the  electors  of  the 
town,  is  necessary,  this  judgment  cannot  be  sustained,  as  no  sneh 
consent  has  been  given  to  such  an  issue  of  bonds  as  the  judgment 
commands. 

But  before  examining  this  question  it  may  be  well  to  consider  the 
point  made  by  the  counsel  for  the  respondent :  that  the-appeUant 
having  made  a  return  to  the  alternative  writ,  and  issue  having  been 
taken  upon  such  return  by  the  relator,  and  a  verdict  haviqg  been 
found  in  his  favor,  he  is  entitled  to  judgment  thereon  awarding  .a 
peremptory  mandamus,  together  with  damages  and  costs,  of  oouxae, 
and  therefore  the  question  whether  any  of  the  acts  in  qneation  abs 
constitutional  cannot  be  mised  by  the  appellant  either  in  this  oi 
the  Supreme  Oourt    2  B.  S.  587,  {  67,  cited  by  counaal,  provides 
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that  in  case  a  rerdict  shall  be  found  for  the  person  suing  out  sncb 
writ,  or  if  judgment  be  given  for  him  ujion  demurrer  or  by  default, 
he  shall  recover  damages  and  costs  in  like  manner  as  he  might 
naye  done  in  an  action  on  the  case  as  aforesaid,  and  a  peremptory 
mandamus  shall  be  granted  to  him  without  delay.  The  common 
law  providing  and  regulating  the  remedy  by  mandamus,  will  show 
that  the  purpose  of  enacting  this  and  other  provisions  of  this 
statute,  and  that  of  9  Anne,  chapter  20,  was  to  authorize  such 
pleadings  in  the  proceeding  as  would  present  to  the  court  the  rea] 
merits  for  adjudication,  instead  of  compelling  the  relator  to  resort 
to  an  action  on  the  case  for  the  recovery  of  damages,  and  to  obtain 
a  peremptory  writ  in  case  of  a  false  return  to  the  alternative  writ. 
A  review  of  the  common  law  and  the  reasons  for  the  passage  of  the 
statute  will  be  found  in  the  opinion  of  Mabyin,  J.,  in  The  People 
V.  The  Supervieore  of  Richmond  Co.,  28  N.  Y.  112.  This  shows 
that  it  was  the  intention  of  the  statute  to  do  complete  justice  in 
the  proceeding  itself  without  a  resort  to  any  other.  The  People  t. 
The  Board  of  Metropolitan  Police,  26  N.  Y.  316,  was  decided  upon  a 
point  not  affecting  the  present  question,  and  while  the  opinion  of 
Wbioht,  J.,  seems  to  sustain  the  position  of  the  counsel,  he  does 
not  place  his  judgment  upon  that  ground.  It  could  not  have  been 
intended  by  the  statute  to  give  a  peremptory  writ  where  the  record 
showed  no  legal  right  because  of  a  mistake  in  the  return  in  matters 
of  fact  resulting  in  a  verdict  for  the  relator.  The  Commereiai 
Bank  of  Albany  v.  The  Canal  CommCre,  10  Wend.  25,  gives  the 
true  rule  :  ''That  at  any  time  after  a  return,  and  before  a  per- 
emptory mandamus  is  awarded,  the  defendant  may  object  to  a  want 
of  sufficient  title  in  the  relator  to  the  relief  sought  or  show  any 
other  defect  of  substance,  though  he  cannot,  after  return,  object  to 
defects  in  form.''  If  the  law  gave  an  absolute  right  to  the  writ 
where  a  verdict  was  found  for  the  relator,  although  from  the  entire 
record  it  appeared  he  had  no  such  right;  great  injustice  might  be 
the  result 

This  brings  us  to  the  question  whether  a  mandatory  statute  com- 
pelling a  town  or  other  municipal  corporation  to  become  a  stock- 
holder in  a  railroad  or  other  corporation  by  exchanging  its  bonds 
for  stock  upon  the  terms  prescribed  by  the  s^tute,  without  its 
consent  in  any  way  given,  is  constitutionaL  This  is  a  different 
question  from  that  decided  by  this  court  in  Th%  Bank  of  Borne  t. 
The  Village  of  Borne,  18  N.  Y.  38,  and  in  subsequent  oases.    la 
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these  the  question  was,  whether  enabling  statutes  conferring  power 
upon  such  corporations  to  contract  debts  with  their  own  consent 
and  inresting  the  money  thus  raised  in  the  stock  of  railroad  corpora- 
tions or  of  exchanging  directly  its  bonds  for  such  stock  were  valid* 
These  acts  were  held  constitutional  by  this  court,  but  this  does  not 
determine  that  municipal  corporations  may  be  compelled  by  the 
mere  authority  of  the  legislature  to  enter  into  this  class  of  con- 
tracts and  become  such  stockholders  without  their  consent  and 
against  their  wilL  In  Th$  Peoph  t.  Flagg^  46  N.  Y.  401,  it  was 
held  that  an  act  requiring  the  town  of  Yonkers  without  its  consent 
to  issue  bonds  for  raising  money,  which  was  to  be  expended  in  the 
construction  of  highways  in  the  town,  in  the  manner  prescribed  by 
the  act,  was  constitutional.  This  was  so  determined,  upon  the 
ground  that  the  making  and  improving  of  public  highways  and  pro- 
viding the  means  therefor  were  appropriate  subjects  of  legislation; 
that  towns  possess  such  powers  as  are  conferred  by  the  legislature ; 
that  they  are  a  part  of  the  machinery  of  the  State  government  and 
perform  imjiortant  municipal  functions,  subject  to  the  regulation  and 
control  of  tiie  legislature.  In  short,  that  the  act  was  the  mere  exer- 
cise of  the  unquestioned  power  of  the  legislature  to  determine  what 
highways  should  be  constructed  and  of  the  taxing  jiower  in  provid- 
ing means  to  defray  the  expenses  incurred  in  their  construction* 
But  it  is  said  in  the  opinion  that  if  the  object  of  the  expenditure 
was  private,  or  if  the  money  to  be  raised  was  directed  to  be  paid  to 
a  private  corporation,  which  is  authorized  to  use  the  improvement 
for  private  gain,  the  question  would  be  quite  different,  and  in  this 
respect  there  is  a  limit  beyond  which  legislative  jiower  cannot  legit- 
imately be  exercised.  It  is  manifest  that  the  question  presented  in 
the  present  case  was  not  determined  in  that,  unless  it  shall  be  fur- 
ther held  that  a  railroad  owned  and  controlled  by  a  corporation  and 
operated  by  it  for  the  benefit  of  its  stockholders  is  a  public  high- 
way in  the  same  sense  as  the  common  roads  of  the  country.  The 
towns  through  which  the  latter  run  may  be  compelled  to  construct 
and  keep  them  in  repair  for  the  common  use  of  the  public.  The 
substantial  question  in  the  present  case  is  whether  they  may  be  so 
oompeUed  to  construct  and  repair  railroads  owned  and  operated  by 
oorporations  for  the  benefit  of  the  stockholders.  It  is  clear  that 
ihey  may  be,  if  they  are  public  highways  in  the  same  sense  as 
common  roads.  It  lu»  been  uniformly  held  that  the  right  of  emi- 
nent domain  may  be  exercised  so  far  in  behalf  of  a  railroad  corpo* 
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ration  as  is  necessary  for  the  constmction  and  operation  of  the  road 
ai)on  the  ground  that  the  road  and  its  operation  was  for  a  pnblto 
purpose,  and  therefore  the  real  estate  condemned  for  its  use 
was  taken  for  public  and  not  priyate  use.  But  it  is  equally  clear 
that  property  acquired  by  the  corporation  belongs  to  it  exclusivelyy 
and  its  ownership  is  as  absolute  as  ibat  of  any  private  individual  of 
property  belonging  to  him.  It  is  also  clear  that  so  far  as  the  road 
is  operated  for  the  benefit  of  its  stockholders,  the  corporatiotii 
is  private.  We  have  then  an  artificial  being,  created  by  the  legish^ 
ture,  endowed  with  public  franchises,  the  absolute  owner  of  prop- 
erty of  which  it  cannot  be  deprived  by  legislation  except  for  public 
purposes,  carrying  on  business  for  tiie  private  emolument  of  its 
stockholders.  The  People  v.  Flagg  determines  that  towns  may  be 
compelled  to  provide  for  the  construction  and  maintenance  of 
improvements  of  a  public  character  exclusively.  But  here  we  have 
an  attempt  to  compel  them  to  aid  in  the  construction  of  a  work  public 
in  some  respects,  but  private  in  others,  of  at  least  equal  importance^ 
It  is  said  that  municipal  corporations  are  creatures  of  the  legislft* 
ture  and  subject  to  its  controL  In  a  certain  sense  this  is  true* 
They  are  created  by  the  legislature  as  instrumentalities  of  the  gov- 
ernment, and  so  far  as  legislation  for  governmental  purposes  is  con* 
oemed  are  absolutely  subject  to  its  control.  The  powers  of  legisla-^ 
tion  over  individuals  is  given  to  the  legislature  for  all  the  purposes 
of  government,  subject  to  such  restrictions  as  are  contained  in  tba 
constitution.  Yet  no  one  would  claim  that  an  individual  could  be 
compelled  by  a  statute  to  exchange  his  note  or  bond  and  mortgage 
with  a  railrcMid  corporation  for  its  stock,  against  his  will,  ujion  suob 
terms  as  were  prescribed  in  fhe  act  or  any  other.  It  is  within  th* 
province  of  legislation  to  provide  for  enforcing  the  performances  of 
contracts  when  made;  but  to  enforce  the  making  of  them  by  indi* 
viduals  is  entirely  beyond  it.  We  have  seen  that  municipal  corpo* 
rations  may  be  compelled  to  enter  into  contracts  for  an  exdusiina 
public  purpose;  but  I  think  they  cannot  be  when  the  purpose  la 
private.  This  is  equally  beyond  the  province  of  legislation  in  the 
case  of  such  corporations  as  in  those  of  private  corporations  or  indi* 
viduals.  In  Atkins  v.  The  Tawn  of  Randolph,  81  Yt  226,  it  waa 
held  that  an  act  providing  for  the  appointment  of  an  agent  of  the 
town  by  the  county  commissioner,  with  power  to  purchase  liquors  on 
the  credit  of  the  town,  and  to  sell  the  same  for  certain  specified  pur- 
poses, and  account  for  and  pay  over  the  procoedci  to  the  town  aa 
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preecribedt  was  unconatitiitional;  and  the  town,  not  haying  con- 
sented to  the  appointment  or  ratified  the  contract,  was  not  liable 
for  the  liquors  purchased  upon  its  credit  by  such  agent  pursuant  to 
the  act  This  judgment  is  based  upon  the  grounds  that  the  legis- 
lative power  over  municipal  corporations  is  not  supreme,  and  does 
not  include  the  power  of  compelling  them  to  enter  into  contracts  of 
a  private  character,  although  ^uch  contracts  would  conduce  to  the 
public  good  by  enabling  the  government  to  suppress  traffic  in  intox- 
icating liquors.  In  the  Western  Saving  Fund  Society  of  Philadel- 
phia V.  TA«  Gity  of  Philadelphia,  31  Penn.  185,  it  was  held  that 
when  a  municipal  corporation  engages  in  things  not  public  in  their 
nature,  it  acts  as  a  private  individual;  and  in  the  same  case,  between 
the  same  parties  (id.  175),  it  was  held  that  it  so  acted  in  supplying 
its  inhabitants  with  gas.  In  Bailey  v.  Tlie  Mayor,  etc.,  3  Hill,  531, 
it  was  held  that  a  municipal  corporation  was  to  be  regarded  as  pri- 
vate as  to  its  ownership  of  lands  and  other  property;  and  that  the 
test  whether  powers  exercised  by  a  municipal  corporation  were  pub- 
lic or  private  was  whether  they  were  for  the  benefit  and  emolument 
of  the  corporation  or  for  public  purposes;  and  it  was  further  held 
that  the  city  of  New  York,  under  the  act  to  supply  the  city  with 
pure  and  wholesome  water  (Laws  1834,  451)  acted  as  a  private  cor- 
poration, and  was  responsible  as  such  for  the  acts  of  those  appointed 
by  the  act,  for  the  reason  that  the  corporation  had  accepted  of  and 
consented  to  the  act.  Surely  a  town  acts  as  a  private  corporation- 
in  becoming  a  stockholder  of  a  railroad  corporation,  and,  as  such, 
interested  in  the  operation  of  the  road  for  the  benefit  of  the  stock- 
holders. When  a  municipal  acts  as  a  private  corporation  it  acts  as^ 
an  individual.  In  Taylor  v.  Porter,  4  Hill,  140,  it  was  tersely  said 
by  B&ONSON,  J.,  that  the  power  of  making  bargains  for  individuals 
has  not  been  conferred  on  any  department  of  the  government.  Inr 
The  People  v.  Morris,  13  Wend.  325,  the  distinction  between  the 
nature  of  the  action  of  public  and  private  corporations  is  clearly 
given. 

Olcott  V.  The  Board  of  Supervisors  of  Fond  du  Lac,  16  Wallace, 
678,  recently  decided  in  the  Supreme  Court  of  the  United  States,. 
ifl  cited  as  decisive  of  tiie  question  now  under  consideration  in  the* 
present  case.  But  this  question  was  not  in  that  case.  That  action, 
was  for  the  recovery  of  notes  and  orders  issued  by  the  county  to  the 
Sheboygan  and  Fond  du  Lac  Bailroad  Company,  in  pursuance  of  ask 
entblhig  act  passed  by  the  l^islature,  which  required  such  issue  to 
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be  approved  by  a  majority  of  the  votes  given  at  an  election  to  bo 
held  for  the  purpose  of  determining  whether  such  majority  approved 
of  sach  issue.  The  question  was  whether  the  enabling  act  was  con- 
stitutionaL  The  circuit  court  held  it  was  not^  and  gave  judgment 
for  the  defendant  upon  the  ground  that  the  Supreme  Court  of  Wis- 
consin had  previously  so  determined,  and  that,  as  the  question  was 
whether  an  act  of  the  State  legislature  was  authorized  by  the  con- 
stitution of  the  State,  the  federal  courts  must  adopt  the  determina- 
tion of  the  State  courts.  This  judgment  was  reversed  by  the 
Supreme  Court,  the  chief  justice  and  Justices  Davis  and  Millkb 
dissenting.  Upon  the  question  involved  the  Supreme  Court  has  no 
appellate  jurisdiction  from  judgments  of  the  State  courts;  and^ 
hence,  its  judgments  are  not  controlling  in  the  determination.  I 
concur  in  the  views  of  the  dissenting  justices,  that,  when  the 
fedef al  courts  acquire  jurisdiction  by  reason  of  the  residence  of  the 
parties,  they  ought,  in  such  questions,  to  follow  the  determina- 
tion of  the  courts  of  the  State.  Justice  Stbong,  in  the  pre- 
vailing opinion,  holds  that  the  taxing  power  can  be  exercised  for 
public  purposes  only;  but  insists  that  the  construction  of  rail- 
roads falls  within  this  class,  and  that  the  taxing  power  may  be 
resorted  to  therefor.  But  the  exercise  of  the  taxing  power,  either 
general  or  local,  for  this  purpose  is  altogether  different  from 
oompeUing  a  town  to  take  stock  in  a  corporation  without  iti 
consent,  and  to  that  extent  engage  in  the  business  of  a  common 
carrier.  I  think  it  would  not  be  claimed  that  a  town  could  be 
compelled  to  become  a  stockholder  in  a  banking  or  manufacturing 
corporation,  although  it  appeared  that  the  particular  corporation 
would  largely  promote  the  public  interest  where  the  business  was 
conducted.  Such  legislation  could  only  be  sustained  by  holding 
the  power  of  the  legislature  supreme  over  municipal  corporations 
for  private  as  well  as  public  purposes.  Upon  principle  and  author- 
ity, I  think  it  is  not  as  to  the  former,  although  it  is  as  to  the  latter. 
The  test  is,  whether  the  purpose  to  be  effected  is  public  or  private; 
if  the  former,  a  mandatory  statute  is  valid.  If  the  latter,  it  is  not 
within  the  province  of  legislation,  and  consequently  not  within  the 
power  of  the  legislature,  and  the  act  is,  therefore,  void.  We  have 
seen  that  a  railroad  corporation  possesses  some  of  the  character- 
istics of  both;  public,  as  to  its  franchises;  private,  as  to  the  ojm- 
ership  of  its  property  and  its  relations  to  its  stockholders.  Were 
it  exclusively  public  the  act  of  1870  would  be  valid,  but  void  i: 
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ezclosely  private.  It  follows  that,  as  the  legislature  is  supreme 
only  as  to  public  purposes,  and  as  the  act  in  question  relates  in  part 
to  private,  that  to  this  extent  it  is  void;  and  as  the  latter  is  insep- 
arably connected  with  the  former,  the  entire  act  must  be  held  void« 
In  Sweet  v.  ffulbert,  51  Barb.  812,  it  was  held  that  an  enabling  act 
to  issue  bonds  and  donate  the  same  or  the  proceeds  to  a  railroad 
corporation,  to  aid  in  the  construction  of  its  road,  was  void.  It  is 
unnecessary  to  go  as  far  in  the  present  case.  It  is  argued  that  the 
power  of  taxation  for  any  purpose  is  supreme,  and  such  power  may 
be  exercised  upon  the  State  at  large,  or  any  particular  locality,  in  the 
discretion  of  the  legislature,  and  that  the  act  in  question  is  but  the 
mere  exercise  of  this  power  of  taxation,  and  therefore  valid.  The 
People  V.  The  Mayor  of  Brooklyn,  4  N.  Y.  419,  and  Toum  of  Guilford 
V.  The  Supervisors  of  Ohenango,  13  id.  143,  are  relied  upon  to 
sustain  the  position.  These  cases  do  not  go  quite  as  far  as  claimed 
by  the  counsel.  The  former  only  determines  that  an  act  providing 
for  the  expense  incurred  in  grading  and  improving  the  streets  of  a 
city,  by  assessments  upon  the  property  benefited,  is  a  legitimate  exer* 
cise  of  the  taxing  power,  and  therefore  valid;  and  the  latter,  that  the ' 
legislature  can  recognize  claims  founded  in  equity  and  justice,  in 
the  largest  sense  of  these  terms,  or  in  gratitude  and  charity,  and  pro- 
vide for  their  payment  by  imposing  a  tax  upon  those  who  ought  to 
pay  them.  The  act  in  question  cannot  be  maintained  upon  the 
taxing  power.  A  municipal  corporation  cannot  be  compelled  ta 
embark  in  a  business  of  a  private  character,  because  its  prosecution 
by  it  will  probably  or  certainly  lead  to  its  taxation  for  the  capital 
to  be  invested  or  expenses  incurred  therein.  The  above  view  ren* 
ders  an  examination  of  the  other  questions  discussed  unnecessary. 
The  judgment  appealed  from  must  be  reversed,  and  a  judgment 
rendered  declaring  the  relator  not  entitled  to  a  peremptory  writj 
and  dismissing  the  proceedings,  with  costs  to  the  appellant  , 

So  ordered. 
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nf  ihnaU.    WUneta,    JBndenee  qf  anoth0r  indietmmU  agaitui  priaonsr. 
Burden  <if  pnxtf. 

The  New  Tork  Act  of  1872  relftting  to  challeiige  of  Juoni  in  criminal  oaaee 
provides  that  the  previoua  fonnation  or  ezpresaion  of  an  opinion  or  impree- 
Bion  in  reference  to  the  circnmBtances  npon  which  any  criminal  action  at  law 
is  based,  or  in  reference  to  the  guilt  or  innocence  of  the  prisoner,  or 
a  present  opinion  or  impression  in  reference  thereto,  shall  not  be  a 
sufficient  ground  of  challenge  for  principal  cause  to  any  person  who  U 
otherwise  legally  qualified  to  serve  as  a  Juror  upon  the  trial  of  such  action, 
provided  the  person  proposed  as  a  juror  who  may  have  formed  or  expressed, 
or  has  such  an  opinion  or  impression,  shall  declare  on  oath  that  he  believer 
that  he  can  render  an  impartial  verdict,  and  provided  that  the  court  shall  be 
satisfied  that  the  person  so  proposed  as  a  juror  does  not  entertain  such  a 
present  opinion  as  would  influence  his  verdict.  EM,  constitutional.  The  act 
properly  applies  to  trials  of  ofienses  committed  before  its  passage. 

On  the  trial  of  a  prisoner  for  murder  evidence  was  given  making  it  a  qnestioo 
for  the  jury  whether  the  case  was  one  of  excusable  homicide  on  the  ground 
of  self-defense,  evidence  was  then  offered  of  violent  threats  made  by  the 
deceased  but  not  communicated  to  the  prisoner.  This  was  excluded.  HM^ 
error.  The  evidence  was  admissible  to  show  whether  deceased  did  in  fkct 
attempt  to  do  the  prisoner  bodily  harm. 

On  a  murder  trial  T.  was  a  material  witness  for  the  accused,  and  on  crosfr^xam- 
ination  for  the  purpose  of  impairing  her  credibility  she  was  asked  whether 
she  had  not  taken  things  which  did  not  belong  to  her  when  she  left  M.,  her 
employer.  The  prosecution  was  then  allowed  to  contradict  T.  in  this  collat- 
eral matter  by  the  testimony  of  M.     Held,  error. 

The  minutes  of  the  grand  jury,  showing  that  an  indictment  had  been  found 
against  the  accused,  upon  the  complaint  of  the  deceased,  for  blackmailing, 
were  received  in  evidence.  Held,  error,  there  being  no  proof  to  show  that 
the  deceased  knew  of  the  action  of  the  grand  jury.  This  evidence  was  not 
admissible  even  to  show  that  the  accused  had  been  guilty  of  another  crime. 

fhe  judge  at  the  trial  instructed  the  jury  in  effect  that  the  law  implied  motive 
and  consequently  the  crime  of  murder  in  the  first  degree,  from  the  proof  ol 
killing  the  deceased  by  the  prisoner,  and  that  upon  this  proof  they  should 
find  him  guilty  of  that  crime,  unless  he  had  given  evidence  satisfjring  them 
that  it  was  manslaughter,  or  excusable  homiddo.  Held,  error,  nor  was  the 
•Ror  cured  by  a  subsequent  charge  that  if  the  evidence  was  doubtful, 
or  if  the  jury  entertain  reasonable  doubts,  so  that  they  do  not  know  wh«re 
the  truth  lies,  the  prisoner  is  entitled  to  the  benefit  of  that  doubt. 


JUNE  TEBM,  1873.  (SA 


Stokw  ▼.  Tke  People. 


Ebbor  to  the  general  tenn  of  the  Snpieme  Court,  first  judicial 
departmeni  Edward  S.  Stokes,  the  plaintiff  in  error,  was  indicted 
in  the  county  of  New  York  for  the  murder  of  James  Fisk,  Janu* 
ary  6,  1872.  The  material  questions  are  stated  in  the  opinion. 
There  was  a  verdict  of  guilty  of  murder  in  the  first  degree  in  the 
court  of  oyer  and  terminer.  The  general  term  afSrmed  the  judg- 
ment and  the  defendant  brought  error. 

Lyman  Tremain,  John  R.  Dos  Passoa  and  Cephas  Brainerd,  for 
plaintiff  in  error.  It  was  error  for  the  court  to  charge  the  jury 
that  the  fact  of  the  killing  being  conceded,  the  burden  of  proof 
that  it  was  not  murder  was  upon  the  prisoner.  People  v.  Wilson, 
4  Park.  Or.  619 ;  People  v.  McCaifin,  16  N.  Y.  66  ;  Home  v.  Sawk" 
ins,  3  Gray,  463 ;  People  v.  Robinson,  2  Park.  Or.  236  ;  Trial  of 
Prof.  Webster,  72  N.  A.  Eev.  178 ;  Com.  y.  Fork,  Kurd's  Lead. 
Gas.;  Gooley's  Const.  Lim.,  2d  ed.,  325,  note;  9  Mete.  109;  1 
Hale's  P.  G.  425;  4  Blk.  Com.  198;  3  Coke's  Ins.  47;  1  Hawk. 
0.  31,  §  3;  Poster,  256;  1  East's  P.  C.  216;  1  Browne's  Appx. 
22 ;  Penn  y.  McFall,  Addis.  257  ;  Penn  y.  Lewis,  1  id.  282,  283 ; 
4  Black.  21,  Sharswood's,  note  26 ;  Com.  y.  O^Hara,  cited  in 
Whart.  Dig.  148 ;  1  Russ.  on  Crime,  482,  note ;  Com.  y.  Oross^ 
1  Ash.  281 ;  Com.  y.  Crane,  1  Yirg.  Case,  10  ;  Respublica  y.  Bob., 
4  DaL  146  ;  Siate  y.  Turner,  Wright,  20;  Coffee  y.  State,  8  Yerg. 
283 ;  Dale  y.  State,  10  id.  561 ;  Dains  y.  State,  3  Hump.  439 ; 
Bratton  y.  State,  10  id.  103 ;  Darry  y.  People,  2  Park.  606 ;  10 
N.  Y.  136  ;  Fitzgerald  y.  People,  37  id.  413  ;  1  Russ.  on  Crime, 
671 ;  Peopje  y.  Sullivan,  1  Park.  347 ;  People  y.  Clark,  3  Sold. 
886  ;  People  y.  Sullivan,  id.  396  ;  People  y.  Austin,  1  Park.  164 ; 
People  y.  Johnson,  id.  291 ;  Dury  y.  People,  10  N.  Y.  136 ; 
Maker  y.  People,  6  Mich.  217,  218 ;  People  y.  Perry,  8  Abb. 
(N.  S.)  34 ;  1  Col.  Crim.  L.  693 ;  Whitford  y.  Comm.,  6  Rand. 
726 ;  HUVs  Case,  2  Oratt.  694 ;  Kdly  y.  Comm.,  1  Grant's  Case, 
492;  Stark,  on  Ey.  277;  3  GreenL  on  Ey.y  §  29;  People  y.  Divine^ 
1  Edmund's  Select  Gas.,  694 ;  Wynhamer  y.  People,  16  N.  Y. ; 
People  y.  Enoch,  14  Wend.  169,  421,  424;  Comm.  y.  Webst&r,  6 
Gush.  806 ;  8  Monthly  L.  Mag.  (N.  S.),  1,  13 ;  2  West.  L.  J. 
487;  XJ.  S.  Monthly  Mag.  497;  N.  S.  y.  Mungs,  7  (Boston) 
Monthly  L.  B.  (U.  S.)  436,  439 ;  Comm.  y.  Gardner,  11  Gray,  438; 
4  Penn.  L.  J.  166,  167 ;  Whart.  on  Horn.  460,  461;  Whart  Gr. 
li.,  §  1084;  Fonis  y.  State,  8  Ohio  St.  (N.  S.)  98 ;  Whart  Anw 
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Or.  L.,  6ih  ed.,  §  926,  note ;  Dale  r.  Oate,  10  Yeig.  861  iAfUhm§ 
T.  8taU,  1  MdgB,  265 ;  People  r.  Wihy,  8  Hill,  f  95-212,  et  eeg. 
This  error  affords  abundant  ground  for  a  new  trial  Wtbon  t» 
Sastatt,  4  T.  B.  758;  8  Q.  &  W.  on  N.  T.  774,  800,  and  oaaei 
oited,  775,  768 ;  Benham  y.  Gary,  11  Wend.  83 ;  Hcuiings  ▼•  Banger^ 
H.  P.  18  Me.  436 ;  Tivxdale  t.  State,  9  Hump.  411 ;  James  r. 
Langdon,  7  B.  Mon.  193 ;  Chrieman  y.  Oregory,  4  id.  474 ;  4 
Conn.  856 ;  Lamb  y.  £7.  and  ^.  B.  B.  and  T.  Co.,  46  N.  Y.  279. 
It  was  error  to  admit  the  minutes  of  the  grand  jury  in  eyidence. 
Myers  y.  Malcolm,  6  Hill,  296,  and  note ;  Outiliff  y.  Mayor,  9 
Barb.  104;  Whart  Am.  Or.  L.,  §  824 ;  1  OreenL,  §  461 ;  Beal  y. 
People,  42  N.  Y.  281 ;  Warrell  y.  Parmdlee,  1  id.  519 ;  Baird 
y.  &»a0//,  47  id.  186;  Wilson  y.  Wilson,  A:  Eeyes,  418;  12  Wend. 
41 ;  7  id.  193 ;  21  Barb.  189.  It  was  error  to  ezolude  eyidenoe 
of  threats  made  by  the  deceased  that  he  would  kill  the  prisoner. 
Keener  y.  StaU,  18  Oa.  194;  Pritchette  y.  State,  22  Ala.  89; 
Monroe  r.  State,  5  Oa.  85 ;  CampheU  y.  People,  16  HI  17 ;  Oor. 
y.  Com.,  15  B.  Mon.  539 ;  Jetoitt  v.  Banning,  21  N.  Y.  27 ;  1 
GreenL  By.  102;  1  Phil.  By.  181;  Williams  y.  People,  54  HL 
The  prosecution  was  bound  by  the  eyidence  of  Jennie  Turner  on 
her  cross-examination,  and  could  not  contradict  her.  1  GreenL, 
§  449,  and  cases  cited;  5  Wend.  301-305;  Lawrence  y.  Baker,  16 
Pick.  157;  Com.  y.  BuzzeU,  4  Den.  502.  The  act  of  May  8, 1872» 
regulating  the  qualifications  of  jurors  is  unconstitutional  Oonsti* 
tution  of  N.  Y.,  art.  1,  §  6;  Constitution  of  U.  S.,  subd.  3,  §  2, 
art  IH;  Amendments  to  Constitution  of  U.  S.,  art  VI;  Burros 
Case,  1  Burr's  Trial,  387,  415;  4  Hargraye's  St  Trials,  478;  Hawk. 
P.  C,  ch.  43,  B.  2,  §  28;  Bac.  Abridg.,  Juries,  E.  5;  Coke  Litt 
156,  etc. ;  4  Blk.  Com.  353,  N.  12,  by  Christian;  26  Howell's  St  T. 
1223;  U.  S.  y.  Woods,  4  Oranch,  484;  2  Reeyes"  Hist  Eng.  L.  446; 
6  Bac.  Ab.,  Jurors,  303;  Work  y.  St.  of  Ohio,  2  Ben.  &  H.  Lead. 
Or.  Cas.  333;  People  y.  Vermilyea,  7  Cow.  108;  6  id.  557;  People  r. 
Mather,  4  Wend.  22;  People  y.  Freeman,  4  Den.  34;  Mann  y.  Ghver, 
2  Green,  195;  State  y.  Benton,  2  Drs.  &  B.  196;  Irvine  y.  Kean,  14 
S.  &  B.  292;  Com.  y.  Lester,  11  id.  155;  People  y.  Cancemi,  16  N. 
Y.  501;  People  y.  AUen,  43  id.  33;  People  y.  Kennedy,  2  Pftrk. 
817;  Baxter  y.  Putney,  37  How.  143;  Townsend  y.  Hendricks^  4C 
id.  162;  Lhyd  y.  Mourse,  2  Bawle,  49;  Wiggin  y.  Plumer,  81  N.  H. 
272;  Blake  y.  MUspaugh,  1  J.  R  816;  Dunk  y.  Mosher,  8  id.  445 
Pringle  y.  Huse,  1  Cow.  432;  People  y.  Goodwin,  18  J.  B.  200 
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Ooole/s  Oonsi  Liixi.,^  ed.,  809, 311;  B.  r.  Chrdan,  1  Leach's  0*  L. 
616;  People  r.  Bodine,  1  Den.  804;  3  BIk.  Oom.  868;  1  Just  166  b, 
167  a;  1  TiiaiBperpaie,  178;  1  Bish.  Orim.  R.  778.  The  priaoner 
was  entitled  to  trial  under  the  jury  law  that  existed  when  the 
alleged  crime  was  committed.  1  Shars.  Blk.  91,  note  87;  Potter's 
Dwar.  on  Stat  162,  and  oases  cited;  Oooley's  Const  Linu  68; 
Sayer  t.  Wiener,  8  Wend.  661;  Fust  v.  Odbenae,  18  Abb.  144;  Grie- 
wold  y.  At.  Dock  Co.,  21  Barb.  226;  Ely  r.  ffolden,  16  N.  T.  696; 
People  T.  Qmel,  6  id.  468. 

Benjamin  K.  Pheips,  district  attorney,  and  WiUiam  FuBertoHf 
for  defendants  in  error.  The  jury  law  of  1872  is  constitntionaL 
Taylor  t.  Porter,  4  Hill,  140;  Wynehamer  y.  People,  18  N.  T.  446; 
Walters  y.  People,  32  id.  147,  169;  8  Coke's  Lict.  464;  Cro.  Elii. 
260;  DurM  y.  Mosher,  8  J.  R  347;  Freeman  y.  People,  4  Den.  9, 
84;  Lohman  y.  People,  1  Com.  884;  People  y.  Bodine,  8  Den.  122; 
Comm.  y.  Webster,  6  Cnsh.  296.  Proof  of  threats  by  deceased  that 
he  would  kill  the  prisoner,  not  claimed  to  haye  been  commnnicated 
to  the  latter  until  after  the  homicide,  was  properly  ezdnded. 
People  y.  Lamb,  7  Eeyes,  860;  PotoeU  y.  State,  19  AhL  677;  State 
T.  Oregor,  21  La.  An.  478;  Wharton's  Am.  Cr.  L.,  §  1027. 

GnoyBB,  J.  Haying  carefully  examined  the  six  pleas  in  abat^ 
ment,  interposed  by  the  plaintifF  in  error  to  the  indictment^  to 
which  the  district  attorney  demurred,  upon  which  judgment  was 
giyen  sustaining  the  demurrers,  and  arriyed  at  the  conclusion  that 
there  was  nothing  contained  in  any  of  these  pleas  entitling  him  to 
judgment  quashing  the  indictment  or  to  any  other  relief,  we  shall 
not  examine  whether  these  proceedings  are  before  this  court 
properly  for  reyiew  upon  the  certiorari  issued  and  the  return  made 
thereto.  The  same  remark  is  applicable  to  the  seyenth  plea,  upon 
which  an  Issue  of  &ct  was  joined'by  the  replication  of  the  district 
attorney,  which  was  tried  before  Mr.  Justice  Cabdozo,  upon  which 
he  directed  a  yerdict  for  the  people.  The  testimony  disclosed 
nothing  tending  to  show  the  inyalidity  of  the  indictment,  and  the 
plaintifF  in  error  was  not  injured  by  the  disposition  of  the  matter 
by  the  judge. 

Whether  the  questions  thus  attempted  to  be  raised  are  reyiewable 
by  this  court,  and,  if  so,  what  practice  should  be  adopted  in  bring* 
ing  them  before  the  courts  are  immaterial  in  the  present  case. 
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The  plain tiS  in  error  clearly  had  no  right  to  interpose  these  pleas 
a  second  time^  or  others  of  a  similar  character,  and  was  properly 
leqnired  by  the  court  to  plead  to  the  indictment,  and,  upon  his 
stuiding  mnte,  the  proper  coarse  was  taken  by  the  court  in  order- 
ing the  plea  of  not  guilty  to  be  entered  for  him,  and  proceeding  to 
the  trial  of  the  issue  thus  joined. 

The  only  questions  necessary  to  examine  are  those  of  law,  arising 
upon  the  exceptions  taken  by  the  counsel  for  the  accused  upon  the 
trial  of  this  issue,  and,  perhaps,  those  upon  the  errors  in  &ct 
assigned  upon  the  writ  of  error  upon  the  judgment  Those  arising 
upon  the  exceptions  taken  upon  the  trial  will  first  be  considered. 

Bxceptions  were  taken  to  the  decisions  of  the  court  upon  the 
challenge  by  the  prisoner  of  several  jurors  for  principal  cause.  It 
was  not  claimed  by  the  counsel  of  ttie  accused  that  any  error  was 
committed,  if  chapter  475,  yolume  1,  page  1133,  of  Laws  of  1873> 
is  constitutionaL  It  will  be  proper  first  to  determine  this  question, 
as  in  case  that  act  be  held  constitutional  and  yalid,  it  wiU  be  unnec- 
essary to  determine  whether  any  error  was  committed  had  the  law 
remained  at  it  was  at  the  time  of  the  passage  of  the  act.  The  posi- 
tion of  the  counsel  for  the  accused  is,  that  the  right  of  trifd  by 
jury  is  secured  to  persons  accused  of  felony  by  the  constitution,  and 
that  this  secures  the  further  right  of  trial  by  an  impartial  jury. 
We  shall  assume  the  correctness  of  the  latter  position.  Any  act  of 
tiie  legislature  providing  for  the  trial  otherwise  than  by  a  common- 
law  jury,  composed  of  twelve  men,  would  be  unconstitutional  and 
void,  and  any  act  requiring  or  authorizing  such  trial  by  a  jury  par- 
tial  and  biased  against  either  party  would  be  a  violation  of  one  of 
the  essential  elements  of  the  jury  referred  to  in  and  secured  by  the 
constitution.  The  counsel  insists  that  the  act  in  question  does 
compel  the  accused  to  be  tried  by  a  jury  partial  and  biased  against 
him.  That  the  common  law  held  that  having  formed  or  expressed 
an  opinion,  conclusively  proved  a  want  of  impartiality,  and  for  this 
reason  excluded  the  juror  upon  a  challenge  for  the  principal  cause, 
without  inquiry  as  to  whether  this  would  influence  his  action  as  a 
juror.  The  authorities  upon  the  question  wore  somewhat  conflict* 
ing,  and  the  object  of  the  statute  was  to  prescribe  a  definite  rule. 
The  act  provides  that  the  previous  formation  or  expression  of  an 
opinion  or  impression  in  referraioe  to  the  circumstances  upon  \i^ch 
any  criminal  action  at  law  is  baaed,  or  in  reference  to  the  guilt  or 
innocence  of  the  prisoner,  or  a  jxresaat  opinion  or  impressicm  ia 
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reference  thereto,  shall  not  be  a  snfScient  gronnd  of  challenge  for 
principal  cause  to  any  person  -who  is  otherwise  legally  qualified  to 
aerre  as  a  juror  upon  the  trial  of  such  action,  provided  the  person 
proposed  as  a  juror  who  may  have  formed  or  expressed,  or  has  such 
an  opinion  or  impression  as  aforesaid,  shall  declare  on  oath  that  he 
Tcril/  believes  that  he  can  render  an  impartial  verdict  according  to 
the  evidence  submitted  to  the  jury  on  such  trial,  and  that  such 
previously  formed  opinion  or  impression  will  not  bias  or  influence 
his  verdict,  and  provided  the  court  shall  be  satisfied  that  the 
person  so  proposed  as  a  juror  does  not  entertain  such  a  present 
opinion  as  would  influence  his  verdict  as  a  juror.  It  will  be 
seen  that  the  intention  of  the  act  was  not  to  place  partial  jurors 
upon  the  panel,  but  that  great  care  was  taken  to  prevent  such 
a  result  The  end  sought  by  the  common  law  was  to  secure 
a  panel  that  would  impartially  hear  the  evidence  and  render 
a  verdict  thereon  uninfluenced  by  any  extraneous  consider- 
ations whatever.  If  the  person  proposed  as  a  juror  can  and 
will  do  this  the  entire  purpose  is  accomplished.  To  secure 
this  the  statute  requires  that  he  shall  make  oath  that  he  can  do  this, 
irrespective  of  any  previous  or  existing  opinion  or  impression.  Kot 
satisfied  that  this  may  be  safely  relied  upon,  on  account  of  the  dif- 
ficulty of  determining  by  a  person  having  an  opinion  or  impression 
how  far  he  may  be  unconsciously  influenced  thereby,  the  statute 
goes  further  and  provides  that  the  court  shall  be  satisfied  that  the 
person  proposed  as  a  juror  does  not  entertain  such  a  present  opinion 
as  would  influence  his  verdict  as  a  juror.  Surely  this  latter  pro- 
vision, if  rightly  and  intelligently  administered  by  a  competent 
court,  will  afford  protection  to  the  accused  from  injury  from  a  par- 
tial jury.  But  the  accused  has  not  only  this  but  the  further  pro- 
tection in  his  right,  after  challenge  for  principal  cause  has  been 
overruled,  again  to  challenge  for  favor,  and  have  this  tried  and 
determined,  uninfluenced  by  the  decision  made  by  the  former  chal- 
lenge. While  the  constitution  secures  the  right  of  trial  by  an 
impartial  jury,  the  mode  of  procuring  and  impaneling  such  a  jury 
u  regulated  by  law,  either  common  or  statutory,  principally  the 
latter,  and  it  is  within  the  power  of  the  legislature  to  make,  from 
time  to  time,  such  changes  in  the  law  as  it  may  deem  expedient, 
taking  care  to  preserve  the  right  of  trial  by  an  impartial  jury.  The 
opinion  of  Ohief  Justice  Nicholson,  in  Bason  v.  The  State  of  Ten^ 
meeseey  is  cited  in  opposition  to  this  view.    This  opini-^n  wab  given 
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upon  the  constitntionality  of  a  statute  of  Tonnessee  apon  the  same 
subject,  but  differing  from  that  in  this  State.  By  the  Tennessee 
statute  it  is  provided  that  the  juror  shall  be  competent,  if  he  state 
on  oath,  that,  upon  the  law  and  testimony  on  trial,  he  belieyes  he 
can  give  the  accused  a  fair  and  impartial  yerdict.  The  statement 
is  made  conclusive  of  the  question. 

The  counsel  for  the  accused  further  insist  [ihat.the  offense  charged 
having  been  perpetrated,  if  at  all,  prior  to  the  passage  of  the  act, 
it  is  not  to  be  applied  in  the  trial  of  this  case,  if  held  constitutional, 
but  only  to  cases  arising  thereafter.  This  position  cannot  be  sus- 
tained. While  no  ex  post  facto  law  is  valid,  this  has  no  application 
to  the  rules  of  evidence  or  the  details  of  the  trial  These  may  be 
changed  as  to  prior  equally  with  subsequent  offenses. 

The  counsel  for  the  accused  offered  to  prove  that  the  deceased,  a 
short  time  before  the  occurrence,  had  made  violent  threats  against 
him,  such  as  that  he  ''would  beggar  him  first  and  then  kill  him  f 
''  I  go  prepared  for  him  all  the  time ;  so  sure  as  my  name  is  Jim 
Fisk  I  will  kill  him;"  ''  I  would  kill  him  as  soon  as  I  would  a  fero- 
cious dog."  This  was  objected  to  by  the  prosecution  and  rejected 
by  the  court,  to  which  the  counsel  for  the  accused  excepted.  In 
determining  the  competency  of  this  testimony,  it  must  be  borne  in 
mind  that  evidence  had  been  given  making  it  a  question  for  the 
jury  whether  the  case  was  one  of  excusable  homicide  upon  the 
ground  that  the  act  was  perpetrated  by  the  accused  in  defending 
himself  against  an  attempt  by  the  deceased  to  murder  or  inflict 
some  great  bodily  injury  upon  him,  and  the  further  question 
whether  it  was  not  perpetoited  in  resisting  an  attack  made  upon 
him  by  the  deceased  from  which  he  had  reasonable  ground  to  appre- 
hend a  design  to  murder  or  inflict  upon  him  some  great  bodily 
injury.  Evidence  of  threats  made  by  the  deceased,  which  had  been 
communicated  by  the  accused,  was  received  by  the  court.  Proof  of 
the  latter  facts  was  competent,  as  tending  to  create  a  belief  in 
the  mind  of  the  accused  that  his  life  was  in  danger,  or  that  he  had 
reason  to  apprehend  some  great  bodily  harm  from  the  acts  and 
motions  of  the  deceased,  when,  in  the  absence  of  such  threats,  such 
acts  and  motions  would  cause  no  such  beliel  But  why  admissible 
upon  this  ground  ?  For  the  reason  that  threats  made  would  show 
an  attempt  to  execute  them  probable  when  an  opportunity  occurred, 
and  the  more  ready  belief  of  the  accused  would  be  justified  to  the 
precise  extent  of  this  probability.     But  an  attempt  to  execute 
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threats  is  equally  probable^  when  not  communicated  to  the 
party  threatened  as  when  thoy  are  so ;  and  when^  as  a  this 
case,  the  question  is  whether  the  attempt  was  in  fact  made,  we 
can  see  no  reason  for  excluding  them  in  the  former  that  would 
not  be  equally  cogent  for  the  exclusion  of  the  latter,  the  latter 
being  admissible  only  for  the  reason  that  the  person  threatened 
would  the  more  readily  belieye  himself  endangered  by  the  proba- 
bility of  an  attempt  to  execute  such  threats.  Threats  to  commit 
the  crime  for  which  a  person  is  upon  trial  are  constantly  received 
as  eyidence  against  him,  as  circumstances  proper  to  be  considered 
in  determining  the  question  whether  he  has,  in  fact,  committed 
the  crime,  for  the  reason  that  the  threats  indicate  an  intention  to 
do  it,  and  the  existence  of  this  intention  creates  a  probability  that 
he  has  in  fact  committed  it  Had  the  deceased,  just  preyious  to 
his  going  into  the  hotel  where  the  transaction  occurred,  declared 
that  he  was  going  there  to  kill  the  accused,  and  that  he  was  pre- 
pared to  execute  this  purpose,  we  think  the  evidence  would  have 
been  competent  upon  the  question  whether  he  had  in  fact  made  the 
attempt  when  that  question  was  litigated.  And  yet  there  is  in 
principle  no  difference  between  this  and  the  testimony  offered  and 
rejected.  The  difference  is  only  in  degree.  We  are  not  aware  of 
any  decision  of  the  precise  question  by  the  courts  of  this  State,  but 
there  have  been  several  in  accordance  with  the  above  views  in  other 
States.  Keener  v.  The  State,  18  Ga.  194 ;  Pritcheit  v.  State,  22 
Ala.  39;  Campbell  v.  People,  16  111.  17;  Cornelius  v.  Common- 
wealth,  16  B.  Mon.  539.  In  Jmett  v.  Banning,  21  N.  Y.  27,  it 
was  held  that  in  an  action  for  an  assault  and  battery,  alleged  to 
have  been  committed  by  the  defendant  upon  the  plaintiff  when  no 
witnesses  were  pi'osent,  proof  of  previous  ill-will  by  the  defendant 
against  the  plaintiff  was  competent  as  a  circumstance  tending  to 
show  the  commission  of  the  acts  charged  by  the  plaintiff.  This 
accords  with  the  view  above  taken.  I  think  the  testimony  offered 
was  competent  and  the  exception  to  its  exclusion  well  taken.  The 
error  was  one  prejudicial  to  the  accused,  by  depriving  him  of  the 
right  to  have  competent  testimony  in  his  favor  considered  by  the 
jury,  and  cannot  be  overlooked  by  the  court. 

Jennie  Turner  was  introduced  as  a  witness  by,  and  gave  material 
testimony  for,  the  accused.  With  a  view  to  impair  the  credibility 
of  her  testimony,  she  was  asked  by  the  prosecution,  upon  cross- 
examination,  whether  she  had  not  left  Mrs.  Morse,  by  whom  she 
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had  been  employed,  without  her  knowledge  or  oonsent,  and 
whether  she  did  not  take  things  not  belonging  to  her  when  she  left 
The  prosecution  was  permitted  to  prove  by  Mrs.  Morse  that  her 
testimony  in  answer  to  these  questions  was  untrue,  to  which  the 
counsel  of  the  accused  excepted.  This  was  error.  Upon  cross- 
examination  the  prosecution  had  the  right,  for  the  purpose  of 
impairing  the  credit  of  the  witness,  to  ask  questions  as  to  those 
collateral  matters,  but  haying  asked  and  obtained  answers,  must 
abide  by  the  answers  giyen  ;  other  witnesses  could  not  be  called  to 
prove  such  answers  untrue.  Lawrence  v.  Barker,  5  Wend.  801 ; 
Howard  v.  City  Fire  Ins.  Co.,  4  Den.  603.  It  cannot  be  said  that 
the  accused  sustained  no  injury  from  this.  The  direct  tendency 
of  the  incompetent  testimony  was  to  impair  the  credit  given  to  the 
testimony  of  his  witness. 

We  think  the  minutes  of  the  grand  jury,  showing  that  an  indict- 
ment had  been  ordered  by  that  body  against  the  accused  upon  the 
complaint  of  Fisk  for  blackmailing,  were  improperly  received. 
There  was  no  proof  tending  to  show  that  the  prisoner  had  any 
knowledge  of  any  such  action  by  the  grand  jury.  The  evidence 
had,  therefore,  no  tendency  to  show  a  motive  of  the  prisoner  for 
the  killing  of  the  deceased.  The  prisoner  had  testified  that  he 
knew  Fisk  had  been  trying  to  get  him  indicted  for,  as  he  under- 
stood, a  conspiracy  with  another  to  blackmail  him,  but  that,  as  he 
understood,  ho  had  failed  to  procure  one.  The  prosecution  could 
not  give  evidence  tending  to  show  that  the  prisoner  had  been 
guilty  of  any  other  crime  than  the  one  for  which  he  was  upon 
trial.  The  only  effect  of  the  minutes  that  I  can  see  was  to  satisfy 
the  jury  that  there  was  evidence  of  his  having  committed  some 
other  crime  of  such  cogency  as  to  induce  the  grand  jury  to  indict 
him  therefor.  The  prosecution  had  no  right  to  give  such  evidence. 
Had  the  prisoner  known  of  the  action  of  the  grand  jury,  it  would 
have  been  competent  to  show  a  motive  for  killing  the  deceased,  and, 
being  proper  for  any  purpose,  there  would  have  been  no  error  in 
receiving  it. 

Numerous  other  exceptions  were  taken  by  the  counsel  for  the 
prisoner  upon  the  trial  to  the  rulings  of  the  court  upon  the  admis- 
sibility of  evidence.  We  have  examined  these,  and  arrive  at 
the  conclusion  that  none  of  them  require  discussion. 

Near  the  conclusion  the  judge  charged  the  jury  as  follows:  "  The 
tact  of  the  killing  in  this  ease  being  substantially  conceded,  it 
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becomes  the  duty  of  the  priaoner  here  to  satiBfy  yon  thai  it  was  Rot 
murder,  which  the  law  wonld  imply  from  the  fact  of  killing  under 
the  circumstances,  in  the  absence  of  ezphmation  that  it  was  man- 
slaugliter  in  the  third  degree  or  justifiable  homicide  ;  because,  as 
I  hare  said,  the  fact  of  killing  being  conceded,  and  the  law  imply- 
ing motive  from  the  circumstances  of  the  case,  the  prosecutor's  case 
is  fully  and  entirely  made  out,  and  therefore  you  can  have  no  reason- 
able doubt  as  to  that,  unless  the  prisoner  shall  give  eyidenoe  suflBcittit 
to  satisfy  you  that  it  was  justifiable  under  the  circumstances  of  the 
case.''  To  this  portion  of  the  charge  the  counsel  for  the  prisoner 
excepted.  We  hare  examined  this  portion  of  the  charge  to  deter- 
mine whether  the  idea  intended  to  be  conveyed  to  the  jury,  and 
which  they  would  derive  therefrom,  was  that  the  law  implied  that 
the  act  of  killing  was  murder  when  perpetrated  under  the  circum- 
stances of  the  present  case,  or  whether  such  was  the  legal  implica- 
tion from  the  proof  of  killing,  in  the  absence  of  proof  of  the  cir- 
cumstances of  its  perpetration,  by  which  the  case  of  the  prosecu- 
tion was  fully  and  entirely  made  out,  unless  the  prisoner  had  satis- 
fied them  that  it  was  not  murder  which  the  law  would  imply  from 
the  fact  of  killing.  We  think  a  careful  ezaminatkHi  of  the  entire 
portion  of  the  charge  excepted  to  will  show  that  the  latter  was  the 
idea  intended  to  be  conveyed,  and  that  the  jury  must  ha^  so 
understood  it.  From  the  opinions  delivered  it  was  so  understood  by 
the  justices  of  the  Supreme  Court  at  general  term.  This  view  is 
confirmed  by  the  fact  that  the  circumstances  attending  the  killing 
in  the  present  case  were  controverted  questions,  to  be  determined 
by  the  jury  from  evidence  more  or  less  conflicting ;  as  claimed  by 
the  prosecution,  such  as  would  fully  authorize  a  finding  by  the  jury 
of  all  the  facts  constituting  the  crime  of  murder  in  the  fint  degree; 
as  claimed  by  the  prisoner,  such  as  would  authorize  the  jury  to  find 
the  homicide  excusable.  It  can  hardly  be  supposed  that,  under 
such  proof  as  to  what  the  circumstances  really  were,  the  judge 
intended  to  charge  the  jury  that  the  law  implied  the  crime  of  mur- 
der from  proof  of  killing  under  the  circumstances  of  the  case,  and 
upon  such  proof  such  an  instruction  would  have  been  erroneous. 
The  instruction  in  effect  was,  and  the  jury  must  so  have  under- 
stood it,  that  the  law  implied  motive,  and  consequently  the  crime 
of  murder  in  the  first  degree,  from  the  proof  of  killing  the  deceased 
by  the  prisoner,  and  that  upon  this  proof  they  should  find  him 
(Tuilty  of  that  crime,  unless  he  had  given  evidenee^  satisfying  than 
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that  it  was  manslaughter  or  excusable  homicide.  This  is  fiirthei 
confirmed  by  what  immediately  follows  the  portion  of  the  charge 
excepted  to.  The  judge  proceeds  to  instruct  the  juxy  as  follows  : 
'^  Ordinarily,  naturally  and  properly,  in  cases  of  this  kind,  juries 
ore  disposed  to  and  should  give  the  prisoner  the  benefit  of  any  rea- 
sonable doubt  that  may  exist  in  the  case,  and  I  do  not  know  that 
eyen  this  is  an  exception  to  that  rule.  If  the  evidence  shall  be 
doubtful  upon  that  subject,  if  you  shall  entertain  reasonable  doubts, 
if  the  evidence  is  evenly  balanced,  so  you  do  not  know  where 
the  truth  lies,  the  prisoner  would  be  entitied  to  the  benefit  of  that 
doubf  But  for  the  idea  conveyed  by  the  part  of  the  charge 
excepted  to,  that  the  law  implied  the  crime  of  murder  in  the  first 
degree  from  the  proof  of  killing  only,  unless  the  prisoner  satisfied 
them  it  was  not  murder,  the  benefit  of  the  doubt  to  be  given  to  the 
prisoner  would  not  have  been  restricted  to  their  finding  the 
evidence  evenly  balanced,  so  that  they  did  not  know  where 
the  truth  lay ;  on  the  contrary,  the  instruction  would  have 
been  not  to  convict  of  that  crime  unless  convinced  by  all 
the  evidence  in  the  case  that  he  was  guilty,  and  that  if  a 
careful  examination  of  all  the  evidence  left  in  their  minds  rea- 
sonable doubts  of  his  guilt,  they  should  give  the  prisoner  the 
benefit  by  an  acquittal  This  instruction  was  warranted  by  the 
common  law  of  England.  1  Hale's  P.  G.  445;  1  East's  P.  0.  34;  3  M. 
&  S.  15;  Regina  v.  Chapman^  2  Eng.  R.  160;  12  Cox's  Crim.  Oases, 
4;  Commonwealth  v.  Yorhy  9  Mete.  93.  As  thus  construed,  the 
portion  of  the  charge  excepted  to  is  obviously  in  contravention  of 
principle  and  the  analogies  of  the  law.  It  is  a  maxim  in  the  law 
that  innocence  is  presumed  until  the  contrary  is  proved.  How  is 
guilt  established  by  proof  only  of  one  of  the  ingredients  essential 
to  constitute  crime?  To  constitute  crime  there  must  not  only  be 
the  act,  but  also  the  criminal  intention,  and  these  must  concur,  the 
latter  being  equally  essential  with  the  former.  ActuB  non  reutn 
facit,  sed  mens,  is  a  maxim  of  the  common  law.  The  intention 
may  be  inferred  from  the  act,  but  this,  in  principle,  is  an  inference 
of  fact  to  be  drawn  by  the  jury,  and  not  an  implication  of  law  to 
be  applied  by  the  court  But  the  question  in  this  case  is  not  what 
was  the  rule  of  the  common  law  as  to  the  implication  of  malice 
from  the  act,  whether  such  rule  is  deduced  from  authority  or  prin- 
ciple and  legal  analogies.  The  question  arises  upon  the  statute  of 
the  State  by  which  homicide  is  made  justifiable  or  excusable,  mur« 
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dor  in  the  first  or  second  degree^  or  manslangliter  in  one  of  four 
degrees,  determinable  by  the  intention  and  oircomstanoes  of  iti 
perpetration.  Under  the  statute,  it  is  obvions  that  mere  proof  that 
one  has  been  deprived  of  life  by  the  act  of  another  utterly  fails  to 
show  the  class  of  the  homicide  under  the  statute. 

Section  3  of  title  2  of  the  statute  declares  in  what  oases  the  horn* 
icide,  when  perpetrated  by  an  individual,  shall  be  justifiable.  Sec- 
tion 2  of  title  1,  as  amended  by  the  act  of  1862,  provides  that  such 
killing,  unless  it  be  manslaughter,  excusable  or  justifiable  homi- 
cide, shall  be  murder  in  the  first  degree  in  the  following  cases: 
First.  When  perpetrated  from  a  premeditated  design  to  effect  the 
death  of  the  person  killed  or  of  any  human  being.  It  was  under 
this  provision  that  the  prosecution  sought  to  convict  the  prisoner. 
To  justify  such  conviction  it  was  necessary  for  the  prosecution  to 
prove  all  the  facts  bringing  the  case  of  the  prisoner  within  it 
Mere  proof  of  the  killing  did  not,  as  a  legal  implication,  show  this. 
It  might  still  be  murder  in  the  second  degree,  manslaughter  in 
some  degree,  or  justifiable  or  excusable  homicide,  consistent  with 
such  proot      • 

It  was  error  to  instruct  the  jury  that  the  law  implied  all  these 
facts  from  the  proof  of  the  killing.  The  correctness  of  this  has 
rarely  been  questioned  since  the  enactment  of  the  statute.  Hence 
there  has  been  but  little  said  by  the  courts  upon  the  question,  but 
what  has  been  said  sustains  it.  People  v.  dark,  7  N.  Y.  898;  FitZ" 
gerrold  v.  People,  37  id.  418;  People  v.  WhiU,  24  Wend.  620;  JT* 
eon  V.  People,  4  Parker,  619.  The  general  term  was  correct  in  the 
conclusion  that  this  part  of  the  charge  was  erroneous,  and  in  the 
further  conclusion  that  to  obviate  the  error  it  was  for  the  people 
to  show  that  the  prisoner  was  not  prejudiced  by  such  error.  Cfre&ne 
V.  White,  37  N.  T.  406;  Clarke  v.  Butcher,  9  Cow.  674;  People  v. 
Wiley,  3  Hill,  194.  We  have  examined  the  entire  charge  to  deter- 
mine whether  it  does  so  show.  We  find  that  the  judge  correctly 
charged  the  jury  as  to  the  facts  necessary  to  constitute  the  crime 
of  murder  in  the  first  degree,  and,  further,  that  he  correctly 
instructed  them  that  the  people  must  prove  all  these  facts  to 
authorize  the  jury  to  render  a  verdict  convicting  him  of  that 
crime.  But  how  does  this  cure  the  error  of  the  instruction  that 
the  law  implied  all  the  necessary  additional  facts  from  the  proof  of 
the  killing?  It  was  in  effect  instructing  the  jury  that  although  the 
people  must  prove  all  these  facts,  yet  they  had  done  so  by  proving 
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the  killing,  and  by  that  the  case  of  the  prosecntion  was  folly  and 
entirely  made  out,  and  that  this  proof  made  it  the  duty  of  the  pris- 
oner to  satisfy  them  that  it  was  not  murder  whioh  the  law  would 
imply  from  that  proof;  thus,  in  effect  instructing  the  jury  that  the 
proof  of  the  killing  cast  the  burden  of  proof  upon  the  prisoner  to 
show  that  it  was  not  murder  but  manslaughter,  or  justifiable  homi- 
cide. No  such  burden  of  proof  was,  by  that,  cast  upon  the  pris- 
oner. Lavfib  y.  Camden,  etc.,  R*  R.  Co.,  46  N.  Y.  271;  7  Am.  Bep. 
827.  The  further  instruction  to  the  jury,  to  the  effect  that  the 
law  required  no  particular  length  of  time  between  forming  the 
design  to  kill  and  the  act  by  which  the  death  was  effected,  had  no 
relation  to  or  bearing  upon  the  point  in  question ;  the  jury  may,  aa 
matter  of  fact,  find  the  design  to  kill  from  the  act  by  which  death 
was  effected ;  and  all  facts,  except  that  of  the  killing  itself 
required  to  constitute  murder  in  the  first  degree,  by  proof  of  cir- 
cumstances which  convince  them  of  the  truth  of  such  facts.  They 
ore  to  pass  upon  the  whole  case,  inferring  facts  from  the  proof  of 
other  facts  which  convince  their  judgment  of  the  truth  of  the  facts 
inferred,  bearing  in  mind  that  the  burden  of  proof  is  upon  the 
prosecution  as  to  all  the  facts  necessary  to  constitute  guilt  during 
the  entire  trial,  and  that  their  verdict  should  be  the  conscientioup 
expression  of  their  convictions  derived  from  all  the  evidence. 

It  is  unnecessary  to  pass  upon  any  of  the  questions  arising  upoi 
the  offer  of  the  plaintiff  in  error  to  assign  error  in  faot  upon  the 
judgment.  As  to  these  we  will  simply  remark  that  we  think  they 
were  properly  disposed  of  upon  the  motion  for  a  new  trial 

But  for  errors  in  rejecting  competent  evidence  offered  by  the 
prisoner  and  in  receiving  incompetent  evidence  against  him,  and  in 
the  part  of  the  charge  excepted  to,  the  judgment  must  be  reversed 
and  a  new  trial  ordered. 

Bapallo,  J.  I  am  satisfied  that  the  conviction  in  this  case  can* 
not  be  sustained  without  the  violation  of  settled  principles  of  law» 
imd  it  necessarily  follows  that  I  must  vote  for  a  reversal.  While 
concurring  in  the  reasons  assigned  by  my  learned  associate  for  com- 
ing to  the  same  conclusion,  I  will  briefly  state  the  considerations 
which  to  me  seem  controlling,  independently  of  the  numerous  other 
points  which  have  been  discussed. 

It  ia  a  cardinal  rule  in  criminal  prosecutions  that  the  burden  ol 
proof  rests  upon  the  prosecutor;   and  that  if  upon  the  whole 
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eyidence,  inclading  that  of  the  defense  as  well  as  the  prosecation, 
the  jury  entertain  a  reasonable  doabt  of  the  guilt  of  the  accused,  he 
is  entitled  to  the  benefit  of  that  doubt.  The  jury  must  be  satisfied 
on  the  whole  evidence  of  the  guilt  of  the  accused ;  and  it  is  clear 
en'or  to  charge  them,  when  the  prosecution  has  made  out  a  prima 
fads  case  and  evidence  has  been  introduced  tending  to  show  a 
defense,  that  they  must  convict,  unless  they  are  satisfied  of  the 
truth  of  the  defense.  Such  a  charge  throws  the  burden  of  proof 
upon  the  prisoner  and  subjects  him  to  conviction,  though  the 
evidence  on  his  part  may  have  created  a  reasonable  doubt  in  the 
minds  of  the  jury  as  to  his  guilt  Instead  of  leaving  it  to  them  to 
determine  upon  the  whole  evidence  whether  his  guilt  is  established 
beyond  a  reasonable  doubt,  it  constrains  them  to  convict,  unless 
they  are  fully  satisfied  that  he  has  proved  his  innocence. 

The  charge  in  this  case  was  in  my  judgment  calculated  to  convey 
to  the  jury  that  erroneous  rule  for  their  guidance.  They  were  vir- 
tually instructed  that,  the  killing  being  conceded,  they  should 
convict  of  the  crime  of  murder,  unless  the  proofs  adduced  by  the 
prisoner  satisfied  them  that  the  circumstances  under  which  the 
killing  took  place  were  such  as  to  justify  his  act,  or  reduce  the 
grade  of  his  offense.  Though  upon  the  whole  evidence  they  might 
be  in  doubt  as  to  what  the  circumstances  really  were,  the  killing 
being  conceded,  this  charge  indicated  that  it  was  their  duty  to 
convict. 

The  language  of  the  charge  to  which  exception  was  taken  is  as  fol- 
lows: "  The  fact  of  killing  in  this  case  being  substantially  conceded, 
it  becomes  the  duty  of  the  prisoner  here  to  satisfy  you  that  it  was 
not  murder,  which  the  law  would  imply  from  the  fact  of  the  killing 
under  the  circumstances,  in  the  absence  of  explanation  that  it  was 
manslaughter  in  the  third  degree  or  justifiable  homicide ;  because, 
as  I  have  said,  the  fact  of  killing  being  conceded,  and  the  law 
implying  malice  from  the  circumstances  of  the  case,  the  prosecu- 
tion's case  is  fully  and  entirely  made  out;  and  therefore  you  can  have 
no  reasonable  doubt  as  to  that,  unless  the  prisoner  shall  give  evidence 
iuffieient  to  satisfy  you  that  it  was  justifiable  under  the  circum- 
stances of  the  case.'' 

Argument  seems  imnecessary  to  demonstrate  the  error  of  this 
charge.  It  was  a  necessary  part  of  the  case  of  the  prosecution  to 
establish  that  the  homicide  was  perpetrated  with  a  premeditated 
design  to  effecfc  the  death  of  the  person  killed;  yet  the  court,  assum 
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ing  to  determine  what  the  circumstanoefl  of  the  killing  were, 
solemnly  instructed  the  jury  that  the  fact  of  killing  being  conceded^ 
the  law  implied  malice  firom  the  circumstances  of  the  case,  and  that 
the  case  on  the  part  of  the  prosecution  was  fully  made  out,  and 
that  ike  jury  could  have  no  reasonable  doubt  as  to  that  unless  the  evi- 
dence on  the  part  of  the  prisoner  satisfied  them  that  the  killing  was 
justifiable.  The  Supreme  Court,  in  sustaining  the  judgment  of  the 
court  of  oyer  and  terminer,  do  not  attempt  to  defend  the  legality 
of  this  charge.  On  the  contrary,  the  very  able  opinion  of  Fanghbb, 
J.,  conclusiyely  demonstrates  upon  authority  that  it  is  at  Tarianoe 
with  numerous  adjudications  and  the  settled  law  upon  the  subject 
But  it  is  claimed  that  the  error  may  be  overlooked  on  the  ground 
that  the  prisoner  was  not  prejudiced  thereby,  and  cases  are  cited 
which  decide  that  where  it  appears  to  the  appellate  court  that 
error  has  been  committed,  yet  that  the  error  could  not  possibly 
have  prejudiced  the  party  complaining,  it  will  not  be  made  a  ground 
of  reversal  either  in  civil  or  criminal  cases. 

In  all  these  cases  it  will  be  found  that  the  court  has  been  exceed- 
ingly careful  so  to  limit  this  rule  as  to  render  it  applicable  only 
where  by  no  possibility  could  the  error  have  produced  injury,  and 
even  this  was  an  innovation  upon  ancient  rules,  under  which  it  was 
a  matter  of  course  to  reverse  when  error  appeared,  without  inquir- 
ing into  its  materiality. 

That  so  vital  an  error  as  one  which  should  or  might  mislead  the 
jury  on  the  question  as  to  the  party  on  whom  the  burden  of  proof 
rested,  could  come  within  the  category  of  those  which  could  not 
possibly  prejudice  the  determination  of  the  case,  is  utterly  inadmis- 
sible. Nothing  short  of  an  unequivocal  retraction  of  that  portion 
of  the  charge  could  have  removed  from  the  minds  of  the  jury  the 
impression  which  it  was  calculated  to  produce.  It  was  the  con- 
cluding portion  of  the  charge,  and  afforded  the  jury  a  simple  rule 
for  their  guidance  in  their  consultation.  The  fact  of  killing  was, 
as  they  were  told,  conceded.  They  were  further  told  that  it  was 
the  duty  of  the  prisoner  to  satisfy  them  that  this  kilUng  was  not 
murder.  That  the  law  implying  malice  from  the  circumstances  of 
the  case,  the  prosecution's  case  was  fully  and  entirely  made  out, 
and  therefore  they  could  have  no  reasonable  doubt  as  to  that,  unless 
the  evidence  on  the  part  of  the  prisoner  satisfied  them  that  it  was 
Justifiable  under  the  circumstances.  Their  inquiry  was  thus  reduced 
to  whether  they  were  satisfied  of  the  truth  of  the  allegations  on  the 
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part  of  the  defense.  If  they  were  in  doabt  whether  these  were  tme 
or  not,  they  were  bonnd  to  convict. 

It  seems  to  have  struck  the  mind  of  the  learned  judge  at  the 
time,  that  the  rule  thus  laid  down  by  him  encroached  somewhat 
upon  the  principle  that  the  prisoner  was  entitled  to  the  benefit  of  a 
reasonable  doubt,  and  he  immediately  followed  by  stating  that, 
ordinarily,  juries  should  give  the  prisoner  the  benefit  of  any  doubt 
that  may  exist  in  the  case,  and  that  he  did  not  know  that  even  this 
was  an  exception  to  that  rule,  and  he  proceeded  to  instruct  them 
generally  upon  the  subject  of  reasonable  doubts. 

It  is  impossible  that  we  should  know  whether  these  instructions 
effectually  eradicated  from  the  minds  of  the  jury  the  erroneous 
impression  calculated  to  be  produced  by  the  preyious  portion  of  the 
charge,  and  we  cannot,  therefore,  pronounce,  as  a  conclusion  of  law, 
that  it  had  no  influence  upon  the  verdict 

Whether  under  a  proper  charge  the  jury  would  have  come  to  the 
same  result  it  is  not  within  our  province  to  decide.  The  determina- 
tion of  the  facts  rests  wholly  with  the  jury.  It  is  for  the  court  to 
instruct  them  as  to  the  law,  and  these  instructions  they  are  bound 
to  follow.  If  materially  erroneous,  it  is  the  imperative  duty  of  the 
appellate  tribunal  to  grant  a  new  trial 

All  concur. 

Ohubch,  Oh.  J.,  and  Allek,  J.,  expressing  no  opinion  as  to  the 
ooDrtitutionality  of  the  act,  chapter  475,  Laws  of  187S. 

Judgment  reversed  and  new  trial  ordered. 


Bakbb  y.  Dra^b,  appellant. 

(6BN.Y.  SIL) 
MBOiure  tf  damagMfor  eanvereion  qf  tteck 

Pefeiidantfl  as  broken  bonght  stock  for  plaintiir,  which  th^  were  to  hold  sab^ 
Jeet  to  plaintiff's  order.  Plaintiff  deposited  a  **  margin"  with  defendants  bnl 
otherwise  paid  nothing  for  the  stock.  In  an  action  for  an  nnanthoriied  sale 
the  Jndge  charged  the  Jnrj  that  plaintiff  was  entitled  to  recover  the  diflbr« 
•nee  between  the  amoont  for  which  the  stock  was  sold  and  the  highest  mar- 
ket value  which  it  reached  at  anj  time  after  the  sale  and  down  to  the  daj  of 
triaL    MM,  error.    It  seems  that  the  advance  in  the  market  price  of  the 
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stock  from  the  time  of  the  sale  up  to  ft  remflonable  time  to  repUee  it,  aftsr 
plaintiff  received  notice  of  the  sale,  is  the  tme  meaaoie  of  damagee.  (Over* 
ruling  MarJcham  y.  Jaudon,  41  N.  Y.  285.)* 

AcnoK  to  recover  damages  for  the  alleged  onanthorized  Bale  by 
defendants  of  500  shares  of  stock  of  the  Chicago  &  Alton  Bailroad 
Company.  The  plaintiff  obtained  a  yerdict.  Judgment  thereon 
vras  affirmed  at  general  term  and  the  defendants  appealed  to  this 
court.    The  opinion  states  the  case. 

James  C.  Carter,  for  appellants,  cited  Scott  y.  Rogers,  81  N.  T. 
676,  679;  Suydamy.  Jenkins,  3  Sand.  (S.  C.)  614;  Brass  v.  Worth, 
40  Barb.  648;  Sedgw.  on  Dam.,  4th  ed.,  554,  note. 

James  Emott,  for  respondent,  cited  MarJcham  y.  Jaudon,  41  N. 
Y.  235;  Fisher  y.  Prince,  3  Burr.  1363;  Whitten  y.  Fuller,  2  Wm. 
Blk.  902;  Shepherd  y.  Johnson,  2  East,  211;  SJuito  y.  Holland,  15 
M.  &  W.  136;  McArthur  y.  Ld.  Seaforth,  2  Taunt  267;  Greening 
V,  Wilkinson,  1  C.  &  P.  625;  Forrest  y.  Elwes,  4  Ves.  493;  Owen  v. 
Routh,  14  C.  B.  327 ;  Bk.  Montgomery  y.  Reese,  26  Penn.  St  143 ; 
Weymouth  y.  Chic,  and  JV.  W.  R.,  17  Wis.  550;  Cannon  v.  Fohom, 
2  Iowa,  101;  Douglass  v.  Kraft,  9  Cal.  562;  Kid  y.  Mitchell,  1  N. 
&  McO.  334;  Ewing  v.  Blount,  20  Ala.  694;  Cortelyou  y.  Lansing, 
2  Oai.  Cas.  200;  Hart  y.  Ten  Eyck,  2  Johns.  Ch.  62;  Wea  v.  Beach, 
8  Cow.  82;  Clark  y.  Finney,  7  id.  681;  Kortright  y.  Com.  Bk.  Buf- 
falo, 20  Wend.  91;  S.  0.  in  error,  22  id.  348;  Wilson  y.  Little,  % 
Oomst.  443;  Dana  y.  Fiedler,  2  Kern.  40;  Romaine  y.  Van  AUen, 
26  N.  Y.  309;  Scott  y.  Rogers,  31  id.  676;  Burt  v.  Butcher,  84  id. 
493. 

Bapallo,  J.  The  most  important  question  in  this  case  is  that 
which  relates  to  the  rule  of  damages.  The  judge  at  the  trial,  fol- 
lowing the  case  of  Markham  y.  Jaudon,  41  N.  Y.  235,  instructed 
the  jury  that  the  plaintiff,  if  entitled  to  rccoyer,  was  entitled  to  the 
difference  between  the  amount  for  which  the  stock  was  sold  by  the 
defendants  and  the  highest  market  yalue  which  it  reached  at 
any  time  after  such  sale  down  to  the  day  of  trial 

This  rule  of  damages  has  been  recognized  and  adopted  in  seyeial 
tate  adjudications  in  this  State  in  actions  for  the  oonrerBion  of 

•  See  Sturoa  ▼.  Kettft,  11  Am.  Bep.  28. 
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property  of  flnctoating  yalae ;  bat  its  soundness,  as  a  general  role, 
applicable  to  all  cases  of  conyersion  of  such  property,  has  been 
seriously  questioned,  and  is  denied  in  various  adjudications  in  this 
and  other  States. 

This  court  has,  in  several  instances,  intimated  a  willingness  to 
re-examine  the  subject,  and  in  Mathews  v.  Coe,  49  N.  Y.  57,  per 
Church,  Ch.  J.,  stated  very  distinctly  that  an  unqualified  rule, 
giving  a  plaintiff  in  all  cases  of  conversion  the  benefit  of  the 
highest  price  to  the  time  of  trial,  could  not  be  upheld  upon  any 
sound  principle  of  reason  or  justice,  and  that  we  did  not  regard 
the  rule  referred  to  so  firmly  settled  by  authority  as  to  be  beyond 
the  reach  of  review,  whenever  an  occasion  should  render  it  necessary. 

Whether  the  present  action  is  one  for  the  conversion  of  property 
of  the  plaintiff,  or  for  the  breach  of  a  special  contract,  presents  a 
serious  question,  but  that  inquiry  is  perhaps  unimportant  on  the 
question  of  damages  and  will  be  deferred  for  the  present,  and  the 
case  treated  as  if  it  were  one  of  conversion. 

Begarding  it  in  that  light,  the  question  is  whether  or  not,  under 
the  circumstances  of  the  case,  the  rule  adopted  by  the  court  below 
affords  the  plaintiff  more  than  a  just  indemnity  for  the  loss  he 
sustained  by  the  sale  of  the  stock.  It  is  not  pretended  that  the 
defendants  realized  any  profit  by  the  transaction,  and  therefore  the 
inquiry  is  confined  to  the  loss  sustained  by  the  plaintiff. 

It  does  not  appear  that  there  was  any  express  contract  made 
between  the  parties,  defining  the  terms  upon  which  the  defendants 
were  to  purchase  or  carry  stocks  for  the  plaintifiL  All  that  appears 
upon  that  subject  in  the  evidence  is,  that  the  plaintiff,  through  his 
friend  Bogers,  deposited  various  sums  of  money  with  the  defend- 
ants, and  from  time  to  time  directed  them  to  purchase  for  his 
account  shares  of  stock  to  an  amount  of  cost  from  ten  to  twenty 
times  greater  than  the  sums  deposited ;  which  they  did.  No  agree- 
ment as  to  margin  or  as  to  the  carrying  of  the  stock  by  the  defend- 
ants is  shown  by  the  evidence,  but  the  plaintiff<»alleges  in  hia 
complaint  that  the  agreement  was  that  he  should  deposit  with 
the  defendants  such  collateral  securiiy  or  margin  as  they  should 
from  time  to  time  require ;  and  that  they  would  purchase  the  stock 
and  hold  and  carry  the  same,  subject  to  the  plaintiff's  direction  as 
to  the  sale  and  disposition  thereof,  as  long  as  the  plaintiff  should 
desire,  and  would  not  sell  or  dispose  of  the  same  unless  plaintiff's 
margin  should  be  exhausted  or  insn£9cient,  and  not  then,  unless 
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they  Bhonld  demand  of  the  plaintiff  increased  security,  or  require 
him  to  take  and  pay  for  the  stocks,  and  give  him  due  notice  of  the 
time  and  place  of  sale,  and  dae  opportunity  to  make  good  his 
margin. 

The  answer  denies^  only  the  agreement  to  giye  notice  of  the 
time  and  place  of  sale,  admitting  by  implication  that  in  other 
respects  the  agreement  is  correctly  set  forth. 

This  is  all  that  appears  upon  the  record  in  reference  to  the  con- 
tract under  which  the  stocks  were  purchased. 

The  transactions  under  this  contract  appear  in  detail  by  a  final 
account  rendered  by  the  defendants  to  the  plaintiff,  after  tiie  stock 
had  been  sold.  This  account  was  upon  the  trial  admitted  to  be 
correct,  the  plaintiff  reserving  the  right  only  to  dispute  certain 
charges  of  interest,  which,  however,  if  successfully  assailed,  would 
not  vary  the  result  to  an  extent  sufficient  to  affect  the  reasoning 
based  upon  it. 

From  this  account  it  appears  that  the  plaintiff  had,  during  the 
whole  course  of  his  transaction  with  the  defendants,  advanced  in 
the  aggregate  but  $4,240  toward  the  purchase  of  shares,  which  at 
the  time  of  the  alleged  wrongful  sale,  November  14, 1868,  had  cost 
the  defendants  upward  of  166,300  over  and  above  all  the  sums  so 
advanced  by  the  plaintiff. 

By  the  stock  lists  in  evidence  it  appears  that  these  shares  were 
then  of  the  market  value  of  less  than  167,000,  and  the  surplus  aria* 
ing  from  the  sale,  after  paying  the  amount  due  the  defendants, 
amounted  to  only  1558,  which  sum  represents  the  value  at  that 
timef  of  the  plaintiff's  interest  in  the  property  sold. 

It  so  happened,  however,  that  within  a  few  days  after  the  sale  the 
market  price  of  the  stock  rose,  and  that  at  the  time  of  the  com* 
mencement  of  this  action,  November  24,  1868,  the  shares  would 
have  brought  some  15,500  more  than  the  sum  for  which  they  had 
been  sold.  But  after  the  commencement  of  the  action,  and-before 
the  trial,  the  stock  underwent  alternate  elevation  and  depression, 
and  reached  its  maximum  point  in  August,  1869,  at  which  time 
one  sale,  of  thirty  shares  at  170  per  cent,  was  proved.  It  afterward 
declined,  and  on  the  day  preceding  the  trial,  October  20,  1869,  the 
price  was  143,  having,  for  a  month  previous  to  the  trial,  ranged 
between  137  and  145. 

The  jury,  in  obedience  to  thft  rule  laid  down  by  the  court,  found 
a  verdict  for  the  plaintiff  for  118,000,  being  just  the  differenoa 
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between  134,  which  was  the  ayerago  price  at  which  the  defendanta 
sold,  and  170,  the  highest  price  touched  before  the  trial;  thiri^y-six 
per  cent  on  500  shares.  More  than  two-thirds  of  this  supposed 
damage  arose  after  the  bringing  of  the  suit. 

This  enormoQS  amount  of  profit,  given  under  the  name  of  dam* 
ages,  could  not  have  been  arrived  at  except  upon  the  unreasouabh 
supposition,  unsupported  by  any  evidence,  that  the  plaintiff  would 
not  only  have  supplied  the  necessary  margin  and  caused  the  stock 
to  be  carried  through  all  its  fluctuations  until  it  reached  its  highest 
point,  but  that  he  would  have  been  so  fortunate  as  to  seize  upon 
that  precise  moment  to  sell,  thus  avoiding  the  subsequent  decline, 
and  realizing  the  highest  profit  which  could  possibly  have  been 
derived  from  the  transaction  by  one  endowed  with  the  supernatural 
power  of  prescience. 

In  a  case  where  the  loss  of  probable  profits  is  claimed  as  an  ele- 
ment of  damage,  if  it  be  ever  allowable  to  mulct  a  defendant  for 
such  conjectural  loss,  its  amount  is  a  question  of  fact,  and  a  find- 
ing in  respect  to  it  should  be  based  upon  some  evidence.  In  respect 
to  a  dealing  which,  at  the  time  of  its  termination,  was  as  likely  to 
result  in  further  loss  as  in  profit,  to  lay  down  as  an  inflexible  rule 
of  law  that  as  damages  for  its  wrongful  interruption  the  largest 
amount  of  profits  which  subsequent  developments  disclose  mighty 
under  the  most  favorable  circumstances,  have  been  possibly  obtained 
from  it,  must  be  awarded  to  the  fortunate  individual  who  occupies 
the  position  of  plaintiff,  without  regard  to  the  probabilities  of  his 
realizing  such  profits,  seems  to  me  a  wide  departure  from  the 
elementary  principles  upon  which  damages  have  hitherto  been 
awarded. 

An  amount  sufScient  to  indemnify  the  party  injured  for  the  loss, 
which  is  the  natural,  reasonable  and  proximate  result  of  the  wrong- 
ful act  complained  of,  and  which  a  proper  degree  of  prudence  on 
the  part  of  complainant  would  not  have  averted,  is  the  measure  of 
damages  which  juries  are  usually  instructed  to  award,  except  in 
cases  where  punitive  damages  are  allowable.  Before  referring  to 
the  authorities  which  are  supposed  to  govern  the  question,  I  will 
briefly  suggest  what  would  he  a  proper  indemnity  to  the  injured 
party  in  a  case  like  the  present,  and  how  greatly  the  rule  under  con* 
sidoration  exceeds  that  just  limit 

The  plaintiff  did  not  hold  the  stocks  as  an  investment,  but  ih6 
object  of  the  transaction  was  to  have  the  chance  of  realizing  a  profit 
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by  their  sale.  He  had  not  paid  for  them.  The  defendantii  had 
supplied  all  the  capital  embarked  in  the  specalation,  except  the 
oomparatively  trifling  sum  which  remained  in  their  hands  as  mar- 
gin. Assuming  that  the  sale  was  in  yiolation  of  the  rights  of  the 
plaintiff,  what  was  the  extent  of  the  injury  inflicted  upon  him? 
He  was  deprived  of  the  chance  of  a  subsequent  rise  in  price.  But 
this  was  accompanied  with  the  corresponding  chance  of  a  decline, 
or,  in  case  of  a  rise,  of  his  not  availing  himself  of  it  at  the  proper 
moment;  a  continuance  of  the  speculation  also  required  him  to 
supply  further  margin,  and  involved  a  risk  of  ultimate  loss. 

If,  upon  becoming  informed  of  the  sale,  he  desired  further  to 
prosecute  the  adventure  and  take  the  chances  of  a  future  market, 
he  had  a  right  to  disaffirm  the  sale  and  require  the  defendants  to 
replace  the  stock.  If  they  failed  or  refused  to  do  this,  his  remedy 
was  to  do  it  himself  and  charge  them  with  the  loss  reasonably  sus- 
tained in  doing  so.  The  advance  in  the  market  price  of  the  stock 
from  the  time  of  the  sale  up  to  a  reasonable  time  to  replace  it, 
after  the  plaintiff  received  notice  of  the  sale,  would  afford  a  com« 
plete  indemnity.  Suppose  the  stock,  instead  of  advancing,  had 
declined  after  the  sale,  and  the  plaintiff  had  replaced  it,  or  had  full 
opportunity  to  replace  it,  at  a  lower  price,  could  it  be  said  that  he 
sustained  any  damage  by  the  sale ;  would  there  be  any  justioe  or 
reason  in  permitting  him  to  lie  by  and  charge  his  broker  with  the 
result  of  a  rise  at  some  remote  subsequent  period?  If  the  stocks 
had  been  paid  for  and  owned  by  the  plaintiff,  different  considera- 
tions would  arise,  but  it  must  be  borne  in  mind  that  we  are  treat- 
ing of  a  speculation  carried  on  with  the  capital  of  the  broker,  and 
not  of  the  customer.  If  the  broker  has  violated  his  contract,  or 
disposed  of  the  stock  without  authority,  the  customer  is  entitled 
to  recover  such  damages  as  would  naturally  be  sustained  in  restor- 
ing himself  to  the  position  of  which  he  has  been  deprived.  He 
sertainly  has  no  right  to  be  placed  in  a  better  position  than  he 
would  be  in  if  the  wrong  had  not  been  done. 

But  the  rule  adopted  in  Markham  v.  JaudoUf  passing  far  beyond 
the  scope  of  a  reasonable  indemnity  to  the  customer  whose  stocks 
have  been  improperly  sold,  places  him  in  a  position  incomparably 
superior  to  that  of  which  he  was  deprived.  It  leaves  him,  with  his 
venture  out,  for  an  indefinite  period,  limited  only  by  what  may  be 
deemed  a  reasonable  time  to  bring  a  suit  and  conduct  it  to  its  end. 
The  more  crowded  the  calendar  and  the  more  new  trials  granted  in 


JUNE  TERM,  1873.  513 

Baker  ▼.  DnkA. 

the  aotion^  the  better  for  him.  He  is  freed  from  the  troable  of 
keeping  hia  margins  good  and  relieved  of  all  apprehension  of  being 
sold  out  for  want  of  margin.  If  the  stock  shoold  fall  or  b€4H>me 
worthless  he  can  incur  no  loss,  but  if,  at  any  period  during  the 
months  or  years  occupied  in  the  litigation,  the  market  price  of  the 
stock  happens  to  shoot  up,  though  it  be  but  for  a  moment,  he  can, 
at  the  trial,  take  a  retrospect  and  seize  upon  that  happy  instant  as 
the  opportunity  for  profit  of  which  he  was  deprived  by  his  trans* 
gressing  broker,  and  compel  him  to  replace  with  solid  funds  this 
imaginary  loss. 

No  reasons  are  given,  in  the  prevailing  opinion  m  Marhhcan  v. 
Jaudo7i,  in  support  of  the  rule  of  damages  there  laid  down.  All 
that  is  said  upon  the  subject  is,  that  the  action  is  for  the  conversion 
of  the  stock,  and  that  the  rule  of  damages  was  correctiy  laid  down 
by  the  court  at  the  trial  And  the  cases  of  Bomaine  v.  Van  Allen, 
26  N.  Y.  309;  Scott  v.  Hogers,  31  id.  676,  and  Burt  v.  Dutcher,  84 
id.  493,  are  cited  as  establishing  that  proposition.  It  will  be  well 
to  refer  for  a  moment  to  those  cases,  which  are  the  only  ones 
referred  to  by  the  court  in  MarJcham  v.  Jauckm  on  the  question  of 
damages. 

Bomaine  v.  Van  Allen  was  an  action  for  the  wrongful  conversion, 
by  a  bank,  of  shares  of  stock  actually  owned  by  the  plaintiff  and 
deposited  by  him  with  the  bank  as  security  for  a  loan  of  money  for 
which  the  plaintiff  had  given  his  personal  obligation,  with  authority 
to  sell  the  shares  only  in  case  the  plaintiff  should,  on  demand,  fail 
to  repay  the  loan.  It  did  not  appear  that  the  shares  were  held  for 
speculative  purposes,  but  it  was  justly  inferable,  from  the  ciroum* 
stances,  that  they  were  held  for  investment,  and  would  have  been 
retained  by  the  plaintiff  but  for  the  wrongful  sale.  The  bank  sold 
the'  shares  without  any  notice  or  demand  of  payment  On  being 
informed  of  the  sale,  the  plaintiff  promptly  refused  to  ratify  it,  and 
required  the  bank  to  replace  the  shares.  Pending  negotiations  with 
that  view  the  bank  failed,  and  the  defendant  was  appointed  receiver. 
The  plaintiff  presented  his  claim  to  the  receiver,  demanding  the 
highest  price  which  the  stock  had  reached  up  to  the  time  of  the 
claim,  and  giving  notice  that,  if  compelled  to  resort  to  an  action,  he 
should  claim  the  highest  price  down  to  the  time  of  txiaL  The 
trial  was  had  before  a  referee^  and  consumed  from  October  S5, 1861, 
to  July  26, 1862,  a  period  of  nine  months.    The  stock  reaohid  its 
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highest  point  on  the  80ih  of  June,  1862,  and  the  price  on  that  daj 
was  adopted  in  measuring  the  damages. 

Bemarks  npon  this  case  will  be  deferred  ontQ  the  others  hare 
been  stated* 

The  next  case  cited  is  the  later  one  of  Scott  r.  Sogers,  81  N.  Y. 
676,  in  which  a  different  role  was  sanctioned.  In  that  case  a  sale 
of  wheat  by  an  agent  was  held  to  have  been  in  violation  of  the 
instmctions  of  his  principal,  and  the  agent  was  determined  to  be 
liable  as  for  a  conrendon  of  the  wheat  The  action  was  not  bronght 
until  more  than  four  years  after  the  alleged  conversion,  daring 
which  period  there  had  been  great  fluctuations  in  the  market  price 
of  the  article.  That  case  was  twice  argued,  the  court  on  the  first 
argument  being  equally  divided  The  rule  of  damages  finally 
adopted  was  that  the  plaintiff  should  be  allowed  the  highest  mar- 
ket price  which  the  property  reached  between  the  time  of  the  con- 
version  and  a  reasonable  time  thereafter  to  commence  the  action, 
and  under  the  special  circumstances  of  that  case  a  finding  that  a 
period  of  about  four  months  was  such  reasonable  time  was  sus- 
tained. This  rule  necessarily  limits  the  range  of  prices  to  a  period 
prior  to  the  commencement  of  the  action,  if  brought  within  a 
reasonable  time,  and,  if  unreasonably  delayed,  then  to  the  period 
within  which  it  should  have  been  brought,  and,  in  either  case, 
excludes  prices  prevailing  after  the  commencement  of  the  action. 
But  it  may  be  justly  said  that  the  question  whether  the  prices  pre- 
vailing after  the  commencement  of  the  action  could  be  considered 
was  not  directly  involved  in  the  judgment  in  Scott  v.  Bogers,  as  the 
judgment  of  the  court  below  in  that  case  limited  the  inquiry  to  a 
reasonable  time  within  which  to  commence  the  action,  and  this 
court  merely  affirmed  that  judgment,  which  it  might  have  done 
even  had  it  thought  the  rule  too  favorable  to  the  defendant,  who 
was  the  only  appellant. 

Though  tiio  rule  sanctioned  in  Scott  v.  Sogers  materially  differs 
from  that  adopted  in  Somaine  v.  Van  Atten,  the  case  of  later  date 
cannot  be  regarded  as  overruling  the  earlier. 

Burt  V.  Dutcher,  34  N.  Y.  493,  was  an  action  for  tortioudy 
taking  and  converting  hops  belonging  to  the  plaintiff,  and  tl^ 
measure  of  damages  was  held  to  be  the  highest  market  price  of  the 
hops  between  the  time  of  the  taking  and  that  of  the  trial  The 
amount  dependent  upon  the  rule  of  damages  was  very  insignificant; 
the  question  was  not  discussed,  but  treated  as  definitely  determined 
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by  the  oases  of  Bamaine  t«  Van  AU$n  and  Scott  y.  Rogws.  This 
case  adds  no  force  to  those  decisions,  bat  is  dependent  npon  them. 
Scott  T.  Bogers,  as  has  been  shown,  is  not  an  anthority  in  favor  of 
the  role  under  consideration.  Bomaine  r.  Van  Allen  is  the  only 
one  referred  to  in  Marhham  r.  Jaudon  which  gives  substantial  sup- 
port to  the  conclusion  there  reached.  The  authorities  upon  which 
the  decision  in  Romaine  v.  Van  Allen  was  based  should,  therefore, 
be  examined.  The  first  case  referred  to  is  Gorteiyou  v.  Lansing , 
%  Oaines'  Oases  in  Error,  200.  That  was  an  action  of  assumpsit 
for  the  value  of  a  certificate  of  public  debt,  of  the  nominal  value  of 
13,600,  which  had  been  pledged,  under  a  written  contract  to  restore 
it  on  repayment  of  a  loan  of  1600  and  interest,  and  had  been  unlaw- 
fully  sold  by  the  pledgor  without  demand  or  notice.  The  rule  of 
damages  adopted  was  the  value  of  the  certificate  at  the  time  at 
which  the  plaintiff  demanded  its  restoration. 

It  may  be  as  well  to  remark  here  as  anywhere,  that  the  rule  of 
damages  should  not  depend  upon  the  form  of  the  action.  In  civil 
actions  the  law  awards  to  the  party  injured  a  just  indemnity  for 
the  wrong  which  has  been  done  him,  and  no  more,  whether  the 
action  be  in  contract  or  tort;  except  in  those  special  cases  where 
punitory  damages  are  allowed,  the  inquiry  must  always  be,  what  is 
an  adequate  indemnity  to  the  party  injured,  and  the  answer  to  that 
inquiiy  cannot  be  affected  by  the  form  of  the  action  in  which  he 
seeks  his  remedy.  Chancellor  Eskt,  in  delivering  the  opinion  of 
the  court  of  errors  {Cortelyau  v.  Lansing),  though  the  action 
was  in  assumpsit,  seeks  the  role  of  damages  in  the  principle  appli- 
cable  to  an  action  for  conversion.  He  says:  ''The  value  of 
the  chattel,  at  the  time  of  its  conversion,  is  not  in  all  cases  the  role 
of  damages  in  trover.  If  the  thing  be  of  a  determinate  and  fixed 
value,  it  may  be  the  rule,  but  when  there  is  an  uncertainty  or  fiuo- 
tuation  attending  the  value,  and  the  chattel  afterward  rises  in 
value,  the  plaintiff  can  only  be  indemnified  by  giving  him  the  price 
of  it  at  the  time  he  calls  upon  the  defendant  to  restore  it;  and  one 
of  the  cases  even  carries  the  valne  down  to  the  trial.''  The 
case  which  Chancellor  Krst  here  refers  to  is  that  of  Shepherd 
V.  Johnson,  2  East,  211,  and  it  is  principally  from  a  misapplication, 
if  not  misapprehension,  in  later  opinions,  of  what  was  decided  in 
that  case,  and  in  those  of  McArthwr  v.  Seaforfh,  2  Taunt  257,  and 
Barfison  v.  Harrison,  1  Oarr.  &  P.  412,  which  followed  it,  that  the 


t>16  NEW  YOEK, 


Baker  r.  Drake. 


doctrine  of  aDowing  the  highest  price  at  any  time  down  to  the  daj 
of  trial  has  arisen. 

Those  three  cases  were  all  actions  of  debt  on  bonds  conditioned 
for  the  return  of  goremment  stocks  loaned.  It  was  assumed  that 
the  lender  had  them  for  inyestment.  The  rate  of  damages  allowed 
was  the  prke  at  the  time  of  the  trial,  which  was  higher  than  that 
at  the  time  the  stock  ought  to  hare  been  returned;  bat  there 
is  nothing  in  these  cases  sanctioning  the  allowance  of  any  higher 
price  which  might  have  prevailed  at  any  intermediate  day.  The 
groimd  upon  which  the  price  at  the  time  of  trial  was  allowed^  was 
iJiat  the  plaintiff  should  be  placed  in  the  same  situation  in  which 
he  would  hare  been  had  the  stock  been  replaced  at  the  stipulated 
time,  and  that  the  court  would  not  act  upon  the  possibility  of  his 
not  keeping  it,  but  upon  the  presumption  that  he  would  have 
retained  it  tall  the  day  of  trial,  and  hence  its  price  at  that  time  was 
the  proper  indemnity. 

This  rule  necessarily  excludes  any  hypothetical  damage  based 
upon  the  supposed  loss  of  an  opportuniiy  to  sell  the  stock  at  an 
intermediate  time.  A  claim  for  a  similar  loss  was  made  in  one  of 
the  cases  cited  {McArihur  y.  Seaforfh),  where,  had  the  stock  been 
replaced  in  the  proper  time,  the  plaintifF  might  have  availed  him* 
self  of  an  option  given  by  the  government,  of  exchanging  St 
for  other  stock  which  at  the  time  of  trial  was  of  greater  value  than 
the  stock  loaned.  But  this  claim  was  rejected,  it  not  having  been 
shown  to  be  probable  that  the  plaintiff  would  have  made  the 
exchange.  Oreening  v.  Wilkinson,  1  G.  &  P.  625,  also  cited  in 
Bomains  v.  Van  AUen,  is  a  brief  nisi  prius  decision  of  Abboit, 
Oh*  J.,  in  an  action  for  the  conversion  of  cotton  warrants,  in  which 
ha  says  that  the. amount  of  damages  is  for  the  Jury,  who  may  give 
the  vilue  at  the  time  of  the  conversion  or  at  any  subsequent  time 
in  their  discretion,  because  the  plaintiff  might  have  had  a  good 
opportunity  d  selling  the  goods  if  they  had  not  been  detained* 
TbiB  is  the  nearest  approach  to  an  authority  in  favor  of  Itomains  v. 
Van  AUsn  to  be  found  in  any  of  the  Bnglish  authorities  dted,  and 
aUhongh  but  a  nisi  prius  decision,  is  entitled  to  great  respect 
on  aooonnt  of  the  eminence  of  the  judge  who  pronounced  it  Still 
it  falls  short  of  sanctioning  the  doctrine  that  as  a  fixed  rule  the 
platntifF  is  absalntely  entitled  to  recover  the  highest  price  prevail- 
iag  at  any  time  before  the  end  of  the  trial,  without  any  evidence 
showing  that  it  was  even  probable  that  he  would  have  realized  snd 
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price.  Fu*  from  iKjing  down  any  snoh  rule,  Abboix,  OIl  J.,  says 
that  the  amount  of  damages  is  for  the  jury,  who  imty  *»  Aair  dUi- 
eretion  allow  the  ralne  at  a  snbaequent  time  to  indemnify  agiinat 
the  I088  of  an  opportunity  of  selling.  It  is  to  be  sappoeed  <^at  in 
the  exercise  of  this  discretion  the  jnry  are  to  be  gOTcmed  by  tiie 
eridence,  and  that  they  mast  be  satisfied  that  the  plaintiff  would 
aa76  made  the^e  had  the  goods  not  been  detained. 

In  Kortright  y.  The  Qmmercial  Bank  of  Buffalo,  ao  Wend.  91, 
the  action  was  assompit  for  refusing  to  idlow  a  transfer  of  shanas 
of  bank  stock  upon  which  the  plaintiff  had  advanced  money.  The 
measnre  of  damages  adopted  was  the  highest  price  between  the 
refusal  and  the  commencement  of  the  suit.  This  was  affirmed  by 
the  court  of  errors  (22  Wend.  348),  Senator  Ysbplakok  going  fur- 
ther than  the  court  below,  and  expressing  the  opinion  that  the 
defendant  was  liable  for  the  highest  price  before  the  trial;  citing 
West  V.  W&ntworth,  3  Cow.  82,  and  Cflark  v.  Finney,  7  id.  69«. 

These  were  actions  for  the  non-delivery  of  merchandise  in  pomi- 
ance  of  a  contract  of  sale,  and  the  extreme  rule  was  applied  of 
allowing  to  the  vendee,  as  damages,  the  highest  value  up  to  the 
time  of  trial  This  rule  was,  however,  strictly  confined  to  oases 
where  the  purchase  price  had  been  paid  in  advance,  it  being  con- 
ceded  that  in  the  ordinary  case  where  the  price  was  to  be  paid  on 
delivery,  the  only  rule  is  the  market  value  on  the  day  appointed  by 
the  contract  for  their  delivery.  It  cannot  be  disputed  that  this  dia- 
tinction,  though  questioned  by  high  authority,  has  long  been  acted 
upon  in  this  State  in  respect  to  contracts  for  the  sale  and  delivery 
of  goods.  The  reason  upon  which  it  is  founded  is  that,  where  the 
purchaser  has  not  paid  for  the  goods,  he  may,  on  the  refusal  of  his 
vendee  to  deliver,  go  into  the  market  and  buy  goods  of  a  similar 
quality,  and  that  what  it  would  cost  him  to  do  this  is  the  just  meis- 
ure  of  his  damages;  but  that  where  he  has  paid  the  purchase- 
money,  it  is  unreasonable  to  require  him  to  pay  it  a  second  time, 
and  therefore  all  fluctuations  in  price  should  be  at  the  risk  of  the 
vendor  who  refuses  to  deliver,  while  retaining  the  purchase-money. 
The  very  reasoning  upon  which  these  decisions  are  founded  demon- 
strates tiieir  applicability  to  a  case  like  the  present,  where  the  pnr- 
chase-money  of  the  stocks  has  not  been  paid  by  the  complaining 
party,  and  the  only  additional  payment  which  he  would  be  required 
to  make  for  the  purpose  of  replacing  the  stocks  would  be  such  as 
was  occasioned  by  the  rise  in  the  market  price. 
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The  case  of  Allen  y.  Dykers,  3  Hill,  698;  affirmed,  7  icL  497,  if 
also  referred  to  in  Somaine  t.  Van  Allen.  Shares  of  stook  had  been 
deposited  with  the  defendants  as  collateral  security  for  a  loan,  for 
which  a  note  on  time  was  given,  containing  authority  to  sell  the 
stock  on  non-payment  of  the  note  at  maturity.  The  defendants 
sold  a  portion  of  the  stock  before  the  maturity  of  the  note,  and  the 
plaintifl  brought  his  action  to  recover  the  difference  between  the 
value  of  the  stock  and  the  amount  of  the  note.  There  was  evidence, 
consisting  of  a  book  kept  by  defendants,  that  they  had  been  dealers 
in  the  stock  and  had  realized  199.50  per  share  for  some  of  it^  which 
they  had  sold  in  the  interim,  and  damages  were  awarded  at  that 
riftte.  In  the  Supreme  Court  the  question  of  damages  was  not  dis- 
cussed. All  that  there  appears  upon  the  subject  is  in  the  opinion 
of  Nblsok,  Ch.  J,,  who  says  that  he  does  not  perceive  any  ground 
for  interfering  with  the  verdict  because  of  the  rule  of  damages 
adopted  by  the  circuit  judge,  and  in  the  Court  of  Errors  the  ques- 
tion of  damages  is  not  adverted  to.  Not  much  aid  is  to  be  derived 
from  that  case. 

The  most  thorough  consideration  of  the  subject  to  be  found  in 
any  reported  case  is  contained  in  the  extremely  able  opinion  of 
DuBB,  J.,  in  Suydam  v.  Jenkins,  3  Sandf.  Sup.  Court  Reports,  619 
to  647,  where  that  accomplished  jurist  reviews,  with  great  discrim- 
ination,  many  of  the  cases  here  referred  to,  and  others  which  have 
not  been  cited,  and  arrives  substantially  at  the  same  conclusion  as 
that  reached  by  Chuboh,  Ch.  J.,  in  MaUhewe  v.  Ooe,  49  N.  Y., 
that  the  highest  price  which  the  property  has  borne  at  any  time 
between  its  conversion  and  the  trial  cannot  in  all  cases  be  tJie  just 
measure  of  damages.  The  reasoning  contained  in  that  opinion  is 
of  such  force  as  to  outweigh  the  apparent  preponderance  of  author- 
ity in  favor  of  the  rule  claimed,  and  demonstrates  its  fallacy  when 
applied  to  the  facts  of  the  present  case,  whether  the  cause  of  action 
be  deemed  for  conversion  of  property  or  the  breach  of  a  contract. 

When  we  consider  the  opposition  which  this  rule  has  constantly 
encountered  in  the  courts,  the  variety  of  the  judgments  in  the  cases 
in  which  it  has  been  invoked,  and  the  doubting  manner  in  which  it 
has  been  referred  to  by  eminent  jurists,  whose  decisions  are  cited  in 
its  support,  it  cannot  be  regarded  as  one  of  those  settled  rules  to 
which  the  principle  of  etare  decisis  should  apply.  See  Stariuch  v. 
Oortazzi,  2  Cr.,  Mees  &  Sosc.  165;  2  Kent's  Com.  637, 11th ed.,  note, 
Owen  V.  Bouth,  14  C.  B.  327;  Williams  v.  ArOer,  5  Man.,  Gr.  & 
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l£)ott^  818;  Arch&r  t.  Williama,  2  Oar.  &  Eir.  26;  Sand  y.  WhtU 
Mountains  E.  E.  Cb.,  40  N.  H.  79;  Brass  y.  Worth,  40  Barb.  648; 
Pinlpsrton  t.  Manchester  R.  ^,  42  N.  H.  424;  46  id.  545,  and  the 
able  reyiew  of  the  subject  in  Sedgwick  on  Damagee,  660  to  665, 
note,  6th  ed« 

It  BeemB  to  me,  after  as  fall  an  examination  of  the  subject  as 
oircnmstanoes  have  permitted,  that  the  dissenting  opinions  of 
Oboysb  and  Woodbxttf,  JJ.,  in  Marhham  y.  Jaudon,  embody  the 
sounder  reasons,  and  that  the  rule  of  damages  laid  doim  in  that 
case  and  followed  in  the  present  one  is  not  well  founded,  and 
should  not  be  sustained. 

For  this  reason,  without  passing  upon  the  other  questions  iuTolyed 
in  the  case,  I  think  the  judgment  should  be  reyersed  and  a  new 
trial  ordered,  with  costs  to  abide  the  eyent. 

All  concur. 

Judgment  retfersed. 


HuBBBLi^  appellant,  y.  MouiaoH  et  al 

(BBN.  Y.Mw) 

Meriit^»ff$'-'W^erigagee  in  po$$e$ihn.    BstUt  andproJUs*    When  ^eeim$tU  wBl 

not  Us  against  mortgages. 

1m  an  aetion  of  ejectment  bj  the  gnntee  of  a  mortgagor  against  the  grantee 
of  a  mortgagee,  plaintiff  offered  eridenoe  to  show  that  tiie  mortgage  delit 
had  been  paid  bj  the  receipt  by  the  mortgagee  while  in  the  posaeeBion  of  the 
land,  of  rente  and  profite  anffldent  to  satisty  it.  HM,  that  the  eridence  was 
properly  ezclnded.  In  the  absence  of  an  agreement  between  the  partial 
there  ia  no  legal  aatiafaction  of  a  mortgage  by  the  receipt  of  rente  and 
profits  by  a  mortgagee  in  poaaeasion  to  an  amount  aaffldent  to  aatiaf^  it,  and 
hia  character  aa  mortgagee  in  posaeaaion  ia  not  diveated  ontU  the  rente  and 
profita  are  applied  by  Judgment  of  a  court  in  aatiafaction  of  the  mortgage. 

^eetment  will  not  lie  by  a  mortgagor  againat  a  mortgagee  in  poaaeeaion,  so 
long  aa  the  mortgage  aubaiats. 

Aonoir  of  ejectment  brought  by  Alfred  S.  Hubbell,  trustee, 
etc.,  against  Oharles  Moulson,  to  recoyer  possession  of  the  undi- 
yided  half  of  a  lot  of  land.  The  opinion  states  the  facts.  The 
defendants  obtained  a  yerdict  A  new  trial  was  denied  at  general 
term,  and  plaintiff  appealed  to  this  court. 
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Francis  Keman,  for  appellant,  cited  3  R  S.,  3d  ed.,  699,  850  ;  4 
Kent's  Com.,  llth  ed.,  169,  note  4  ;  Edwards  v.  Farmert^  Ins.  Co.,  21 
Wend.  467 .  S.  0.  in  error,  26  id.  541 ;  Amot  v.  Post,  6  Hill,  65 ; 
K'yrtright  y.  Cody,  21  N.  Y.  343 ;  Waring  v.  Smith,  2  Barb.  Ck 
119,  135. 

■ 

W.  F.  Cogswell,  for  respondent,  cited  Van  Duyne  t.  Thayer,  14 
Wend.  223  ;  Phyfe  y.  Reiley,  15  id.  248  ;  Chase  t.  Peck,  21  N.  Y, 
681  ;  HubbM  ei  al.  v.  Sibley,  MS. 

Andrews,  J.  The  plaintiffs  claim  title  nnder  Alfred  HubbeU, 
the  mortgagor,  to  the  undivided  half  of  premises  mortgaged  by 
him  to  Hiram  Sibley,  December  1,  1846,  to  secure  the  payment  of 
$7,000.  The  action  is  ejectment,  and  it  was  necessary  for  the 
plaintiffs,  in  order  to  recoTer  under  their  complaint,  to  show  that 
they  were  entitled,  as  against  the  defendants,  to  the  possession  of 
the  premises  at  the  time  of  the  commencement  of  the  action.  The 
defendants  are  the  grantees  of  Sibley,  the  mortgagee,  under  a  deed 
dated  June  7,  1849,  and  are  in  possession,  claiming  under  that 
deed.  They  stand,  by  reason  of  that  conveyance,  in  privity  with 
the  mortgagee,  and  their  right  to  the  possession  is  the  right  of  the 
mortgagee,  and  the  rights  of  the  plaintiffs  depends  upon  the  same 
principles  as  if  Sibley  was  in  possession  and  the  action  had  been 
brought  against  him.  Jackson  v.  Mueller,  10  Johns.  479;  Jackson  v. 
Bowcn,  7  Cow.  13  ;  Robinson  v.  Ryan,  25  N.  Y.  320.  The  plain- 
tiffs on  the  trial  offered  to  prove  that  the  mortgage  debt 
had  been  paid  by  the  receipt  by  Sibley,  before  the  com- 
mencement of  the  action,  of  rents  and  profits  from  the 
land  sufficient  to  satisfy  it.  The  evidence  was  excluded.  If 
the  mortgage  was  in  law  subsisting  and  unsatisfied  when  the  action 
was  commenced,  then  it  cannot  be  maintained,  as  the  authorities 
are  decisive  that  ejectment  will  not  lie  by  a  mortgagor  against  a 
mortgagee  in  possession.  Van  Duyne  v.  Thayre,  14  Wend.  233; 
Phyfe  y.  Reiley,  15  id.  248;  PeU  v.  Ulmar,  16  N.  Y.  139.  Lear- 
ing  out  of  view  the  alleged  title  under  the  statute  foreclosure^ 
the  question  arises,  whether  the  receipt  by  a  mortgagee,  in  posses- 
sion, of  rents  and  profits  sufficient  to  satisfy  the  mortgage  debt 
does  ipso  facto  extinguish  it  and  discharge  the  lien  of  the  mortgage* 
If  it  does  not,  then  the  evidence  was  properly  excluded.  If  admit- 
ted it  would  not  have  shown  a  right  in  the  plaintiffs  to  the  posset- 
lion  of  the  premises  when  the  action  was  brought. 
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It  is  the  settled  doctrine  in  this  State  that  a  mortgagee  has  by  vir- 
tae  of  his  mortgage  a  lien  only^  and  not  an  estate  in  the  land  mort- 
Ifaged.  Runyan  y.  MersereaUf  11  Johns.  537;  Jackson  t.  Crafty  18 
id.  110;  Jackson  v,  Bronson,  19  id.  325;  Kortright  v.  Cady,  21  N". 
Y.  343;  Stoddard  y.  Hart,  23  id.  560.  In  harmony  with  this  yiew, 
it  was  held  in  Kortright  y.  Cady  that  a  tender  of  the  mortgage 
debt  after  it  became  due  discharged  the  lien  of  the  mortgage  and 
preyented  a  sabseqnent  foreclosure.  And  it  was  held  in  Edwards 
y.  The  Firemm^s  Fire  Ins.  and  Loan  Co.,  21  Wend.  467;  26  id. 
641,  that  upon  a  tender  after  default  by  a  mortgagor  of  the  mort- 
gage debt,  ejectment  would  lie  in  his  f ayor  upon  the  refusal  of  the 
mortgagee  to  surrender  the  possession.  But  while  no  title  in  a 
strict  sense  yests  in  the  mortgagee  of  land  until  foreclosure,  yet  his 
interest  is  in  some  cases  treated  and  regarded  as  a  title,  for  the  pur- 
pose of  protecting  and  enforcing  the  equities  between  parties.  An 
instance  of  this  kind  is  found  in  Mickles  y.  Tovmsend,  18  TS.  Y.  575, 
where  it  was  so  held  for  the  purpose  of  applying  the  doctrine  of 
estoppel  by  deed  against  a  person  claiming  as  assignee  of  a  mort- 
gage, which  existed  at  the  time  of  his  prior  conyeyance  of  the 
mori^aged  premises  with  warranty,  but  which  was  assigned  to  him 
afterward.  And  in  Van  Duyne  y.  Thayre,  19  Wend.  162,  the 
release  of  the  equity  of  redemption  by  the  mortgagor  to  the  mort- 
gagee was  held  to  inure  as  an  enlargement  of  the  estate  of  the 
mortgagee,  so  as  to  preyent  the  plaintiffs  recoyering  dower  at  law, 
in  disregard  of  the  equity  of  the  defendant  to  hayethe  mortgage 
first  satisfied  out  of  the  land.     Oowek,  J.,  21  Wend.  485. 

It  is  easy  to  see  that  where  the  English  doctrine  preyails,  that  the 
mortgage  conyeys  a  legal  title  to  the  mortgaged  premises,  the  right 
of  the  mortgagor  to  an  account  of  the  rents  and  profits  of  the  land 
receiyed  by  the  mortgagee  is  purely  and  exclusiyely  of  equitable 
cognizance.  At  law,  the  mortgagee  is  the  owner  of  the  estate,  and 
takes  the  rents  and  profits  in  that  character.  In  equity,  the  mort- 
gagor is  regarded  as  the  owner  until  foreclosure,  and  his  right  to 
an  account  is  incident  to  his  right  of  redemption.  .2  Washb.  on 
Beal  Property,  161,  206;  Beaver  y.  Durant,  89  Vt.  103;  Parsons  y. 
Welles,  17  Mass.  419.  But  the  necessiiy  to  resort  to  an  accounting 
in  equity,  in  order  to  haye  the  rents  and  profits  applied  to  the  sat- 
isfaction of  the  mortgage,  is  not  obyiated  by  the  fact  that  here  the 
mori^gagor  retains  the  legal  title.  The  mortgagee  in  possession 
takes  the  rents  and  profits  in  the  quasi  character  of  trustee  oi 
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bailifl  of  the  mortgagor.  2  Pow.  on  Mort  946  a;  2  Washb.  205. 
They  are  applied  in  equity  as  an  equitable  set-off  to  the  amount  due 
on  the  morl^age  debt  Ruckman  v.  Astor,  9  Paige^  517.  The  law 
does  not  apply  them  as  receiyed  to  the  pajrment  of  the  mortgage. 
It  depends  upon  the  result  of  an  accounting  upon  equitable  princi- 
ples^ whether  any  part  of  the  rents  and  profits  received  shall  be  so 
applied.  The  mortgagee  is  entitled  to  have  them  applied,  in  the 
first  instance,  to  reimburse  him  for  taxes  and  necessary  repairs 
made  upon  the  premises;  for  sums  paid  by  him  upon  prior  incum- 
brances upon  the  estate,  in  order  to  protect  the  title,  and  for  ooetB 
in  defending  it;  and  if  he  has  made  permanent  improyements  upon 
the  land,  in  the  belief  that  he  was  the  absolute  owner,  the  increased 
yalue  by  reason  thereof  may  be  allowed  him.  So  he  may  be  charged 
with  rents  and  profits  he  might  have  received,  if  his  failure  to 
recover  them  is  attributable  to  his  fraud  or  .willful  default  2  Pow- 
ell on  Mort  957,  note;  4  Kent,  185;  2  Washb.  218;  Cameron  v, 
Irwin,  5  HiU,  272;  MichUs  v.  DiUaye,  17  N.  Y.  80.  In  many 
cases  complicated  equities  must  be  determined  and  adjusted  befoie 
it  can  be  ascertained  what  part,  if  any,  of  the  rents  and  profits 
received  is  to  be  applied  upon  the  mortgage  debt  In  the  absence 
of  an  agreement  between  the  parties  there  is  no  legal  satisfaction  of 
the  mortgage  by  the  receipt  of  rents  and  profits  by  a  mortgagee  in 
possession  to  an  amount  sufficient  to  satisfy  it,  and  his  character  as 
mortgagee  in  possession  is  not  divested  until  they  are  applied  by 
the  judgment  of  the  court  in  satisfaction  of  the  mortgage.  These 
considerations  lead  to  an  affirmance  of  the  judgment,  without  con- 
ddering  the  question  of  the  validity  of  the  statute  foreclosure. 

The  plaintiffs  claim  to  recover  upon  the  allegation  of  a  right  to 
the  possession  of  the  premises  when  the  action  was  commenced. 
The  defendants  were  in  possession,  claiming  under  the  mortgagee, 
whose  mortgage  was  outstanding  and  unsatisfied.  The  action  is 
not  for  a  redemption  or  for  an  accounting,  and  the  plaintiffs  an 
not  in  the  attitude  of  resisting  an  attempt  by  the  mortgagee  to 
enforce  the  mortgage. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 

JudgtMnt  qffirmei^ 
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Bvun,  appeUant,  y.  Oajxadhy. 

■ 

▲  nuui  wu  induoed  bj  fraadulent  lepnaentatioiui  to  oonToj  Iftnd,  his  wife 
Joining  in  the  eonTejanoe  to  leleaee  dower.  HM,  (1)  that  the  wife  had  « 
right  of  action  for  deceit  in  reepect  of  her  inchoate  right  of  dower ;  (2)  tliat 
the  hoflband  and  wife  could  maintain  a  joint  action ;  and,  (8)  that  whether  a 
xepreeentation  as  to  the  yalae  of  property  is  merely  the  expression  of  an 
opinion  or  an  affirmation  of  a  fact,  is  a  question  for  the  jury. 

Aonoiir  by  Charles  Simar  and  wife  against  Oeoige  Oanaday  to 
recover  damages  tor  an  alleged  frand  on  the  part  of  the  defendant 
in  inducing  plaintiffs  to  convey  to  defendant  certain  premises,  and 
to  receive  as  part  payment  l^erefor  three  bonds  and  mortgages 
of  11,000  held  by  the  defendant  on  other  lands,  which  plaintiffs 
allege  to  be  worthless.  The  wife  joined  in  the  deed  of  the  premises 
to  defendant  to  release  her  dower  right  The  three  mortgages  were 
by  plaintiff's  direction,  and  as  a  gift  from  him,  assigned  by  defend- 
ant to  plaintiff's  wife. 

The  jury  rendered  a  verdict  for  plaintiffs,  and  exceptions  were 
ordered  to  be  heard  in  the  first  instance  at  general  term.  The  gen- 
eral term  set  aside  the  verdict  and  plaintifb  appealed.  Some  of  the 
preliminaiy  portions  of  the  opinion  in  nowise  bearing  on  the  main 
questions  have  been  omitted. 

Lyman  Tremain,  for  appellants.  Jnlia  Simar  held  the  mortgages 
assigned  to  her  as  a  trustee  for  Charles  Simar,  who  is  a  proper  party 
to  this  action.  Rider  v.  Kidder,  10  Yes.  366 ;  Lloyd  v.  Bead,  1  P. 
Williams,  607;  Mand  v.  Dawer,  2  Oh.  Gas.  26 ;  S.  0.,  1  Eq.  Abr. 
382,  p.  11;  2  Madd.  Oh.  Pr.  101;  GarfMdY.  Haimaher,  16  N.  T.476; 
Everett  v.  Everett,  48  id.  218.  If  there  was  a  misjoinder  of  plain- 
tiffs, it  was  the  duiy  of  the  general  term  to  affirm  so  much  of  the 
judgment  as  is  correct.  Code,  §§  173,  274,  330;  Achley  v.  Tarbox, 
81  N.  Y.  564;  SrawneU  v.  Winnie,  29  id.  400;  W.  and  0.  Oott. 
Inst.  V.  Blachman,  48  id.  683;  Stoats  v.  R.  R.  Ch.,  39  Barb.  298 ; 
Decker  v.  HaseM,  26  How.  Pr.  528.    Plaintiffs  could  maintain  this 
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action  on  the  ground  of  the  fraud  practiced  to  induce  Mr.  Simar  to 
take  the  Becunties  at  his  own  risk«  1  Cow.  Tr.  (5th  ed.)  36^  §  76, 
citing  3  Oomp:  154 ;  61.  E.  110;  7  W.  R  880,  387;  Story  on  Cont, 
§  495;  32  N.  Y.  272;  10  Wis,  485.  The  inteitest  of  JuUa  Simar  cont- 
veyed  by  her  deed  was  sufScient  to  afford  her  a  cause  of  action  for 
fraud.  Laws  1840,  chap.  177;  1  Story's  Eq.  Jur.,  §  656;  Jackmn  t. 
Edwards,  7  Paige,  408;  3  Alb.  L.  J.  126;  Hopper  v.  Gilbourne,  8  How. 
456.  False  and  fraudulent  statements  as  to  what  the  property  sold  for 
afforded  a  ground  of  action.  80  N.  Y.  655;  March  t.  FaScer,  40 
id.  562;  Olark  y.  B.,2  Lans.  67;  Sandford  y.  Handy,  23  Wend. 
268;  Clark's  Ch.  (Moak's  ed.)  417. 

Matthew  Male,  for  respondent.  Plaintiffs  could  not  nudntftiff  a 
joint  action.  Palmer  y.  Davis,  28  N.  Y.  262;  Mann  y.  Marsh,  35 
Barb.  68;  DundendaU  y.  Orymes,  16  How.  195;  Browison  r.  CHf' 
ford,  8  id.  389.  Defendant's  representations  as  to  the  mortgagei 
and  land  being  good  were  matters  of  opinion,  and  no  action  could 
be  sustained  upon  them  if  false.  Vesey  y.  DoUony  3  Al.  380;  Story 
on  Sales,  g§  165, 168;  Starr  y.  Bennett,  5  Hill,  303;  Van  Epps  r. 
Marris(Mi,  id.  63,  69;  Chester  y.  Oamstock,  6  Rob.  1;  Merman  j. 
Cooper,  8  AL  334;  Medburyy.  Watson,  6  Mete.  246, 259, 261;  Taylor 
y.  SeoviUe,  54  Barb.  34.  There  was  no  proof  that  defendant  knew 
the  allegations  to  be  false,  or  assumed  to  know  they  were  true. 
Oherlander  y.  Spiess,  46  N.  Y.  175 ;  Meyer  y.  Amidon,  id.  169 ; 
Marsh  y.  Falker,  40  id.  562;  Marshall  y.  Ghay,  57  Barb.  414;  Ber- 
nard y.  Spring,  42  id.  470;  Robinson  y.  Flint,  58  id.  100  ;  ClarJe  y. 
Bamer,  2  Lans.  67, 70;  Chester  y.  Gomstock,  6  Bob.  1;  affirmed,  40 
N.  Y.  375,  note.  Fraud  must  be  proyed  and  cannot  be  presumed. 
Starr  y.  Peek,  1  Hill,  270,  272,  274;  Marsh  y.  Falker,  40  N.  Y. 
562;  Fleming  y.  Sloeum,  18  Johns.  403.  Fraud  without  damage  ii 
not  actionable.  Taylor  y.  ScovilU,  54  Barb.  34.  It  was  error  not 
to  allow  defendant  to  show  yalueof  the  Newtonyille  property. 
Likes  y.  Beers,  10  Iowa,  89. 

FoLOXB,  J.    The  defendant  moyed  at  the  circuit  to  dismiss  the 

complaint,  and  was  denied.     The  motion  was  put  upon  different 

groun  t.^- 

[The  first  and  second  grounds  are  omitted,  being  unimportant.] 

Sd.  That  the  plaintiff,  Julia  Simar,  had  made  out  no  cause  of 

action  in  her  &yor,  and  that  ker  complaint  should  be  dismissed. 
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There  is  no  testiinoiiy  to  show  that  she  had  any  right  or  interest 
in  the  Newtonville  property,  save  that  given  by  her  hnsband  above 
mentioned,  and  the  proof  of  an  inchoate  right  of  dower  therein. 
In  face  of  the  allegations  and  admissions  of  the  pleadings,  and  of 
the  proof  famished  by  the  deed  to  her  hnsband,  it  cannot  be  con- 
tended that  she  can  be  held  the  owner  of  any  right  or  interest 
therein  other  than  the  inchoate  right  of  dower.  Nor  can  her  right 
of  action  be  placed  npon  the  assignment  of  the  mortgages  by  the 
defendant  to  her,  and  her  ownership  of  them  thereby.  Though 
they  should  be  conceded  to  have  turned  out  altogether  worthless, 
and  to  have  been  taken  solely  upon  false  and  fraudulent  statements 
of  the  defendant,  it  is  not  thereby  established  that  she  has  any 
cause  of  action  against  him ;  for  she  has  not,  as  the  donee  of  them 
from  her  husband,  sustained  damage  in  such  legal  sense  as  would 
entitle  her  to  recover  for  a  fraud  which  did  not  affect  her  property. 
The  gift  of  value  which  was  contemplated  to  be  made  to  her  was  of 
no  worth  when  received.  This  was  damnum  absque  injuria.  She 
has  no  remedy  therefor,  because  no  right  has  in  contemplation  of 
law  been  invaded.  See  Mahan  v.  Brown,  13  Wend.  261.  The 
refusal  or  discontinuance  of  a  favor  gives  no  right  of  action.  Id. 
That  a  &vor  done  is  not  fruitful  of  profit  by  reason  of  the  wrongful 
act  of  a  third  person  preventing,  brings  no  different  result. 

Is  her  inchoate  right  of  dower  in  the  property  obtained  by  the 
defendant,  by  the  conveyance  in  which  she  joined  and  thereby 
released  that  right  to  him^  such  a  right  and  interest  as  the  law  will 
protect  from  injury  ?  This  court,  in  Moore  v.  The  Mayor ,  efc, 
8  If.  Y.  110,  has  held  that  the  vrife  has  no  interest  in  the  lands  of 
her  husband  which  requires  that  compensation  shall  be  made  to 
her  on  the  taking  of  them  for  a  public  purpose.  The  act  of  the 
legislature  in  that  case  directed  a  just  estimate  of  the  damage  to 
the  persons  interested  in  the  lands.  It  was  held  that,  as  the  right 
of  the  wife  was  contingent  upon  her  surviving  her  husband,  it  was 
such  a  possibiliiy  as  might  be  released,  but  was  not  the  subject  of 
grant  or  assignment,  nor,  in  any  sense,  an  interest  in  real  estate. 
In  Barbour  v.  Barbour,  46  Me.  9,  it  is  held  that  an  inchoate 
right  of  dower  is  subject  to  be  modified,  changed,  or  even  abolished 
by  legislative  enactment  But,  notwithstanding  these,  there  are 
authorities  that  the  inchoate  right  of  dower  is  a  valuable  right,  and 
will  be  gnarded  and  preserved  to  the  jite  by  the  judgments  of  the 
aonrtB.    There  are  oases  in  which  it  has  been  held  that  the  release 
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of  an  inolioate  right  of  dower  is  a  good  consideration  in  equity  for 
an  agreement  by  the  husband  with  the  wife,  and  she  has  been 
assisted  in  enforcing  the  same.  Oarlio  t.  Strong,  8  Biige,  440. 
A  wife  who  executes  a  mortgage  jointly  with  her  husband  is  never* 
theless  entitled  to  dower  in  the  equiiy  of  redemption  of  which  her 
husband  is  seized,  notwithstanding  the  mortgage,  which  right  is 
not  affected  in  equity  unless  she  is  made  a  party  to  the  foreclosure. 
If  omitted,  she  can  come  in  at  any  time  and  redeem,  notwith- 
standing a  decree  and  sale  in  the  foreclosure  suit  MUU  y.  Van- 
Voarhiea,  20  N.  Y.  412,  where  it  was  held  that  the  existence  of  an 
inchoate  right  of  dower  in  the  equity  of  redemption  of  mortgaged 
premises  was  a  good  objection  to  title  by  a  vendee  in  an  action 
against  him  for  specific  performance  of  his  contract.  In  that  case, 
this  strong  expression  is  found  :  ''  The  inchoate  rights  of  the  wife 
are  as  much  entitled  to  protection  as  the  vested  rights  of  the 
widow. **  In  Mathews  v.  Duryee,  4  Keyes,  525 ;  S.  0.,  8  Abb. 
Ot  App.  Dec.  220,  the  inchoate  right  of  dower  of  a  wife  was  held 
to  attach  to  surplus  moneys  arising  upon  a  sale  on  foreclosure  of 
mortgage ;  a  judgment  in  her  favor  for  the  value  of  her  dower  in 
that  fund  was  aflirmed.  There  was  strong  dissent  in  that  case, 
and  Moore  v.  Mayor,  etc,,  supra,  was  cited  by  the  minority  of  the 
court  with  approval,  though  the  dissent  is  not  placed  directly  upon 
the  ground  that  an  inchoate  right  of  dower  is  not  an  interest  which 
will  be  protected  and  enforced.  See  also  Jackson  v.  Edwards,  7 
Paige,  386 ;  S.  0.,  22  Wend.  498.  And  in  the  Supreme  Court  are 
cases  which  have  been  acquiesced  in,  and  cited  with  approval  in 
this  court.  Denton  v.  Nanny,  8  Barb.  618  ;  Vartie  v.  Underwood, 
18  id.  661.  We  think  that  it  must  be  considered  as  settled  in  this 
State,  notwithstanding  Moore  v.  The  Mayor,  and  some  dicta  in 
other  cases,  that,  as  between  a  wife  and  any  other  than  the  State, 
or  its  delegates  or  agents  exercising  the  right  of  eminent  domain, 
an  inchoate  right  of  dower  in  lands  is  a  subsisting  and  valuable 
interest  which  will  be  protected  and  preserved  to  her,  and  that  she 
has  a  right  of  action  to  that  end.  Inasmuch  as  the  acts  alleged 
against  the  defendant,  if  proven  to  the  extent  averred,  did  work 
harm  to  such  a  right  and  interest  of  the  plaintiff  Julia  Simai;,  she 
had  a  right  of  action  i^gainst  him  for  the  damages  sustained. 
Moreover,  granting  that  she  had  no  interest  in  the  properi^  which 
gave  her  a  cause  of  action,  yet  the  erroneous  denial  of  the  motioQ 
to  dismiss  the  complain^  as  io  her,  was  not  reason  for  a  new  trial 
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^e  general  term,  if  there  was  no  other  error,  ahonld,  haying 
power  80  to  do,  haye  corrected  this,  making  itself  the  order  in  that 
respect  which  was  asked  for  at  the  circoit,  and  hare  snstamed  the 
action  at  oircnit  in  &yor  of  the  other  plaintifl.  If  he  showed  a 
cause  of  action  and  recoyered,  he  shonld  not  be  put  to  a  new  trial 
solely  because  his  co-plaintiS  did  not  the  same. 

4tL  Haying  thns  shown  that  both  Simar  and  his  wife  had  a 
cause  of  action  (if  it  be  assumed  that  a  case  of  fraudulent  represent 
tations  had  been  made  out),  the  objection  of  the  defendant,  in  its 
exact  letter,  returns. 

That  objection  was,  that  nojoini  cause  of  action  in  fayor  of  the 
plaintifib  had  been  made  out  The  cause  of  action  we  haye  found 
in  the  husband  is  that  he  is  defrauded  of  the  fee  in  the  premises; 
that  in  the  wife  is  that  she  is  defrauded  of  her  inchoate  right  of 
dower,  which  is  consequent  upon  his  title  in  fee.  They  are  not 
strictly  the  same  thing,  yet  they  are  bound  together  in  the  same 
property;  they  are  taken  out  of  the  owners  by  the  same  instrument, 
and  that  insteiment  is  induced  and  the  two  rights  are  lost,  as  is 
alleged,  by  the  same  fraudulent  acts.  One  recoyery  will  satisfy 
both  claims,  and  one  judgment  be  a  bar  to  another  action  by  either 
of  the  plaintifEs.  The  acts  of  the  defendant  were  done  at  one  time 
to  both  plaintifb,  and  were  an  injury  to  both  plaintiffs^  inflicted  at 
the  same  time;  hence,  there  is  such  common  interest  in  the  subject 
of  the  suits  as  to  authorize  them  to  join  in  one  suit,  although  the 
injury  which  each  sustained  is  separate  and  distinct  In  equity, 
this  rule  has  often  been  announced;  as  where  creditors,  by  different 
judgments,  united  in  one  action  as  plaintifb  to  detect  and  repress 
the  fraud  of  the  debtor.  BrinJkerhoff  r.  Browf^y  6  Johns.  Oh.  139;  see 
also  FeiUoroB  y.  FeUows,  4  Oow.  682;  where  owners  of  different  tene- 
ments affected  by  a  nuisance,  joined  in  an  action  to  preyent  it; 
Peek  y.  Elder,  3  Sandf.  126,  note  [a];  where  proprietors  of  different 
mill  sites  united  in  an  action  to  restrain  a  diyision  of  the  water- 
course. Beid  y.  CHfford,  Hopk.  416.  And  at  law,  if  a  coyenant  be 
joint  expressly,  it  wiU  not  be  construed  to  be  seyeral  by  reason  of 
seyeral  interests,  per  Jbwbit,  J.  Pearc$  y.  Hitehcoek,  2  K  Y.  888. 
In  an  action  on  an  injunction  bond,  the  subject  of  the  action  being 
the  damage  sustained  by  the  obligees,  they  may  all  join  as  plaintiffs, 
notwithstanding  the  claim  of  one  of  them  is  different  in  character 
and  amount  from  that  of  the  others.  Loamis  y.  Brown,  10  Barb. 
325.    And  the  Oode  (section  59)  haying  abolished  all  distinction 
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between  actions  at  law  anSL  suits  in  eqnity,  and  provided  for  bat 
one  form  of  action^  then  (section  117)  enacts  that  all  persons 
an  interest  in  the  subject  of  the  action,  and  in  obtaining  the 
demanded,  may  be  joined  as  plaintiffs,  except  as  otherwise  pro« 
Tided  Here  both  plaintiffs  haye  an  interest  in  the  subject  of  the 
action;  be  that  subject  the  property  oonreyed^  or  the  acts  of  the 
defendant  and  the  consequent  damage,  and  both  haye  an  interest 
in  obtaining  the  relief  demanded.  *^  There  is  a  common  point  of 
oontroyersy,  the  decision  of  which  affects  the  whole,  and  will  settle 
the  rights  of  all,''  so  far  as  the  issues  in  this  action  are  concerned. 
See  also  JETubbM  y.  Meigs  and  others,  50  N.  Y.  480. 

These  considerations  apply  to  the  ground  upon  which  the  case 
was  disposed  of  at  general  term;  but  many  other  exceptions  were 
taken  by  the  respondent  at  the  trial,  and  are  now  urged  here,  and, 
as  we  haye  said,  he  has  a  right  to  renew  them  here,  and  maintain 
the  order  of  the  general  term  for  a  new  trial,  if  any  of  them  appear 
to  be  well  made. 

The  defendant  contends  that  the  representations  alleged  to  hayo 
been  made  by  the  defendant  were  not  such  as  to  afford  a  ground 
for  an  action.  It  is  first  insisted  that  the  statements  as  to  the  yalue 
of  the  lands  and  of  the  mortgages  thereon  were  mere  matter  of 
opinion  and  belief,  and  that  no  action  can  be  maintained  upon  them 
if  false.  If  they  were  such,  no  liability  is  created  by  the  utterance 
of  them;  but  iux  statements  as  to  yalue  of  property  sold  are  not 
such.  They  may  be,  under  certain  circumstances,  aflirmations  of 
fact.  When  known  to  the  utterer  to  be  untrue,  if  made  with  the 
intention  of  misleading  the  yendee,  if  he  does  rely  upon  them  and 
is  misled  to  his  injury,  they  ayoid  the  contract.  StebUns  y.  Eddgf 
4  Mason,  414-423.  And  where  they  are  fraudulently  made  of  par- 
ticulars in  relation  to  the  estate  which  the  yendee  has  not  equal 
means  of  knowing,and  where  he  is  induced  to  forbear  inquiries  which 
he  would  otherwise  haye  made,  and  damage  ensues,  the  party  guilty 
of  the  fraud  will  be  liable  for  the  damage  sustained.  Mulberry  y. 
Watscmy  6  Mete.  246,  per  Hxtbbaed,  J. ;  and  see  MeCMIan  y.  Soatt, 
24  Wis.  81. 

This  exception  of  the  defendant  arises  in  two  forms:  one  on 
the  motion  to  dismiss  the  complaint  for  want  of  sufSdent  proof ; 
and  again  on  a  request  to  charge,  which  was  acceded  to,  with  a 
qualification.  In  its  first  form,  we  haye  only  to  inquire  whether 
there  was  enough  in  the  testimony  to  require  of  the  trial  court  to 
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give  the  question  to  the  jury.  Whether  a  representation  as  to  the 
Talue  is  merely  an  expression  of  opinion  or  belief,  or  an  affirmation 
of  a  fact  to  be  relied  upon,  is  a  question  for  the  jury.  On  looking 
into  the  testimony,  we  think  that  it  was  properly  left  to  their  decif- 
ion* 

The  judgment  of  the  general  term  should  be  reyersed,  and  the 
plaintiffs  should  have  judgment  upon  the  verdict  in  their  &Tor  at 
the  circuit,  with  costs. 

All  concur,  except  Andrews,  J.,  dissenting. 

Judgment  acwrdingh/. 


MAKnm  ▼•  Thb  Iktbrnatiokal  Lm  Ihbusajtoi  Sooim 

OF  LOHTDOK 
(58N.T.88BL) 

en  poUei/. 

Where  a  firm  are  employed  as  agents,  their  aathority  Ib  determined  bj  the 
death  of  one  partner. 

The  defendant,  a  foreign  life  insurance  company,  having  complied  with  the 
statute  authorizing  it  to  carry  on  business  in  Xew  York,  estabUshed  there  a 
permanent  general  agency  and  a  local  board  of  directors,  and  there  oon* 
ducted  its  business  and  issued  its  policies  as  a  distinct  organisation.  Edd^ 
that  a  policy  thus  issued  prior  to  the  war  of  the  rebeUion  to  a  dtiien  of  one 
of  the  late  Confederate  States,  was  governed  by  the  same  prindplee  of  law 
as  it  would  have  been  had  it  been  issued  by  a  domestic  corporation,  and  that 
payment  of  the  premium  thereon  was  excused  during  the  war,  and  that 
where  the  insured  died  before  the  close  of  the  war  no  tender  of  the  unpaid 
premiums  was  necessary  at  its  close,  but  that  the  same  could  be  adjusted  by 
making  proper  deductions  from  the  policy,  and  that  the  company  was  liable 
for  the  residue. 

AcnoK  on  a  policy  of  life  insurance  issued  by  the  defendant 
upon  the  life  of  James  Martine  of  Fayetteville,  N.  0.,  for  the  sum 
of  (5,000. 

Defendant  i?  a  foreign  corporation,  organized  under  the  laws  of 
Great  Britain.  Upon  compliance  with  the  proTisions  of  the  insar- 
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ance  laws  of  this  State  it  had  heen  authorized  to  do  business  here, 
and  had  an  office  in  the  city  of  New  York,  under  the  direction  of  a 
local  board  of  directors,  acting  and  holding  their  meetings  in  said 
dtj;  where  policies  were  issued,  premiums  receired  and  losses  paid, 
and  ^ting  in  all  respects  as  a  distinct  organization.  Its  general 
agents  here  appointed  agents  in  the  other  States.  The  firm  of 
Starke  &  Pearce  were  appointed  its  agents  at  Fajetteyille.  The 
policy  in  suit  was  issued  June  4,  1851,  dated  at  the  New  York 
office.  The  premiums  were  regularly  paid  up  to  and  including  the 
payment  of  June,  1861,  to  said  agents.  Prior  to  June,  1862,  Stark 
died.  The  premiums  for  1862, 1863  and  1864  were  paid  to  Pearce, 
the  suryiving  partner.  Martine  died  October  9,  1864.  After  his 
death,  Hester  Martine,  his  wife,  to  whom  the  policy  was  made 
payable,  assigned  the  same  to  the  plaintiff.  Other  facts  appear  in 
the  opinion.  The  referee  directed  judgment  for  the  full  amount  of 
the  policy,  with  interest  The  general  term  reversed  the  judgment 
entered  on  the  report  and  the  plaintiif  appealed. 

F.  R,  Ooudert,  for  appellant 

BfHion  N.  Harrison,  for  respondents.  The  agency  of  Starke  & 
Pearce  ended  with  the  death  of  Starke,  and  the  payments  made  to 
Pearce  afterward  were  not  valid.  Boutony.  Am.  Mut.  Life  Ins.  CiK^ 
25  Oonn.  542;  S.  0.,  1  Big.  L.  &  Ac.  Ins.  E.  69-62;  Story  on  Agency, 
§  430,  and  authorities  cited;  id.,  §  42,  and  authorities  cited;  Dunlap'a 
Paley  on  Agency,  177;  Orem  v.  Miller,  5  Johns.  39;  Brown  v.  Andrew, 
13  Jur.  938;  Story  on  Bail.,  §  202;  1  Lindley  on  Part.  84, 211,  citing 
De  Mazar  v.  PyJma  and  Kundoon  v.  Paylens,  4  yesey,649;  Parsons  on 
Part  7, 438, 449,  and  authorities  cited;  Van  Keuren  v.  Farmelee,2  N. 
T.  525;  1  Lindley  on  Part  417;  1  Hill,  on  Cont  624,  625;  John- 
son V.  Wilcox,  25  Ind.  184;  Tasker  v.  SJiepherd,  6  HurL  &  Nornu 
(Exch.  Oh.)  575;  5  Lans.  535  ;  62  Barb.  181.  After  1861  the 
assured  was  not  excused  from  paying  the  premiums  in  New  York 
or  London.  Oakley  v.  Martin,  11  N.  Y.  25  ;  Cailin  v.  Tobias,  26 
id.  47;  Harmony  v.  Bingham,  12  id.  49;  Tompkins  v.  Dudley,  25 
id.  272.  The  existence  of  the  rebellion  did  not  affect  this  case;  the 
insurer  was  a  British  corporation.  Robinson^ s  Case,  52  Barb.  460; 
8  0.,  42  N.  Y.  54;  1  Am.  Bep.  490. 

Ohuboh,  Oh.  J.  The  referee  found  that  payments  ipcn  tha 
policy  had  been  duly  made  up  to  the  death  of  Mr.  Martine.    The 
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payment  to  the«gents,  Starke  &  Pearoe,  in  April,  1861,  was  good* 
They  were  the  agents  of  the  defendant  at  Fayetteville,  North  Caro- 
lina, and  the  assured  had  repeatedly  been  notified  to  pay  the  pre- 
miums at  the  office  of  their  agency  at  that  place.  The  instructiona 
to  the  agents  as  to  the  manner  of  receiying  them,  viz.,  upon  receipts 
forwarded  from  the  New  York  office,  were  never  communicated  to 
the  assured,  and  she  was  not  affected  by  them.  She  was  directed 
to  pay  at  the  office  of  their  agent,  and  she  had  a  right  to  comply 
with  the  direction. 

The  validity  of  the  subsequent  payments  for  1862, 1863  and  1864 
is  more  difficult  to  be  maintained.  Between  1861  and  1862,  Starke, 
one  of  the  firm,  died,  and  the  payments  were  made  to  and  received 
by  Pearce,  as  surviving  partner.  The  assured  is  chargeable  with 
notice  of  the  death  of  Starke,  and  the  authority  by  which  Pearce 
assumed  to  act,  by  the  receipts  executed  and  received  for  the  pre- 
miums for  those  years.  He  did  not  prof  ess  to  be  the  agent  of  the 
defendant,  but  acted  as  the  surviving  partner  of  the  firm  who  had 
been  agents.  There  is  no  authority  to  sustain  his  right  to  so  act 
The  death  of  one  member  of  a  firm  operates  immediately  and  inev 
itably  as  a  dissolution.  Story  on  Part.,  §  317;  Pars,  on  Part.,  §  438. 
During  the  existence  of  a  partnership,  each  member  is  deemed  to 
be  authorized  to  transact  any  business  for  the  firm,  but  upon  disso- 
lution this  authority  ceases,  and  the  only  authority  of  the  survivor 
is  to  close  up  the  business.  He  has  no  right  to  create  new  obliga- 
tions, nor  indeed  to  do  any  thing  in  the  name  of  the  firm,  except 
such  as  is  necessary  in  adjusting  and  closing  its  concerns.  Van 
Eeuren  v.  Pannelee,  2  N.  Y.  523.  It  is  a  general  rule  of  the  com- 
mon law  that  an  authority  by  a  principal  to  two  persons  to  do  an 
act  is  joint,  and  the  act  must  be  concurred  in  by  both.  Dunlap'a 
Paley  on  Agency,  177;  Cfreen  v.  Miller,  6  Johns.  39;  13  Jurist,  938; 
Story  on  Agency,  §  42.  When  a  firm  is  appointed  to  an  agency, 
this  rule  would  necessarily  be  modified  to  the  extent  that  either 
member  of  a  firm  could  do  any  act  within  the  scope  of  the  agency, 
the  same  as  he  could  perform  any  other  partnership  act.  By 
appointing  a  partnership  firm  it  would  be  implied  that  the  authority 
was  joint  and  several.  But  upon  dissolution  of  the  firm  such  an 
agency  would  cease.  This  is  the  necessary  result  of  the  principles 
alluded  to.  The  principal  would  not  be  bound  by  the  act  of  a  sur- 
viving member  of  a  firm,  because  he  had  never  appointed  him  to 
act  nor  agreed  to  be  responsible  for  his  acts,  and  the  latter  oould 
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Incur  no  obligation  agtiinst  the  doeeasod  member  or  his  representa- 
tives. 

.  The  counsel  for  the  appellant  suggested  that,  as  the  notice  to  the 
assured  required  payment  at  the  ofhce  of  its  agent  in  Fayetteville, 
she  was  justified  in  paying  at  the  office  of  Starke  &  Pcarce.  The 
answer  is,  that  if  the  company  had  no  agent,  then  it  had  no  office 
of  an  agent,  and,  as  we  have  seen,  the  agency  ceased  upon  the 
death  of  Starke.  It  is  also  suggested  that  it  was  the  duty  of  the 
company  to  appoint  an  agent  at  that  place  to  receive  the  pre- 
miums, and  that  it  cannot  take  advantage  of  its  own  negligence. 
There  is  nothing  in  the  contract  indicating  Fayette ville  as  the 
place  of  payment.  The  notices  to  pay  at  Fayetteville  would  jus- 
tify such  payments,  so  long  as  the  privilege  was  unrecalled  and  the 
defendant  had  an  agent  there.  Upon  the  death  of  Starke  the 
agency  ceased,  which  the  assured  must  have  known,  and  the 
defendant  was  under  no  legal  obligation  to  appoint  another,  but 
the  obligation  to  pay  the  premiums  to  the  society  remained.  The 
case  of  Hamilton  v.  Mutual  Life  Ins.  Co.,  9  Blatch.  236,  ^raa 
different.  By  the  contract  the  premiums  were  payable  to  an  agent 
residing  in  Alabama,  appointed  in  pursuance  of  a  statute  of  that 
State,  and  required  as  a  condition  of  transacting  business  there. 
The  company  revoked  the  agency,  which  prevented  the  afisuied 
from  paying  the  premiums,  and  the  court  held  the  assured  excused. 
Here  there  was  no  statute  and  no  contract  to  pay  or  receive  ihe 
premiums  at  the  place  where  they  were  paid. 

There  were  three  notices  produced  for  the  years  1852,  1863  and 
1855,  which  stated  the  time  when  the  premiums  for  those  yean 
were  due,  and  that  they  must  be  paid  at  the  office  of  the  Fayette- 
ville agency  within  thirty  days,  or  the  policy  would  be  void,  but 
two  of  them  stated  that  the  notice  was  not  required  by  the  rules  of 
the  society,  and  that  the  want  of  it  would  not  excuse  non-pajrment. 
It  was  not  a  notice  that  all  premiums  must  be  paid  at  Fayetteville, 
but  that  those  specified  must  be.  The  notices  would  have  justified 
such  payments  so  long  as  defendant  had  an  agent  there,  but  cannot 
be  construed  into  a  contract  that  the  company  must  always  have 
an  agent  at  that  place,  or  that  payments  might  always  be  made 
there. 

We  think  the  general  term  right  in  holding  that  the  referee 
erred  in  finding  the  payments  for  the  specified  years  duly  made. 
This  is  irrespective  of   the  effect   of   the  war  upon   the  trans* 


SEPTEMBER  TERM,  1873.  ^ 

m  I  I  ■      I  111  i»^— 1^^^ 

Martine  ▼.  The  International  Life  Insarance  Society  of  London. 

action^  but  it  disposes  of  the  findings  of  the  referee,  which  were 
reversed  by  the  general  term. 

It  is  now  claimed  that,  within  the  principles  recently  adjudicated 
in  the  Cohen  mid  Sands  Cases,  50  N.  Y.  610,  026;  10  Am.  Rep.  522, 
535,  payment  of  the  premiums  for  the  specified  years  was  escused 
and  the  liability  suspended  during  the  existence  of  the  war,  and  that 
the  payments  could  be  made  at  its  close  if  promptly  tendered.  As 
the  person  whose  life  was  insured  died  before  the  war  closed,  no  ten- 
der  of  premiums  was  necessary,  and  they  could  be  adjusted  by  mak- 
ing proper  deductions  from  the  amount  of  the  policy.  The  two  cases 
cited  are  controlling  against  the  defendant  in  this  case,  unless  the 
fact  that  the  defendant  was  a  foreign  corporation  takes  it  out  from 
the  operation  of  those  decisions. 

It  is  claimed  that  the  defendant,  being  a  foreign  corporation, 
could  acquire  no  domicile  here;  that  it  was  a  neutral,  and  could 
lawfully  transact  this  business  with  the  citizens  of  either  belliger- 
ent, and  that  the  respective  obligations  of  the  parties  were  not 
affected  by  the  war.  The  case  of  Robinson  v.  TTie  Same  defendant, 
42  N.  Y.  54;  1  Am.  Rep.  490,  seems  to  favor  this  defense.  Hunt,  J., 
says:  ''If  it  is  conceded  that  a  contract  of  insurance  by  a  citizen 
of  this  State  upon  the  life  of  a  citizen  of  Virginia,  in  the  year 
1862,  would  have  been  avoided  or  suspended,  on  the  ground  that 
the  condition  of  war  will  not  permit  such  contracts  between 
the  citizens  of  States  at  war  with  each  other,  we  do  not  then 
reach  the  case  before  us.  This  was  a  contract  between  a  citizen  of 
a  neutral  country  and  a  citizen  of  a  belligerent  country."  ♦  ♦  » 
*  *  *  ''Such  contracts  are  valid  by  the  laws  of  all  countries." 
It  appeared  in  that  case,  as  in  this,  that  the  defendant  had  a  place 
of  business  in  New  York,  and  carried  on  the  business  of  life  insur* 
ance  by  general  agents  and  a  local  board  of  directors;  and  it  is 
averred  in  the  answer  in  this  case  that  it  acted  as  a  distinct  organi- 
zation within  the  United  States,  issuing  policies,  etc.,  under  the 
direction  of  a  board  of  directors,  acting  and  holding  their  meetings 
in  the  city  of  New  York,  where  it  had  an  office,  ^vith  directory  and 
executive  officers,  who  appointed  agents  throughout  the  United 
States.  The  court  observed  as  to  these  facts:  "It  is  important  to 
observe  tliat  the  New  York  board  were  but  agents,  however  genera] 
their  character  or  unlimited  their  authority.  The  principal  wai 
the  company  itself  in  England."  The  authorities  cited  to  support 
the  deciaion  that  the  war  did  not  affect  the  performance  of  the  con 
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tract  were  Ludlow  v.  Bowne,  1  Johns.  1;  De  Wolfy.  Firemen^ 8  Ins. 
Co.,  20  id.  214;  affirmed,  2  Cow.  56.  The  first  was  an  action 
npon  a  policy  of  insurance  upon  goods  (not  contraband),  contracted 
to  be  sold  and  delivered  to  a  French  merchant  at  St  Vallery,  and 
warranted  to  be  American  property.  War  existed  between  England 
and  France  at  the  time,  and  the  property  was  captured  by  an  Eng- 
lish cruiser  on  the  Toyage  and  condemned  by  a  British  admiral^ 
court  as  French  property.  Our  supreme  court  held  that  the  title 
to  the  property  had  not  passed  from  the  American  merchant,  and 
that  the  warranty  was  verified.  Spekceb,  J.,  said:  ^'By  the  law 
of  nations  a  neutral  has  a  right,  with  the  exception  of  contraband 
goods  and  going  to  a  blockaded  post,  to  supply  the  belligerents.'' 
The  other  case  was  analogous  in  its  facts,  and  the  same  decision 
was  reached.  The  only  principle  established  was  that  a  neutral 
may  carry  on  commerce  with  a  belligerent  during  war,  as  well  as  in 
peace,  with  the  exceptions  above  named.  The  applicability  of  this 
principle  to  the  circumstances  of  this  case  is  not  perceived,  and  it 
was  unnecessary  to  determine  it  in  the  Robinson  case.  That  case 
was  rightly  decided,  and  the  decision  must  have  been  the  same  if 
the  defendant  had  been  a  domestic  instead  of  a  foreign  corporation, 
npon  the  ground  that  the  payments  to  the  agent  were  properly 
made. 

It  is  true  that  the  residence  of  a  corporation  is  in  the  State  of  its 
creation,  and  it  is  well  established  that  such  residence  cannot  be 
changed,  and  if  it  was  a  question  of  domicile  merely  the  point 
would  be  too  clear  for  argument.  It  may  be  admitted,  also,  that  it 
was  competent  for  defendant,  or  any  other  foreign  corporation,  to 
make  contracts  of  insurance  upon  the  lives  of  citizens  of  either  beL 
ligerent  during  our  late  war,  and  that  neither  the  contracts  nor  theii 
performance  would  be  affected  by  the  war.  But  this  does  not  reach 
the  case.  The  defendant  sought  and  obtained  the  privilege  ol 
establishing  and  carrying  on  its  business  here  under  the  regulations 
fixed  by  the  statutes  of  this  State.  It  established  a  permanent 
general  agency,  and  conducted  its  business  here  as  a  distinct  organ- 
ization, and  was  permitted  by  law  to  do  this  in  the  same  manner 
as  domestic  institutions.  The  business  thus  established  and  car- 
ried on  in  New  York  was  designed  to  be  confined  to  the  United 
States,  and  necessarily  partook  of  the  national  character  as  a  privi* 
leged  business.  Ohancellor  Kent,  in  his  Oommentaries,  says. 
''The  position  is  a  clear  one,  that  if  a  person  goes  into  a  foreign 
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oonntrj  and  engages  in  trade  there,  he  is  by  the  law  of  nations  to 
be  considered  a  merchant  of  that  country,  and  a  subject  for  all 
dyil  purposes,  whether  that  country  be  hostile  or  neutral."  1  Kent'a 
GonL  84.  Nor  is  it  invariably  necessary  that  the  residence  be  per- 
sonal. While  the  general  rule  is  that  a  principal  transacting  busi- 
ness in  the  ordinary  way,  through  an  agent,  will  not  contract  the 
character  of  a  domiciled  person,  yet  if  the  principal  be  trading  not 
on  the  ordinary  footing  of  a  foreign  trader,  but  as  a  priyileged 
trader,  such  a  privileged  trade  puts  him  on  'the  same  ground  with 
their  own  subjects,  and  he  would  be  considered  as  sufficiently 
invested  with  the  national  character  by  the  residence  of  hia 
agent.  Id. 

This  contract  was  made  in  New  York  by  authority  of  its  laws. 
Although  not  stated  in  express  terms  that  the  premiums  were  to  be 
paid  there,  it  is  evident  from  the  facts  that  the  parties  contemplated 
payment  there,  unless  otherwise  directed,  for  convenience  of  the 
assured,  by  the  local  board.  The  repayment  of  money  borrowed 
was  expressly  provided  to  be  made  in  New  York,  and  the  organiza- 
tion of  a  local  board  and  the  privileges  granted  by  our  laws,  as  well 
as  the  acts  of  the  parties,  including  the  notices  above  referred  to, 
indicate  that  these  contracts  were  to  be  made  and  performed  there. 
It  was  essentially  an  independent  American  business,  and  would  be 
treated  aa  such,  I  have  no  doubt,  if  war  existed  between  this  coun- 
try and  England.  The  mischief  of  communication  between  the 
parties  would  be  the  same  as  if  the  defendant  was  a  domestic 
instead  of  a  foreign  corporation.  The  transfer  of  funds  from  the 
New  York  agency  to  the  assured,  m  case  of  death,  or  the  transfer 
of  premiums,  would  not  have  been  tolerated.  It  is  claimed  that  if 
it  was  impossible  to  pay  in  New  York,  the  assured  was  obliged  to 
pay  in  London.  I  do  not  think  this  is  the  fair  construction  of  the 
contract.  The  surrounding  circumstances  significantly  repel  this 
idea.  Tnie,  the  payments  are  to  be  made  to  the  society,  but  that 
means  to  the  society  as  locally  organized.  If  the  defendant's  views 
are  correct,  all  payments  were  legally  required  to  be  made  in  Lon- 
don, whether  it  was  practicable  to  make  them  in  New  York  or  not 
True,  the  defendant  might  have  discontinued  the  business  here; 
but  our  statute  requires,  in  that  event,  the  continuance  of  an 
Hgenoy  for  some  purposes,  and  the  continuance  of  the  deposit  for 
the  benefit  of  policyholders,  and  if  it  should  withdraw  all  agencies 
lor  receiving  premiums,  so  that  it  was  impracticable  to  pay  them,  it 
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would  be  the  fault  of  the  company,  of  which  it  would  not  be  per- 
mitted to  take  advantage.  9  Blatch.  235.  It  would  be  most 
unreasonable  for  these  foreign  corporations  to  ask  the  priyilege  of 
doing  business  under  our  laws  in  competition  with  domestic  insti- 
tutions, and  then  to  ask  exemption  from  the  obligations  and 
liabilities  which  attach  to  the  latter.  As  to  the  business  transacted 
here,  the  company  must  be  regarded  as  domiciled  by  the  residence 
of  its  general  agents  and  its  local  organization.  In  2  GalL  235, 
Stobt,  J.,  lays  down  the  rule  ''that  when  a  person  is  engaged  in  the 
ordinary  or  extraordinary  commerce  of  an  enemy's  country,  upon 
the  same  footing  and  with  the  same  advantages  as  a  native  resident 
subject,  his  property,  so  employed,  is  to  be  deemed  incorporated 
into  the  general  commerce  of  the  country,  and  subject  to  be  confis- 
cated, be  his  residence  where  it  may.''  The  English  Admiralty 
Courts  have  always  maintained  this  doctrine.  In  1  Rob.  Ad.  Gases, 
15,  it  is  laid  down  ''  that  there  is  a  traffic  whieh  stamps  a  national 
character  on  the  individual,  independent  of  that  character  which 
mere  personal  residence  may  give  him."  See  also  5  Bob.  802;  4  id. 
109;  1  Duer  on  Ins.  527.  The  assured  did  all  she  could  to  make 
payment  of  the  premiums.  It  was  not  lawful  to  make  payments  in 
New  York,  where  they  were  to  be  made. 

The  defendant  claims  that  the  plainti£F  purchased  the  claim  as 
attorney  for  the  purpose  of  prosecution,  in  violation  of  the  statute. 
There  is  no  finding  upon  the  subject,  and  the  evidence  is  not  oon- 
clusive  either  that  the  plaintiff  was  a  lawyer  at  the  time  of  the 
assignment  of  the  claim,  or  that  he,  in  fact,  purchased  it  with  the 
prohibited  intent  within  the  meaning  of  the  statute. 

It  is  also  insisted  that  the  obligation  of  the  defendant  to  |Niy  was 
not  absolute,  but  only  that  certain  funds  of  the  society  should  be  sub- 
ject and  liable  to  pay  the  assured.  This  point  was  not  raised  upon 
the  trial.  If  it  had  been,  it  might  have  been  avoided.  The  defend- 
ant must  be  presumed  to  have  waived  it.  The  premiums  not  paid 
must  be  allowed. 

The  order  granting  a  new  trial  must  be  reversed,  and  judgment 
of  referee  modified,  by  deducting  the  premiums  payable  in  1862, 
1863  and  1864,  with  interest,  and,  as  modified,  affirmed  without 
Dosts  to  either  party  as  against  the  other. 

All  concur,  except  Oboyeb,  J.,  not  voting. 

Judgment  cuxordinqly. 
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fixtures  —  token  intention  wiU  control. 

The  owner  of  an  elevator  purcbased  from  the  plaintiff  an  engine  and  sMet  to 
place  therein,  and  to  secure  a  part  of  the  purchase-money  gave  his  promie- 
Bory  note,  secured  by  chattel  mortgage  upon  the  property  wherein  it  waa 
stipulated  that  the  engine  and  boiler  should  be  and  remain  personal  prop- 
erty until  the  note  was  paid.  They  were  placed  upon  a  foundation  outside 
of  the  elevator  and  a  house  was  built  over  them.  Held,  that  the  engine  and 
boiler  continued  personal  property  until  the  note  was  paid,  as  against  a 
prior  mortgagee  of  the  realty. 

Action  to  recover  for  the  alleged  conYersion  of  an  engine  and 
boiler. 

The  pIainti£F  manufactured  and  sold  to  one  Mrs.  Brown  an 
engine  and  boiler  to  be  by  her  put  up  and  used  in  a  new  elevatoi 
which  she  was  then  building,  and  Mrs.  Brown  gave  her  promissory 
notes  for  a  portion  of  the  purchase  price,  and  to  secure  its  payment 
executed  to  plaintiff  a  mortgage  upon  the  engine  and  boiler 
wherein  it  was  stipulated  and  agreed  that  the  engine  and  boilei 
should  be  and  remain  personal  property  until  the  notes  were  paid, 
notwithstanding  the  manner  in  which  they  should  be  placed  in  the 
elevator,  and  that  in  case  of  default  in  payment  of  the  notes  the 
plaintiff  should  have  the  right  to  enter  the  elevator  and  remove  the 
property. 

The  engine  and  boiler  were  put  upon  a  foundation  constructed 
for  them  outside  of  the  elevator  building,  and  a  building  called  the 
engine-house  was  built  over  them.  Mrs.  Brown  failed  to  pay  the 
note  and  plaintiff  went  to  remove  the  property  as  provided  in  the 
mortgage.  The  defendant  was  in  possession  of  the  elevator, 
claimed  to  own  the  engine  and  boiler,  and  refused  to  let  the  plain- 
tiff  have  them.  The  defendant  claimed  title  under  a  foreclosure 
sale  of  mortgages  on  the  elevator  executed  by  Mrs.  Brown  prior 
to  the  putting  in  of  the  engine  and  boiler.  By  stipulation  it 
was  agreed  tliat  the  sale  on  foreclosure  should  not  in  any  manner 
change  the  legal  rights  of  the  parties. 

The  jury  rendered  a  verdict  for  the  plaintiff  for  $5,141,  and 
judgment  was  entered  thereon.  This  judgment  was  affirmed  oj 
the  general  term  and  defendant  appealed. 

Vol.  XIII.  — 68 
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M.  A,  Whitney  and  R.  W.  Peck?uim,  Jr.,  for  appellants.  TI16 
engine  and  boiler  became  a  part  of  the  realty,  and  were  subject  to 
the  liens  of  defendant's  mortgages.  Potter  v.  Cromwelly  40  N.  Y. 
287;  Voorhees  v.  McGinnis,  41  id.  278;  Sparks  v.  State  Bk.,  7  Blaokt 
(Ind.)  469;  Capen  v.  Peckam,  35  Conn.  88;  Alvord  0.  M.  Co.  t. 
Oleasofiy  36  id.  86.  The  agreement  in  the  chattel  mortgage  was  of 
no  avail,  unless  consented  to  by  the  mortgagee  of  the  real  estate.  6 
Am.  L.  Beg.  (N.  S.)  329,  330;  Leland  v.  Gassett,  Dig.  (Vt  Bep.) 
835;  S.  C,  17  Vt.  403;  Prestofi  v.  Briggs,  16  id.  124;  Van  Ness 
V.  Pacard,  2  Peters,  137 ;  WalmsUy  v.  Milne,  6  Jur.  (N.  S.)  126; 
S.  C,  7  0.  B.  (N.  S.)  115;  Grady's  Law  of  Fixtures,  153;  4  Mete 
310;  Butler  v.  Parker,  7  id.  42;  Lane  v.  Kir*g,  8  Wend.  584;  Shep-^ 
ard  V.  Pkilbrick,  2  Den.  174;  Gillett  v.  Balcom,  6  Barb,  370.  Under 
a  mortgage  on  the  land  alone;  all  fixtures  erected  prior  or 
subsequent  to  the  mortgage  are  embraced.  7  0.  B.  (N.  S.)  185, 
and  cases  cited;  4  Deac.  Gh.  703;  4  E.  D.  S.  474;  2  Bam  &  0.  96; 
2  Add.  &  El.  157;  19  Barb.  317;  6  id.  370;  15  Mass.  159;  7  Mete. 
40;  8  Wend.  684;  2  Den.  174;  2  Sandf,  Oh.  359. 

John  Ganson,  for  respondents. 

FoLQBB,  J.  It  is  well  settled  that  chattels  may  be  annexed  to 
the  real  estate  and  still  retain  their  character  as  personal  property. 
See  Voorliees  v.  McGinnis,  48  N.  Y.  278,  and  cases  there  cited.  Of 
the  various  circumstances  which  may  determine  whether  in  any 
case  this  character  is  or  is  not  retained,  the  intention  with  which 
they  are  annexed  is  one;  and  if  the  intention  is,  that  they  shall  not 
by  annexation  become  a  part  of  the  freehold,  as  a  general  rule  they 
will  not.  The  limitation  to  this  is,  where  the  subject  or  mode  of 
annexation  is  such,  as  that  the  attributes  of  personal  property  can- 
not be  predicated  of  the  thing  in  controversy  {Ford  v.  (Jobby  20  N. 
Y.  344),  as  where  the  property  could  not  be  removed  without  practi- 
cally  destroying  it,  or  where  it  or  part  of  it  is  essential  to  the  sup- 
port of  that  to  which  it  is  attached.  Id. 

It  may  in  this  case  be  conceded,  that  if  there  were  no  fact  in  it 
but  the  placing  upon  the  premises  of  the  engine  and  boilers  in  the 
manner  in  which  they  were  attached  thereto,  they  would  have 
become  fixtures,  and  would  pass  as  a  part  of  the  realty.  But  the 
agreement  of  the  then  owner  of  the  land  and  the  plaintiff  is  express^ 
that  they  should  be  and  remain  personal  property  until  the  notes 
given  therefor  were  paid  ;  and  by  the  same  agreement,  power  was 
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giren  to  the  plaintifis,  to  enter  upon  the  premises  in  oertain  oontili* 
gencies,  and  to  take  and  carry  them  away.  While  there  ia  no 
doubt  but  that  the  intention  of  the  owner  of  the  land  was  that  the 
engine  and  boiler  should  ultimately  become  a  part  of  the  realty, 
and  be  permanently  affixed  to  it,  this  was  subordinate  to  the  prior 
intention  expressed  by  the  agreement.  That  fully  shows  her  inten- 
tion and  the  intention  of  the  plaintiffs,  that  the  act  of 
annexing  them  to  the  freehold  should  not  change  or  take  away  the 
character  of  them  as  chattels,  until  the  price  of  them  had  been 
fully  paid.  And  as  the  parties  may  by  their  agreement,  expressing 
their  intention  so  to  do,  preserve  and  continue  the  character  of  the 
chattels  as  personal  property,  there  can  be  no  doubt  but  that  as 
between  themselves,  the  agreement  in  this  case  was  fully  sufficient 
to  that  end. 

But  it  is  contended  that  where  in  the  solution  of  this  question 
the  intention  is  a  criterion,  it  must  be  the  intention  of  all  those 
who  are  interested  in  the  lands;  and  that  here  the  defendants,  prior 
mortgagees  of  the  real  estate,  were  interested,  and  have  not  expressed 
nor  shown  such  intention.  It  is  not  to  be  denied,  that  as  a  general 
rule  all  fixtures  put  upon  the  land  by  the  owner  thereof,  whether 
before  or  after  the  execution  of  a  mortgage  upon  it,  become  subject 
to  the  lien  thereof.  Yet  I  do  not  think  that  the  prior  mortgagee 
of  the  realty  can  interpose  before  foreclosure  and  sale,  to  prevent 
the  carrying  out  of  such  an  agreement  as  that  in  this  case.  Had 
the  mortgagees  taken  their  mortgage  upon  the  lands,  after  the  boil- 
ers and  engine  had  been  placed  thereon  under  this  agreement,  they 
would  have  had  no  right  to  prevent  the  removal  of  them  by  the 
plaintiffs,  on  the  happening  of  the  contingencies  contemplated  by 
it  The  rights  of  a  subsequent  mortgagee  are  no  greater  than  those 
of  a  subsequent  grantee,  and  he,  it  is  held,  cannot  claim  the  chat- 
tels thus  annexed,  and  must  seek  his  remedy  for  their  removal  by 
virtue  of  such  an  agreement,  upon  the  covenants  in  his  conveyance 
of  the  lands.  Mott  v.  Palmer,  1  N.  Y.  664;  and  see  IbrdY.  Cobb, 
supra. 

A  prior  mortgagee,  who  certainly  has  not  been  induced  to  enter 
into  his  relations  to  the  lands  by  the  presence  thereon  of  the  chat- 
tels in  dispute  subsequently  annexed  thereto,  has  no  greater  right 
than  a  subsequent  mortgagee.  Neither  could  claim  as  subject  to 
the  lien  of  his  mortgage,  personal  property  brought  on  to  the  prem« 
iiSBwith  permission  of  the  owbpt  of  the  lands,  and  not  at  all  affixed 
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thereto.  Nor  can  either  claim  personal  property  as  so  subject,  from 
the  mere  fact  of  the  affixing,  where,  by  the  express  agreement  of 
the  owner  of  the  fee  and  the  owner  of  the  chattel,  its  character  as 
personal  property  was  not  to  be  changed,  but  was  to  continue,  and 
it  to  be  subject  to  a  right  of  removal  by  the  owner  of  the  chattel 
on  failure  of  performance  of  conditions.  The  language  of  the 
authorities  is,  that  the  chattel  in  such  case  is  personal  property,  for 
which  an  action  of  trover  for  the  conversion  of  it  may  be  main- 
tained. Sfnith  V.  Be7ison,  1  Hill.  176;  Mott  v.  Palmer,  supra; 
Farrar  v.  Clianffetete,  5  Den.  527;  Ford  v.  Cobb,  supra. 

Another  consideration  makes  it  clear,  I  think,  that  in  this  case, 
the  absence  of  a  concurrent  intention  on  the  part  of  the  prior  mort- 
gagees is  of  no  weight.  As  above  stated,  as  a  general  rule,  all  fix- 
tures put  upon  lands  by  the  owner  thereof  become  a  part  thereof, 
and  subject  to  the  lien  of  a  prior  mortgage;  but  sometimes  it  is 
doubtful  if  they  have  been  so  annexed  as  to  so  become.  And  then, 
it  is  said,  the  question  may  be  decided  by  the  presumed  intent  of 
the  party  making  the  annexation  of  the  chattels.  Winslow  v. 
Mer.  Ins,  Co.,  4  Mete.  306.  The  law  makes  a  presumption  in 
the  case  of  any  one  making  such  annexation,  and  it  is  different 
as  the  interest  of  the  person  in  the  land  is  different,  that  is, 
wliether  it  is  temporary  or  permanent.  The  law  presumes  that 
because  the  interest  of  a  tenant  in  {he  land  is  temporary,  that  he 
affixes  for  himself,  with  a  view  to  his  own  enjoyment  during  his 
term,  and  not  to  enhance  the  value  of  the  estate;  hence,  it  permits 
annexations  made  by  him  to  be  detached  during  his  term,  if  done 
without  injury  to  the  freehold,  and  in  agreement  with  known 
usages.  The  law  presumes  that  because  the  interest  of  the  vendor 
of  real  estate,  who  is  the  owner  of  it,  has  been  permanent,  that  he 
has  made  annexations,  for  himself  to  be  sure,  but  with  a  view  to  a 
lasting  enjoyment  of  his  estate,  and  for  its  continued  enhancement 
in  value.  So  the  mortgagor  of  land  is  the  owner  of  it,  and  has 
a  permanent  interest  therein,  and  the  law  presumes  that 
im])rovements  which  he  makes  thereon,  by  the  annexation  of 
chattels,  he  makes  for  himself,  for  prolonged  enjoyment,  and  to 
enhance  permanently  the  value  of  his  estate.  Winslow  v.  Msr. 
Ins,  Co,,  supra.  These  are  presumptions  of  the  intention  of  the 
tenant  alone,  the  vendor  alone,  and  of  the  mortgagor  alone; 
nor  are  they  ordinarily  concerned  at  all,  with  the  relation  to 
the  lands,  or  with  the  purpose  of  the  landlord,  or  the  vendee,  oi 


SEPTEMBER  TERM,  1873.  54) 

Tiffl  V.  norton. 

the  mortgagee ;  though  there  may  be  ca^sos  in  which  the  intention 
of  both  parties  may  be  of  ellect,  as  where  a  mortgagee  has  loaned 
money  with  the  understanding  that  it  shall  be  applied  to  enhance 
the  value  of  the  estate  by  the  addition  of  chattels  in  such  manner. 
And  they  are  but  presumptions,  which  in  all  cases  may  be  entirely 
done  away  with  by  the  facts.  Layicaster  v.  EvCy  5  C.  B.  (N.  S.) 
♦717.  So  in  Elliott  v.  BUhopy  10  Exch.  *496  ;  S.  C.  in  error, 
11  i(L  113,  it  is  recognized  that  the  express  agreement  of  a 
tenant  may  prevent  him  from  the  exercise  of  his  right  to  detach 
his  anqexation ;  which  is  the  same  as  to  say,  that  his  agreement 
having  shown  that  it  was  not  his  intention  to  remove  them,  the 
presumption  of  contrary  purpose,  which  would  otherwise  arise,  is 
ro]>c'lled.  So  in  Potter  v.  Cratnwelly  40  N.  Y.  287,  and  cases  cited, 
it  is  conceded  that  if  the  intention  of  the  vendor  of  lands  be  to 
retain,  in  chattels  annexed  thereto,  their  character  as  personal 
property,  such  intention  will  prevail.  So  in  Voorhees  v.  McOinnis, 
supra,  it  is  conceded  that  if  the  intention  of  the  mortgagor  of 
lands  had  been  that  chattels  annexed  were  to  be  removable,  the 
prior  mortgagee  could  not  have  held  them  against  the  receiver  of 
the  goods,  etc.,  of  the  mortgagor.  See  also  Crane  v.  Brigham, 
11  N.  J.  Eq.  (3  Stock.)  29,  35;  Teaffy.  ffmitt,  1  Ohio  St. 
(McGook)  611-531.  The  general  rules  governing  the  rights  of 
parties  in  chattels  thus  annexed  to  the  real  estate  rest,  as  it  appears, 
apon  the  presumptions  which  the  law  makes  of  what  their  purpose 
is  in  the  act  of  annexation.  This  presumption  grows  out  of  their 
relation  to  and  interest  in  the  land,  and  not  from  the  relation  oi 
interest  in  it  of  others  which  may  be  opposite.  And  as  the  pre- 
sumption of  their  purpose  grows  alone  out  of  their  relation  and 
interest,  it  is  repelled  by  whatever  signifies  a  purpose  different ;  not 
a  different  purpose  in  those  holding  a  relation  which  may  become 
hostile,  but  their  own  different  purpose.  Ilence  I  conclude  that 
the  agreement  of  the  owner  of  the  land  with  the  plaintiffs,  as  it 
did  fully  express  their  distinct  purpose  that  those  annexations  of 
boiler  and  engines  should  not  make  them  a  part  of  the  real  estate, 
was  sufficient  to  that  effect  without  any  concurring  intention  ol 
the  defendants  as  prior  mortgagees. 

Though  the  defendants  became  the  purchasers  of  the  land  on 
the  foreclosure  of  the  mortgages,  and  were  the  owners  of  it  in  fee, 
and  probably  in  actual  possession  of  it,  and  of  the  boilers  and 
engines  annexed  to  it,  before  LJiis  action  was  brought  or  demand 
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made  of  them  for  these  chattels^  yet  they  are  to  be  considereid  in 
this  case  only  as  prior  mortgagees  of  it.  Snch  is  the  effect  of  the 
stipulation  made  by  them  that  the  sale  upon  the  decrees  should  not 
in  any  manner  change  the  legal  rights  of  the  plaintiffs  in  this 
action;  but  for  this,  it  would  haye  been  necessary  to  have 
determined  the  effect  upon  the  rights  of  the  parties  of  the  sale  on 
foreclosure^  and  the  change  of  title  and  possession  of  the  lands, 
and  the  application  to  that  state  of  facts  of  the  principle  laid 
down  in  Laiie  v.  Kingy  8  Wend.  584^  and  kindred  cases. 

It  appears  that  the  boilers  and  engine  cannot  be  remoyed  without 
some  injury  to  the  walls  built  up  about  them,  and  which  are  a  part 
of  the  real  estate  ;  yet  this  fact  will  not  debar  the  plaintiffs.  The 
chattels  have  not  become  a  part  of  the  building  ;  the  removal  of 
them  will  not  take  away  or  destroy  that  which  is  essential  to  the 
support  of  the  main  building,  or  other  part  of  the  real  estate  to 
which  they  were  attached  ;  nor  will  it  destroy  or  of  necessity  injure 
the  chattels  themselyes ;  nor  will  the  injury  to  the  walls  about 
them  be  great  in  extent  or  amount.  So  that  the  limitation  herein- 
before stated  does  not  apply. 

It  is  proper  to  add,  that  the  English  case  cited  and  much  relied 
upon  by  the  defendants  has  not  been  overlooked.  WdltMUy  v.  Milne, 
1  0.  B.  N.  S.  *  116.  I  do  not  gather  from  it  that  the  decision 
wss  placed  upon  the  ground  (as  the  defendant  claims),  that  the 
mortgagee  of  the  land  did  not  expect  or  understand  that  the 
chattels  annexed  were  removable  or  to  be  removed.  The  opinion 
of  the  court  seems  summed  up  in  the  concluding  sentence  :  ''  We 
think,  therefore,  that  when  the  mortgagor  (who  was  the  real  owner 
of  the  inheritance),  after  the  date  of  the  mortgage,  annexed  the 
fixtures  in  question  for  a  permanent  purpose  and  for  the  better 
enjojrment  of  his  estate,  he  thereby  made  them  a  part  of  the  free- 
hold which  had  been  vested  by  the  mortgage  deed  in  the  mortgagee.'* 
It  is  to  be  borne  in  mind,  too,  that  in  England  and  in  Massachu- 
setts  the  rights  of  a  mortgagee  of  land  in  the  mortgaged  premises 
are  greater  than  in  this  State.  He  is  regarded  as  the  owner  and 
the  mortgagor  in  the  light  of  a  tenant.  So  that  things  annexed  to 
the  land  become  fixtures  upon  the  land  of  the  mortgagee,  as  it 
were.     See  case  last  cited,  page  *  133  ;  Butler  v.  Page,  7  Meto.  40, 

The  judgment  should  be  afiQrmed,  with  costs  to  the  respondentii 

All  concur. 

Ju^lgment  affirmed. 
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DusxNBUBY,  appellant,  r.  Hotc 

(SN.T.On.) 

BiMhntpioif^pr€numtopayd0UqfUrdi9ohairg§, 

In  an  aaHon  <m  a  piomlaflorj  note  defendant  pleaded  hia  disehaige  in  bank- 
luptcy.  Upon  the  trial  plaintiflf  offered  evidence  of  a  promise  to  paj  the 
note  made  hj  the  defendant  flnbeequent  to  the  discha^g^.  HM,  that  the 
eridenoe  waa  admissible,  that  the  action  was  well  bronght  npon  the  original 
demand  and  that  the  new  promise  conid  be  proved  in  avoidance  of  the  dia- 
charge. 


AonoK  on  a  promissory  note.  The  defendant  pleaded  hia 
charge  in  bankruptcy.  Upon  the  trial  after  proof  of  the  diflohaige, 
plaintiff  offered  to  proye  a  subsequent  promise  by  the  defendant  to 
pay  the  note.  Defendant  objected  npon  the  ground  that  the  action 
was  upon  the  note,  not  upon  the  new  promise.  The  court  sus- 
tained the  objection  and  directed  a  yerdict  for  the  defendant.  The 
general  term  sustained  the  judgment  entered  on  the  verdict  and 
plaintiff  appealed. 

2>.  Jf.  Porter y  for  api)ellant. 

Cephas  Brainerd,  for  respondent. 

Akdsbwb,  J.  The  34th  section  of  the  bankrupt  law  declares 
that  a  discharge  in  bankrupty  releases  the  bankrupt  from  all  debts 
provable  under  the  act,  and  that  it  may  be  pleaded  as  a  full  and 
complete  bar  to  all  suits  brought  thereon. 

The  legal  obligation  of  the  bankrupt  is  by  force  of  positive  law 
discharged,  and  the  remedy  of  the  creditor  existing  at  the  time  the 
discharge  was  granted  to  recover  his  debt  by  suit  is  barred.  But 
the  debt  is  not  paid  by  the  discharge.  The  moral  obligation  of  the 
bankrupt  to  pay  it  remains.  It  is  due  in  conscience,  aJthough  dis- 
charged in  law,  and  this  moral  obligation,  uniting  with  a  subse- 
quent promise  by  the  bankrupt  to  pay  the  debt,  gives  a  right  of 
action^  It  was  held  in  SMppy  v.  Henderson,  14  Johns.  178,  that  it 
was  proper  for  the  plaintiff,  when  the  bankrupt  had  promised  to 
pay  tiie  debt  after  his  discharge,  to  bring  his  action  upon  the  orig- 
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inal  (IcmaTid,  and  to  reply  the  new  promise  in  avoidance  of  the  dig* 
charge  set  out  in  the  plea.  The  court,  following  the  English 
authorities,  said  that  the  replic4ition  of  the  new  promise  was  not  a 
departure  from  the  declaration,  but  supported  it  by  removing  the 
bar  interposed  by  the  plea,  and  that  in  point  of  pleading  it  was  like 
the  cases  where  the  defense  of  infancy  or  the  statute  of  limitations 
was  relied  upon.  The  case  of  Shippy  v.  Henderson  was  followed  in 
subsequent  cases,  and  the  doctrine  declared  in  it  became,  prior  to 
the  Code,  the  settled  law.  McNair  v.  Oilberty  3  Wend.  344;  Wait  v. 
Morris,  6  id.  394;  Fitzgerald  v.  Aleocander,  19  id.  402. 

The  question  whether  the  new  promise  is  the  real  cause  of  action, 
and  the  discharged  debt  the  consideration  which  supports  it,  or 
whether  the  new  promise  operates  as  a  waiver  by  the  bankrupt  of 
the  defense  which  the  discharge  gives  him  against  the  original 
demand,  has  occasioned  much  diversity  of  judicial  opinion.  The 
former  view  was  held  by  Maboy,  J.,  in  Depuy  v.  Swart,  3  Wend. 
139,  and  is  probably  the  one  best  supported  by  authority.  But^ 
after  as  before  the  decision  in  that  case,  the  court  held  that  the 
original  demand  might  be  treated  as  the  cause  of  action,  and,  for 
the  purpose  of  the  remedy,  the  decree  in  bankruptcy  was  regarded 
as  a  discharge  of  the  debt  sub  niodo  only,  and  the  new  promise  as  a 
waiver  of  the  bar  \o  the  recovery  of  the  debt  created  by  the 
discharge.  We  are  of  opinion  that  the  rule  of  pleading,  so  well 
settled  and  so  long  established,  should  be  adhered  to.  The  origi- 
nal debt  may  still  be  considered  the  cause  of  action  for  the  purpose 
of  the  remedy.  The  objection  that,  as  no  replication  is  now 
required,  the  pleadings  will  not  disclose  the  new  promise,  is  equally 
applicable  where  a  new  promise  is  relied  upon  to  avoid  the  defense 
of  infancy  or  the  statute  of  limitations,  and  in  these  cases  the  plain- 
tiff  may  now,  as  before  the  Code,  declare  upon  the  original  demand* 
Esselstyn  v.  Weeks,  12  N.  Y.  635. 

The  offer  of  the  plaintiff  to  prove  an  unconditional  promise  by 
the  defendant,  after  his  discharge,  to  pay  the  debt,  was  improperly 
overruled,  and  the  judgment  should,  for  this  reason,  be  reversed, 
and  a  new  trial  ordered,  with  costs  to  abide  the  event. 

All  concur,  except  Folobb,  J.,  not  voting. 

JudgfMint  rmmmdm 
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FUKB  y.  This  Boston  and  Albany  Railroad  Ookpaitt^ 

appellant. 

<98N.T.M9.) 

MatUr  and  Servant ^^UabUUff  of  eorp&roHon  for  acts  of  Us  agenU^in^wr^ 

toeo-MTvani. 

Defendant's  agent,  whose  datj  it  was  to  make  np  and  dispatch  trains  and  to 
employ  and  station  brakemen  thereon,  sent  out  a  train  without  the  reqnialta 
number  of  brakemen.  The  train  parted,  and  in  consequence  of  the  want  of 
necessary  brakemen,  one  part  collided  with  another  train,  killing  plaintilT's 
intestate,  who  was  also  a  servant  of  defendant.  Held,  that  the  defendant 
was  liable,  and  that  it  was  no  defense  that  the  agent  had  employed  necessary 
brakemen,  who  failed  to  appear  in  time  to  go  upon  the  train. 

Per  Chubch,  G.  J.  A  corporation  is  liable  for  negligence  or  want  of  proper  care* 
in  respect  to  such  acts  and  duties  as  it  is  required  to  perform  and  discharge 
as  master  or  principal,  without  regard  to  the  rank  or  title  of  the  agent 
intrusted  with  their  performance.  As  to  such  acts  the  agent  occupies  the 
place  of  the  corporation,  and  the  latter  should  be  deemed  present  and  coo- 
sequently  liable  for  the  manner  in  which  they  are  performed. 

AoTiON  by  Coonradt  Flike  as  administra^r  of  Ilenry  Sipperly, 
deceased,  to  recoyer  under  the  statute,  damages  for  the  death  of 
the  intestate  through  the  alleged  negligence  of  the  defendant. 
Judgment  was  entered  on  a  verdict  for  the  plaintiff,  and  waa 
affirmed  at  general  term.     The  defendant  appealed. 

George  W.  Miller j  for  appellants. 

Matthew  Hale,  for  respondent. 

Church,  C.  J.  The  plaintiff's  intestate  was  a  fireman  upon  a 
freiglit  train  upon  defendant's  road,  which  left  Albany  at  an  early 
hour  on  a  cold  day.  Some  miles  east  of  Albany  eleven  cars  of 
another  freight  train,  a  short  distance  in  advance,  became  acci- 
dentally detached  and  ran  back  and  collided  with  the  train  on 
which  the  deceased  was  employed,  by  means  of  which  he  was 
killed.  The  evidence  tended  to  show  that  the  forward  train  was 
deficient  in  brakemen ;  that  but  two  were  aboard,  when  there 
should  have  been  three,  which  was  the  usual  number  ;  and  that  if 
a  third  brakeman  had  been  there  he  would  have  been  stationed 
upon  the  eleven  runaway  cars,  and  with  the  brakemen  on  them 
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could  have  controlled  their  impetus  and  prevented  the  accident. 
The  company  had  at  Albany  an  agent,  called  a  head  conductor, 
whose  business  it  was  to  make  up  the  morning  trains,  hire  and  station 
the  brakemen,  and  generally  to  prejiare  and  dispatch  these  traina. 
The  general  rule  that  the  employer  is  not  liable  to  one  servant  or 
laborer  for  an  injury  resulting  from  the  carelessness  or  negligence 
of  another  servant  or  co-laborer,  has  been  recently  so  fully  con- 
sidered by  this  court  in  the  two  cases  of  Laning  v.  N.  Y,  G,  R,  B. 
Co.,  49  N.  Y.  621 ;  S.  C,  10  Am.  Rep.  47,  and  Bricktier  v.  Tl^e  Sams, 
49  id.  672,  that  discussion  is  unnecessary  except  as  far  as  may  bt^ 
pertinent  to  determine  its  application  to  the  facts  of  this  case. 
This  doctrine  was  first  promulgated  in  England  in  1837,  3  M.  & 
W.  1,  in  South  Carolina  in  1841,  1  McCullom,  385,  and  in  Massa- 
chusetts in  1842,  4  Mete.  49,  and  has  been  adopted  in  this  and  most 
of  the  other  States  in  the  Union.  There  has  been  a  diversity  of 
reasons  given  for  its  adoption,  which  have  led  to  some  confusion  in 
its  application.  The  reasons  for  the  rule  are  well  stated  by  Pratt, 
J.,  in  the  first  case  in  which  it  was  applied  in  this  State,  6  Barb. 
231,  and  were  in  substance  that  the  rule  respondeat  superior  does 
not  itself  spring  directly  from  principles  of  natural  justice  and 
equity,  but  has  been  established  upon  principles  of  expediency  and 
public  policy  for  the  protection  of  the  community ;  and  that,  in 
view  of  the  unjust  consequences  which  may  ensue  from  its  applicar* 
tion  for  injuries  by  co-servants,  the  same  principles  of  public  policy 
demand  its  limitation,  and  that  while  the  general  rule  was 
demanded  for  the  protection  of  the  community,  the  exception  is 
demanded  for  the  protection  of  the  employer,  especially  in  view  of 
the  manner  in  which  the  principal  business  of  the  country  is  now 
transacted.  This  view  evinces  the  flexibility  of  the  principles  of 
the  common  law,  which  are  capable  of  adaptation  to  new  or 
changed  circumstances,  and  enables  courts  to  adjust  the  applica- 
tion of  the  principle,  not  in  obedience  to  a  supposed  arbitrary  rule, 
but  with  such  limitations  and  qualifications  as  best  accord  with 
reason  and  justice.  In  applying  the  rule  we  should  be  cautious 
not  to  violate  the  very  principles  upon  which  it  is  founded.  While 
shielding  the  employer  from  unjust  and  burdensome  liabilities,  we 
should  not  withhold  all  redress  from  the  employed  for  remissness 
and  carelessness  in  respect  to  duties  which  fairly  devolve  upon  the 
former  as  the  principal,  and  over  which  the  latter  have  no  oontroL 
In  6  M.,  H.  &  O.  352,  the  court  very  justly  said  :  ''  Though  W9 
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have  said  that  a  master  is  not  generally  responsible  to  a  servant  for 
an  injury  occasioned  by  a  fellow-servant  while  they  are  acting  in 
one  common  service,  yet  this  must  be  taken  with  the  qualification 
that  the  master  shall  have  taken  due  care  not  to  expose  his  servants 
tc  unreasonable  risks.'' 

The  master  is  liable  if  his  own  negligence  or  want  of  care  pro* 
duces  the  injury^  and  this  may  be  manifested  by  employing  unfit 
servants  or  agents,  or  furnishing  improper  or  unsafe  machinery, 
implements,  facilities  or  materials  for  the  use  of  the  servant  25  N* 
Y.  562;  39  id.  468.  It  was  at  first  doubted  by  this  court  whether 
the  exemption  should  not  be  limited  to  injuries  by  servants  whose 
employment  was  the  same ;  1  Seld.  492,  per  Gardiner,  J. ;  but  it 
has  since  been  repeatedly  held  that  injuries  by  servants  or  agents, 
engaged  in  the  same  general  business  or  enterprise,  are  within  the 
the  exemption;  id.  Hence  the  difficulty  of  applying  the  rule  in 
actions  against  corporations  whose  whole  business  can  only  be 
transacted  by  agents  who  are  in  some  sense  co-servants.  In  39  N. 
Y.,  supra,  the  court  decided  that  a  corporation  was  liable  if  n  )gli- 
gence  causing  injury  to  a  subordinate  servant  could  be  imputed  to 
the  directors,  but  did  not  establish  any  definite  rule  on  the  subject 
The  true  rule,  I  apprehend,  is  to  hold  the  corporation  liable  for 
negligence  or  want  of  proper  care  in  respect  to  such  acts  and  duti(« 
as  it  is  required  to  perform  and  discharge  as  master  or  principal, 
without  regard  to  the  rank  or  title  of  the  agent  intrusted  with  their 
performance.  As  to  such  acts,  the  agent  occupies  the  place  of  the 
corporation,  and  the  latter  should  be  deemed  present,  and  conse- 
quently liable  for  the  manner  in  which  they  are  performed.  If  an 
agent  employs  unfit  servants,  his  fault  is  that  of  the  corporation, 
because  it  occurred  in  the  performance  of  the  principal's  duty, 
although  only  an  agent  himself.  So  in  providing  machinery  or 
materials,  and  in  the  general  arrangement  and  management  of  the 
business,  he  is  in  the  discharge  of  the  duty  pertaining  to  the  prin- 
cipal. 

In  the  case  before  us  it  was  clearly  the  duty  of  the  corporation,  in 
making  up  and  dispatching  the  advance  train,  to  supply  it  with 
suitable  machinery  and  sufficient  help  for  the  business  and  journey 
which  it  was  about  to  undertake;  and  if  there  was  any  want  of  care 
in  these  respects,  wliich  caused  the  injury,  it  is  liable.  Rockefeller 
had  the  general  charge  of  this  business,  and,  within  the  principle 
decided  in  the  Laning  case,  represented  the  corf  oration  itself. 
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It  is  claimed,  by  the  counsel  for  the  appellant,  that  the  company 
are  not  liable,  because  the  agent  had,  in  fact,  employed  a  third 
brakeman  to  go  upon  this  train,  who,  by  reason  of  oversleeping; 
failed  to  get  aboard  in  time,  and  hence,  that  the  injury  must  be 
attributed  to  his  negligence,  or,  if  attributable  to  the  negligence  of 
the  general  agent  in  not  supplying  his  place  with  another  man, 
such  negligence  must  be  regarded  as  committed  while  acting  in  the 
capacity  of  a  mere  co-servant,  within  the  doctrine  of  irresponsi* 
bility.  Neither  of  these  positions  is  tenable.  The  hiring  of  a 
third  brakeman  was  only  one  of  the  steps  proper  to  be  taken  to  dis- 
charge the  principal's  duty,  which  was  to  supply  with  sufficient 
help  and  machinery,  and  properly  dispatch  "the  train  in  question, 
and  this  duty  remained  to  be  performed,  although  the  hired  brake- 
man  failed  to  wake  up  in  time,  or  was  sick,  or  failed  to  appear  for 
any  other  reason.  It  was  negligent  for  the  company  to  start  the 
train  without  sufficient  help.  The  acts  of  Rockefeller  cannot  be 
divided  up,  and  a  part  of  them  regarded  as  those  of  the  company, 
and  the  other  part  as  those  of  a  co-servant  merely,  for  the  obvious 
reason  that  all  his  acts  constituted  but  a  single  duty.  His  acts  are 
indivisible,  and  the  attempt  to  create  a  distinction  in  their  charac- 
ter would  involve  a  refinement  in  favor  of  corporate  immunity  not 
warranted  by  reason  or  authority.  As  well  might  the  company  be 
relieved  if  the  train  was  started  without  an  engineer,  or  without 
brakes,  or  with  a  defective  engine.  The  same  duty  rested  upon  the 
company,  though  every  man  employed  had  died  or  run  away  during 
the  night,  and  if  negligent  in  discharging  it,  either  by  acts  of  com- 
mission or  omission  whether  in  employing  improper  help,  or  not 
enough  of  it,  or  in  not  requiring  their  presence  upon  the  train,  it 
is,  upon  every  just  principle,  responsible  for  the  consequences.  Nor 
is  the  company  relieved,  although  negligence  may  be  imputed  to 
the  defaulting  brakeman.  The  only  effect  of  that  circumstance 
would  be  to  make  the  negligence  contributory  with  the  brakeman, 
but  would  not  affect  the  liability  of  the  company.  It  is  unneces- 
sary, therefore,  to  inquire  whether  the  sleeping  brakeman  was  so 
engaged  in  the  common  service  as  that  the  defendants  ccTild  be 
exempted  from  liability  if  the  injury  was  solely  attributable  to  his 
neglect 

Assuming  that  the  facts  are,  as  the  jury  must  have  found,  the 
liability  of  the  company  is  clear.  These  heavy  freight  trains  were 
dispatched  only  five  minutes  apart,  and  traversed  a  very  heavy 
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grade,  and  were  liable,  especially  in  cold  weather,  to  precisely  gnoh 
accidents  as  did  occnr,  in  which  event  collisions,  with  fatal  resoltsy 
were  almost  certain  to  ensue.  The  principal  protection  in  such 
cases  is  the  prompt  and  efficient  application  of  the  braises,  and  the 
ntmost  care  should  be  exercised  in  providing  a  sufficient  number  of 
reliable  men  to  perform  this  duty.  If  we  were  called  upon  to  spell 
out  a  contract  between  the  parties,  it  would  be  implied  that  the 
company  agreed  to  use  proper  care  not  to  expose  the  deceased  to 
risks  of  this  character.  He  was  engaged  upon  another  train  in  the 
discharge  of  his  duty,  and  was  not  only  in  no  way  connected  with 
the  broken  train,  but  he  could  neither  know  of  nor  provide  against 
the  defect. 

No  authority  has  been  cited  which  would  justify  us  in  relieving 
the  defendant  from  this  liability,  nor  have  I  been  able  to  find  any. 
In  8  Gush.  270,  the  Supreme  Court  of  Massachusetts  intimate, 
although  it  was  unnecessary  to  decide,  that  a  railroad  company  ii 
liable  for  an  Injury  to  an  employee,  caused  by  a  deficiency  of  help 
upon  another  train. 

Mr.  Bedfield,  in  a  note  in  a  recent  edition  of  his  work  on  rail- 
ways, expresses  the  opinion  that  corporations  should  be  regarded  ai 
constructively  present  in  all  acts  performed  by  their  general  agentSi 
within  the  range  of  their  employment;  and  the  tendency  of  judi" 
cial  opinion,  while  it  adheres  to  the  general  rule  of  irresponsibilitji 
is  against  extending  it. 

G^ie  judgment  must  be  affirmed. 

Pbokhak,  Akdbbws  and  Bapallo,  JJ.,  concur. 

Allev,  Obotbb  and  Folgbb,  JJ.,  dissent 

Judgmtd/U  qfflrmdtL 
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Chssteb  v.  Dickersok,  appellant 

(64*  N.  Y.  L) 

Pwrtn&nhip9  in  reference  to  lands  —  Fraudulent  acU  and  repret&fUaUant  —  Xls* 

bUUy  of  one  partner  for  fraud  of  copartner. 

Defendants  entered  into  a  written  agreement  to  purchase,  lease,  and  take 
refusals  of  lands  on  their  joint  account,  and  to  sell,  lease  or  work  the  lands 
so  obtained,  all  losses,  expenses,  gains  and  profits  to  be  dlvldec!  equallj 
among  the  parties  to  the  agreement.  There  was  evidence  that  this  agree- 
ment had  previouslj  been  iu  existence  by  parol.  R.,  one  of  the  defendants, 
represented  to  plaintiffs  that  the  lands  were  oil-producing,  whereas  the  indi- 
cations of  oil  had  been  produced  bj  petroleum  poured  on  the  lands  through 
the  connivance  of  J.,  anotlier  of  the  defendants.  R.  was  cognizant  of  the 
fraud,  but  it  did  not  appear  that  D.,  another  defendant,  knew  of  it.  Plain- 
tiffs purchased  the  lands,  and  after  discovering  the  fraud,  brought  an  action 
against  defendants.  Jleld,  that  the  agreement  entered  Into  bj  defendants 
was  a  partnership  and  was  valid  even  when  existing  hj  parol ;  also  that  D. 
was  liable  with  J.  and  R.  for  their  fraudulent  acts  and  representations  In  the 
transaction  of  the  partnership  enterprise. 

Action  brought  by  Chester  and  others  against  Dickcrson,  Beed, 
Jones  and  Dewitt  for  damages  arising  from  fraud  and  deceit  in  the 
sale  of  lands.  It  appeared  that  in  Novembery  1864^  defendants 
entered  into  a  written  agreement  whereby  they  agreed  to  purchase, 
lease  and  take  refusals  of  lands  on  their  joint  account^  and  that 
they  should  sell,  lease  or  work  the  lands  thus  taken.  They  further 
agreed  that  the  expenses  and  losses,  gains  and  profits,  should  be 
shared  equally.  There  was  evidence  that  this  agreement  had  existed 
by  parol  from  September,  1864.  Lands  were  accordingly  taken,  and 
Eoed  entered  into  negotiations  with  plaintiffs,  and  represented  the 
lands  to  be  oil-producing,  showing  the  indications  of  oil,  which  it 
appeared  had  been  produced  by  iictroleum  poured  on  the  lands  by 
one  Higga,  through  the  connivance  of  Jones.  The  plaintiffs  pur- 
chased the  lands  on  the  faith  of  these  representations  and  indica- 
tions,  and  the  purchase  -  money  was  divided  among  defendants. 
There  was  evidence  that  Reed  participated  in  the  fraud,  but  Dick- 
erson  was  not  implicated  by  the  evidence.    Dewitt  died  pending  the 

^  The  cases  from  M  New  York  were  decided  In  the  Commission  of  Appeals  whlofa  Is  «» 
Ofdinate  with  the  Court  of  App»*a1h. 
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action.  Plaintiffs  brought  suit  against  defendants^  on  discoTering 
the  fraud.  The  conrt  charged  that  the  partnership  could  exist  by 
parol^  and  that  all  the  defendants  were  liable  for  the  fraud  com« 
mitted  by  either  in  and  about  the  partnership.  The  plaintifb 
obtained  a  verdict  and  judgment.  The  general  term  afBrmed  the 
judgment,  and  defendants,  Dickerson  and  Beed,  appealed  to  this 
court. 

James  Emott^  for  appellants.  Defendants  were  not  liable  for  the 
torts  of  each  other,  as  are  partners  in  a  mercantile  firm.  Patterson 
Y.  Brewster,  4  Edw.  Ch.  352;  Pitts  v.  WaugJi.  4  Mass.  424 ;  Alger 
V.  Raymond ,  7  Bosw.  418;  Coles  v.  Coles,  16  Johns.  159;  Stewart  y. 
Mackmey  (E.  R),  6  Eq.  Cas.  479;  S.  C.  on  appeal  (E.  E.),  4  Oh. 
App.  603;  Porter  v.  McClure,  15  Wend.  137;  BuchanY.  Stimnar, 
2  Barb.  Ch.  165;  Smith  v.  Jackson,  2  Edw.  Ch.  28;  CoUumh  y. 
Read,  24  N,  Y.  505;  Pierce  v.  Jackson,  6  Mass.  245;  Shenoood  v. 
Warnick,  5  Greenl.  295;  Hutchins  v.  Turner,  8  Humph.  415; 
Wayland  v.  Elkins,  1  Starkie's  K  P.  R.  272;  Collyer  on  Part., 
§§456-461;  Story  on  Part.,  §§  167,  168;  Chamberlain  y.  Prior,  2 
Keyes,  539;  Fogerty  v.  Jordan,  2  Robt  319.  The  partnership  of 
defendants  in  the  lands  could  not  exist  by  parol.  Story  on  Part, 
§  83;  1  Kent's  Com.  173;  3  id.  38;  3  Denio,  125;  4  Edw.  Ch.  352 ; 
5  Mass.  424;  7  Bosw.  41;  15  Johns.  159;  Hoode  v.  Carr,  1  Sumn.  173; 
Smith  y.  Burnham,  3  id.  345. 

A.  Anthony,  for  respondents.  Partners  are  jointly  and  severally 
Uable  for  the  frauds  committed  by  one  partner  in  partiiership  trans- 
actions, although  they  did  not  haye  any  connection  with,  knowledge 
of,  or  participation  in  the  frauds.  Story  on  Part.,  §  108;  Collyer 
on  Pari  (Perkins'  ed.)  '401;  25  N.  Y.  597;  Durst  y.  Burton,  47  id. 
167;  aflSrming2  Lans.  143;  Horn  y.  Nichols,  1  Salk.  298;  Chemung 
Canal  Bk,  y.  Bradiier,  44  N.  Y.  680;  Baum  y.  Mullen,  47  id.  577; 
ElwellY.  Clianiherlain,  31  id.  611;  Sinith  y.  Tracy,  36  id.  79;  13 
Wend.  520;  Hatokins  y.  Appleby,  2  Sandf.  421;  Manufacturer^ 
Bank  y.  Oove  &  Graff  on,  15  Mass.  75;  WillettY.  Chambers,  2  Cow. 
814;  Eager  y.  Barnes,  31  Beav.  582;  Smith  y.  Carlton,  2  Barb.  CIl 
336;  Storiswell  v.  U.  S.  13  Wall.  531.  A  partner  is  also  liable  for 
false  representations  of  his  copartner.  Sweet  y.  Bradley,  24  Barb* 
549;  Marsh  y,  Keating,  1  Scott,  5;  Locke  y.  Steams,  1  Mete.  (Mass.) 
563;  St,  Aubyn  v.  Smart,  3  Ch.  App.  647;  Patten  v.  Gamey,  17 
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Mass.  182;  White  v.  McOilly  2  Mete.  (Ky.)  262;  Hadpld  v.  Jama- 
ton,  2  Munf.  66.  67;  Ortswold  v.  Haven,  26  N.  Y.  697;  Crawford  v, 
Willins,  4  Dall.  268;  Durst  y.  Burton,  47  N.  Y.  167;  0.  C.  Bk.  v. 
Bradner,  44  id.  680.  A  valid  partnership  with  lands  for  its  object, 
may  be  created  by  parol.  Foster  y.  Hale,  6  Vic.  809;  EssexY. 
Essex,  20  Beay.  449;  Dale  v.  Hamitton,  6  Hare,  369;  Smith  y.  TarU 
ton,  2  Barb.  Gh.  336;  Olcott  v.  Wing,  4  McLean,  16.  A  partnership 
may  for  months  exist  by  parol,  and  afterward  the  partnership  agree- 
ment be  reduced  to  writing.  1  Man.  &  0. 166  ;  Vere  y.  AMey,  10 
Bam.  &  Oreswell,  288;  21  Bng.  0.  L.  127;  Foster  v.  Haie,  6  Vesey, 
309;  Essex  v.  Essex,  20  Beav.  449;  Dale  v.  Hamilton,  6  Hem.  369; 
affirmed,  2  Ph.  266.  Dickerson  haying  shared  in  the  proceeds  of  the 
sale  to  plaintiffs,  is  chargeable  with  a  ratification  of  the  frand,  even 
though  ignorant  3f  the  facts.  Bennett  y.  Judson,  21  N.  Y.  238; 
ElweU  y.  Chamberlain,  31  id.  611;  Doggett  y.  Emmerson,  8  Story, 
700;  Brass  y.  Worth,  40  Barb.  664;  Smith  y.  Tracy,  36  N.  Y.  79. 

Earl,  G.  It  cannot  be  questioned  that  two  or  more  per- 
sons may  become  partners  in  buying  and  selling  land.  There 
is  nothing  in  the  nature  or  essence  of  a  partnership  which  requires 
that  it  should  be  confined  to  ordinary  trade  and  commerce,  or  to 
dealings  in  personal  property.  Story  on  Part,  §§  82,  83;  GoUyer 
on  Part.,  §§  3,  61,  and  note ;  Dudley  y.  LUtUfield,  21  Me.  418; 
Sage  y.  Sherman,  2  N.  Y.  417;  Mead  y.  Shepard,  64  Barb.  474; 
Pendleton  y.  Wambersiu,  4  Cranch,  73;  Thompson  y.  Bowman,  6 
Wall.  316;  Hoxie  y.  Oarr,  1  Sumner,  173.  Ke^tf  says,  "a  partner- 
ship is  a  contract  of  two  or  more  persons  to  place  their  money, 
effects,  labor  and  skill,  or  some  or  all  of  them,  in  lawful  com- 
merce or  business,  and  to  diyide  the  profit  and  share  the  loss  in  cer- 
tain proportions;  and  that  it  is  not  essential  to  a  legal  partnership 
that  it  be  confined  to  commercial  business.  It  may  exist  between 
attorneys,  conyeyancers,  mechanics,  owners  of  a  line  of  stage- 
coaches, artisans  or  farmers,  as  well  as  between  merchants  and 
bankers."  3  Kent's  Gom.  24, 28;  and  why  may  it  not  exist  between 
dealers  and  speculators  in  real  estate? 

But,  as  it  is  claimed  that  the  partnership  in  this  case  existed  by 
parol  before  the  execution  of  the  written  agreement,  dated  Noyem- 
ber  28,  1864,  it  is  necessary  to  inquire  whether  a  partnership,  in 
reference  to  lands,  can  be  formed  and  proyed  by  paroL  Upon  this 
question  there  is  considerable  conflict  in  the  authorities.    On  the 
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one  hand  it  is  claimed  that  a  parol  agreement  for  such  a  partner- 
ship wonld  be  within  the  statute  of  frauds  which  provides  that  no 
estate  or  interest  in  lands  shall  be  created,  assigned  or  declared, 
unless  by  act  or  operation  of  law,  or  by  a  deed  or  conyeyance  in 
writing  subscribed  by  the  party  creating,  granting,  assigning  or 
declaring  the  same;  and  to  this  cFect  is  the  case  of  Smith  y.  Bum^ 
ham,  3  Sumner,  345.  On  the  other  hand  it  is  claimed  that  such  an 
agreement  is  not  affected  by  the  statute  of  frauds,  for  the  reason 
that  the  real  estate  is  treated  and  administered  in  equity  as  personal 
property  for  all  the  purposes  of  the  partnership.  A  court  of  equity 
having  full  jurisdiction  of  all  cases  between  partners  touching  the 
partnership  property,  it  is  claimed  that  it  will  inquire  into,  take  an 
account  of,  and  administer  upon  all  the  partnership  property, 
whether  it  be  real  or  personal,  and  in  such  cases  will  not  allow  one 
partner  to  commit  a  fraud  or  a  breach  of  trust  upon  his  copartner 
by  taking  advantage  of  the  statute  of  frauds;  and  to  this  efEect  are 
the  following  authorities:  Dale  v.  Hamilton,  5  Hare,  369;  Essex  v. 
Essexy  20  Beavan,  449;  Bunnell  v.  Taintor,  4  Conn.  568.  A  full 
discussion  of  the  question  is  found  in  Dale  v.  Hamilton;  and  the 
reasoning  and  review  of  the  cases  there  by  Vice-Chancellor  Waqbam 
are  quite  satisfactory.  The  general  doctrine  is  there  laid  down  that 
'^a  partnership  agreement  between  A.  and  B.  that  they  shall  be 
jointly  interested  in  a  speculation  for  baying,  improving  for  sale 
and  selling  lands  may  be  proved  without  being  evidenced  by  any 
writing,  signed  by  or  by  the  authority  of  the  party  to  be  charged 
therewith  within  the  statute  of  frauds;  and  such  an  agreement 
being  proved,  A.  or  B.  may  establish  his  interest  in  land,  the  sub- 
ject of  the  partnership,  without  such  interest  being  evidenced  by 
any  such  writing,"  I  am  inclined  to  think  this  doctrine  to  be 
founded  upon  the  best  reason  and  the  most  authority.  But  whether 
it  is  or  not,  it  is  not  very  important  to  decide  in  this  case.  Most  of 
the  conflict  in  the  authorities  has  arisen  in  controversies  about  the 
title  to  the  real  estate  after  the  dissolution  of  the  partnership  or  the 
death  of  one  of  the  partners.  But  suppose  two  persons,  by  parol 
agreement,  enter  into  a  partnership  to  speculate  in  lands,  how  io 
they  come  in  conflict  with  the  statute  of  frauds?  No  estate  or 
interest  in  land  has  been  granted,  assigned  or  declared.  When  the 
agreement  is  made  no  lands  are  owned  by  the  firm,  and  neither 
party  attempts  to  convey  or  assign  any  to  the  other.  The  contract 
is  a  valid  one,  and  in  pursuance  of  this  agreement  they  go  on  and 
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buy,  improve  and  sell  lands.  While  they  are  doing  this,  do  they 
not  act  as  partners  and  bear  a  partnership  relation  to  each  other? 
Within  the  meaning  of  the  statute  in  such  case  neither  conveys  or 
assigns  any  land  to  the  other,  and  hence  there  is  no  conflict  with 
the  statute.  The  statute  is  not  so  broad  as  to  prevent  proof  by 
parol  of  an  interest  in  lands;  it  is  simply  aimed  at  the  creation  or 
conveyance  of  an  estate  in  lands  without  a  writing.  If  there  was  a 
parol  agreement  in  this  case  before  the  written  one,  it  was  just  like 
the  one  embodied  in  the  writing,  to  wit,  a  partnership  to  purchase, 
lease  and  take  refusals  of  land  and  then  sell,  lease  or  work  them  for 
the  joint  benefit  of  the  parties.  This  is  not  a  controversy  about  the 
title  to  any  of  the  lands  taken  or  owned  by  the  partners,  but  it 
simply  relates  to  the  conduct  of  the  defendants  while  they  were 
acting  as  partners;  and  in  such  a  case  the  statute  of  frauds  cer^ 
tainly  can  present  no  obstacle  to  relief. 

We  then  come  to  the  question  whether  there  was  sufficient  proof 
of  the  existence  of  this  partnership  by  parol  before  the  28th  of 
November,  1864,  and  I  cannot  doubt  that  there  was.  Jones  dis- 
tinctly testified  that  the  partnership  between  all  the  defendants  did 
exist  as  early  as  September,  and  that  it  was  afterward  put  into 
writing.  Neither  Reed  nor  Dickerson,  in  their  testimony,  denied 
this,  and  neither  of  them  claimed  that  they  did  not  become  part- 
ners until  the  writing  was  executed.  There  is  abundant  evidence 
that  Reed  was  associated  with  Jones  as  early  as  the  latter  part  of 
September,  or  the  fore  part  of  October.  It  does  not  appear  how  or 
by  what  negotiation  the  members  of  the  firm  were  brought  together 
in  partnership,  and  it  does  not  appear  through  what  agency  Dick- 
erson was  induced  to  join  with  the  others.  As  to  him,  all  we  have 
is  the  evidence  of  Jones,  above  referred  to,  and  the  writing,  and 
the  fact  that  he,  subsequently,  without  objection,  in  the  division  of 
the  money  received  from  the  plaintiffs,  allowed  his  share  of  the  sums 
paid  for  the  services  of  Iliggs,  who  was  employed  to  pour  oil  upon 
the  lands,  from  some  time  about  the  1st  of  September.  Hence, 
we  must  take  it  as  proved,  in  this  case,  that  this  partnership  existed 
as  early  as  September,  18G4.  But  it  is  claimed,  on  the  part  of  the 
appellants,  that  all  tlie  rules  of  commercial  partnerships  do  not 
apply  to  a  partnership  in  real  estate.  They  apply  to  every  other  kind 
of  partnerships,  and  why  not  to  this  ?  This  kind  of  partnership  is 
formed  like  every  other,  for  the  mutual  profit  and  advantage  of  the 
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parties,  and  there  is  no  reason  wliy  it  should  not  be  governed  by 
the  same  rules. 

In  all  partnerships  one  partner  is  the  general  agent  of  all  the 
partners  for  the  transaction  of  all  the  partnership  business,  and  I 
can  perceive  no  reason  for  not  applying  the  same  rule  of  agency  to 
l)artnerships  in  real  estate.  In  fact,  all  the  powers,  duties  and 
rights  which  usually  appertain  to  partnerships,  must  appertain  to 
partnerships  in  real  estate,  except  as  they  are  modified  by  the  char- 
actor  of  the  property;  and  the  only  difference  grows  out  of  the 
rnles  of  law  in  reference  to  the  conveyance  and  transmission  of  real 
estate.  One  partner  cannot  convey  the  whole  title  to  real  estate 
unli'sa  the  whole  title  is  vested  in  him.  Van  Brunt  v,  Applegafe,  44 
X.  V.  544.  But  he  can  enter  into  an  executory  contract  to  con- 
vey, which  a  court  of  equity  will  enforce.  While  a  contract  for  the 
convoyance  of  land  must  be  in  writing,  yet  an  agent  to  execute  the 
contract  may  be  appointed  by  parol.  Willard  on  Real  Estate,  376. 
And  hence,  when  the  partnership  business  is  to  d8al  in  real  estate, 
one  partner  has  ample  power,  as  general  agent  of  the  firm,  to  enter 
into  an  executory  contract  for  the  sale  of  real  estate.  I  find  no 
authority  holding  that  the  rules  of  ordinary  commercial  partner- 
ship do  not  apply  to  partnerships  in  real  estate,  except  the  case  of 
Pitts  V.  Waugh,  4  Mass.  424.  It  was  there  held  that  the  law  mer- 
chant respecting  dormant  partners  did  not  extend  to  speculators  in 
land.  The  learned  judge  writing  the  opinion  did  not  cite  any 
authority  for  the  decision  he  made,  and  his  reasons  for  the  conclu- 
sions which  he  reached  are  not  satisfactory. 

Dormant  partners  are  held  liable  for  the  debts  and  contracts  of 
the  firm,  because  they  are,  in  fact,  members  of  the  firm,  and  share 
in  its  profits,  and  the  law  will  not  allow  them  secretly  to  share  in 
the  profits  of  the  fiim  without  taking  their  share  of  ttie  risks  and 
bearing  their  share  of  the  losses,  as  to  third  persons.  And  there  ia 
precisely  the  same  reasons  for  holding  a  dormant  partner  in  a  real 
estate  partnership  liable  to  all  persons  dealing  with  the  firm. 
In  Patterson  v.  Brewster,  4  Ed.  Ch.  322,  the  vice-chancellor 
expressed  the  opinion  that  the  law  merchant  does  not  apply  to  part- 
ners in  buying  and  selling  land.  This  case  and  Pitts  v.  Waugh 
are  commented  on  by  Judge  Mitchell  in  Bemus  v.  Harrison,  19 
Barb.  53,  and  are  there  shown  not  to  be  precise  authority  for  the 
doctrines  announced.  It  follows,  therefore,  that  tlie  court  com- 
mitted no  error  in  holding  that  all  the  partners  were  liable  for  tho 
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frandfi  committed  by  either  in  the  transaction  and  prosecution  of 
the  partnership  enterprise^  for  it  is  well  settled  that  the  firm  Ib 
bonnd  for  the  fraud  oommitted  by  one  partner  in  the  course  of  the 
transactions  and  business  of  the  partnership,  even  when  the  other 
partners  have  not  the  slightest  connection  with,  or  knowledge  of^ 
or  participation  in  the  fraud.  Story  on  Part.,  g  108;  GoUyer  on 
Part,  §  446;  Orimold  v.  HaveUy  26  N.  Y.  595. 
[The  remainder  of  the  opinion  is  unimportant] 

Judgment  affirmkU 


ATLAjmo  Dock  Oompaky  y.  Lbayiit,  appellant 

OM  N.  Y.  85.) 
Deed^HabUUif  qf  grantee  in  deed  poll -^iffeet  of  eavenmU, 

Plaintiff  oonyeyed  to  W.  land  bj  warranty  deed,  signed  onlj  hj  plmintlill  Th« 
deed  contained  a  covenant  on  behalf  of  W.  and  his  heira  and  asslgnfl  that 
the/  wonld  not  erect  npon  the  land  an/  dlBtillery.  A  portion  of  the  land 
came  into  possession  of  defendants  through  yarioos  conveyances.  Defend- 
ants' deed  did  not  contain  the  covenant  against  building  a  distillerj,  and  they 
subsequently  erected  one.  Eeld,  that  an  action  would  lie  by  plaintiff  to 
restrain  defendants  from  using  the  distillery.  The  covenant  bound  W.  and 
his  assigns,  although  he  did  not  sign  the  deed  from  plaintiff  to  him. 


Aonoi7  by  the  Atlantic  Dock  Company  against  Charles  F. 
vitt  and  others  to  restrain  defendants  from  using  certain  premises 
as  a  distillery  for  the  manufacture  of  resin  oiL  In  1862  plaintiff 
conyeyed  certain  lots  of  land  in  Brooklyn  to  one  Worcester  by 
warranty  deed,  signed  only  by  plaintiff.  The  deed  contained  the 
following  clause:  '^  And  the  said  party  of  the  second  part,  for  him- 
self, his  heirs  and  assigns^  doth  hereby  covenant  with  the  said 
Atlantic  Dock  Company  and  their  successors  that  neither  the  said 
party  of  the  second  part  nor  his  heirs  or  assigns  shall  or  will  at 
any  time  hereafter  erect  upon  any  part  of  said  lots  any  breweiy, 
distillery,  slaughter-house,  or  other  noxious  or  dangerous  trade  or 
business."  Defendants,  through  various  conveyances,  came  into 
possession  of  five  of  these  lots,  being  the  premises  in  question,  and 
on  which  they  erected  and  used  the  distillery.    Defendants'  deed 
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was  a  warranty  deed,  with  full  covenants,  not  containing  the  clause 
in  regard  to  the  erection  of  a  distillery,  etc  Plaintiff  obtained  a 
Judgment  at  special  term  and  the  general  term  sustained  the  judg- 
ment   Defendants  appealed  to  this  court. 

Charles  E.  Souhy  for  appellants.  The  deed  to  Worcester  was 
not  signed  by  him,  and  he  was  not  bound  by  the  covenants  therein. 
Trustees  of  Hocking  Co.  v.  Spencer,  7  Ohio  St  2,  149;  Whart  L. 
D.,  "  Covenant;"  Oale  v.  Nixon,  6  Cow.  448;  Hinsdale  v.  Humphrey, 
15  Conn.  531;  Piatt  on  Oo.  18;  2  Oo.  lit,  by  Thomas,  187;  Bur- 
nett V.  Lf/nch,  5  B.  &  0.  589;  Torrey  v.  Bk.  of  Orleans,  9  Paige, 
649;  Blyer  v.  MolhaUand,  2  Sand.  Ch.  478;  Rawson  v.  Copland,  2 
id.  251;  Trotter  v.  Hughes,  2  Eem.  78;  Halsey  v.  Reed,  9  Paige, 
446;  Curtis  v.  TayUr,  id.  436;  Ferris  v.  Crawford,  2  Den.  595; 
Kiyig  V.  Whithy,  10  Paige,  465;  Behnont  v.  Coman,  22  N.  Y.  436; 
Burr  V.  Beers,  24  id.  278;  Ricard  v.  Sanderson,  41  id.  179;  Bower 
V.  Bdl,  20  Johns.  338;  Oamsey  v.  Rogers,  47  N.  T.  233. 

Samuel  Hand,  for  respondents. 

Earl,  0.  While  the  distillery  used  for  the  manufacture  of  resin 
oil  was  probably  not  such  a  distillery  as  was  contemplated  by  the 
parties  to  the  deed,  yet  the  court  found,  upon  sufficient  evidence, 
that  the  business  was  dangerous  within  the  meaning  of  the  cove- 
nants contained  in  the  deed,  and  tliat  was  sufficient  to  show  a 
breach  thereof.  The  Atlantic  Dock  Co.  v.  Libby,  45  N.  Y.  499. 
The  main  question  therefore  to  be  determined  is,  whether  the  cove- 
nant in  tlie  deed  to  Worcester  bound  him,  although  he  did  not  sign 
and  seal  the  deed.     I  entertain  no  doubt  that  it  did. 

I  have  found  no  authority  holding  that  the  grantee  in  such  a 
deed,  a  deed-poll,  is  not  bound  by  the  covenants  therein  mentioned 
to  be  performed  by  him  in  some  form.  It  has,  however,  been  held 
in  some  cases  that  the  technical  action  of  covenant  could  not  be 
maintained  against  such  a  grantee,  because  he  bad  not  scaled  the 
deed.  Hinsdale  v.  Humphrey,  15  Conn.  432  ;  Burnett  v.  Lynch, 
5  Bam.  &  Cress.  589  ;  Maule  v.  Weaver,  7  Penn.  329 ;  Piatt  on 
Cov.  18.*  But  I  apprehend  that  the  preponderance  of  authority  is 
the  other  way.    Piatt,  after  reviewing  the  cases  and  laying  down 

the  law  as  he  claims  it  to  be,  says  :  '^  Perhaps,  however,  the  doctrine 

■■  ■—         ■  .....  ^ 

•  Ro  held  Id  Jo/jfuwi/i  v.  MuztUs  45  Vt  419:  Vi  Am.  Rep.  214. 
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has  been  too  long  sanctioned  (that  such  an  action  can  be  main- 
tained) to  be  now  reversed.  At  all  events,  it  is  an  introduction  ol 
an  equitable  principle  into  a  court  of  law ;  the  accegtance  of  a 
deed  being  considered  equivalent  to  an  actual  execution  by  tho 
lessee/'  It  was  said,  in  Rogers  v.  Eagle  Fire  Oo.^  9  Wend,  618,  that 
''  whoever  takes  an  estate  under  a  deed  ought,  in  reason  and  equity, 
to  be  obliged  to  take  it  under  the  terms  expressed  in  the  deed." 
In  Comyn's  Digest  (title  "  Covenant,"  A.  1),  it  is  said  that  "if  a 
lease  be  to  A  and  B  by  indenture,  and  A  seals  a  counterpart  and 
B  agrees  to  the  lease  but  does  not  seal,  yet  B  may  be  charged  for 
a  covenant  broken,"  In  Trotter  v.  HugJies^  12  N.  Y.  74,  Judge 
Dekio  says  :  ^'  The  acceptance  of  a  conveyance  containing  a  state- 
ment that  the  grantee  is  to  pay  off  an  incumbrance,  binds  him  as 
effectually  as  though  the  deed  had  been  inter  partes  and  had  been 
executed  by  both  grantor  and  grantee."  In  Belmont  v.  Coman, 
22  N.  Y,  438,  Judge  Comstock  says :  "  It  needs  no  authority  to 
prove  that  if  in  the  conveyance  there  are  words  importing  that  the 
grantee  will  pay  the  debt,  he  is  deemed  to  have  entered  into  an 
express  undertaking  to  do  so,  although  he  does  not  sign  or  seal  the 
instrument  The  acceptance  of  a  deed  containing  such  language 
is  evidence  of  the  most  satisfactory  kind  that  he  has  promised  to 
do  what  the  deed  says  he  is  to  do."  In  Spaulding  v.  HaUenbeck, 
35  N.  Y.  206,  it  is  said  that  '^  the  grantee  having  accepted  the  deed 
and  taken  possession  under  it,  is  bound  by  the  covenants  therein 
contained,  as  effectually  as  if  he  had  signed  them."  In  Greenleafs 
Cruise  Digest  (chapter  26,  title  32,  section  3),  it  is  said  that  "  a 
covenant  can  only  be  created  by  deed,  but  it  may  be  as  well  by 
deed-poll  as  by  indenture  ;  for  the  covenantee's  acceptance  of  the 
deed  is  such  an  assent  to  the  agreement  as  will  render  it  binding 
on  him.  But  the  party  must  be  named  in  the  deed-poll."  In 
Shcppard's  Touchstone,  177,  it  is  said  '^if  feoffment  or  lease  be 
made  to  two,  and  there  are  divers  covenants  in  the  deed  to  be  per- 
formed on  the  part  of  the  feoffees  or  lessees,  and  one  of  them  doth 
not  seal,  and  he  that  doth  not  seal  doth  notwithstanding,  accept  of 
tlie  estate  and  occupy  the  lands  conveyed  or  demised,  in  these 
cases  as  touching  all  inherent  covenants,  they  are  bound  by  these 
covenants  as  much  as  if  they  do  seal  the  deed,"  See  to  the  same 
effect  2  nilL  on  Real  Property,  325  and  note,  and  364  ;  3  Wash,  on 
Beal  Property  (3d  ed,),  280;  Fi7ilay  v.  Simpson,  2  N.  J.  311, 
832.     I  find  in  none  of  these  authorities  any  discussion  of  Qhi 
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principle  upon  which  the  liability  of  the  grantee  upon  covenanta 
in  a  deed-poll  is  based.  It  is  said  that  the  grantee  becomes  bound 
by  the  acceptance  of  the  deed  and  enjoyment  of  the  estate  conveyed. 

It  IS  undoubtedly  true  that  a  seal  is  essential  to  a  coTcnant,  and 
that  an  action  of  covenant  can  be  based  only  upon  an  agreement  in 
writing  under  seal.  In  the  case  of  a  deed-poll  containing  cove- 
nants to  be  performed  by  the  grantee,  the  grantee  who  has  induced 
the  grantor  to  give  the  deed  in  reliance  upon  the  covenants^  and 
who  has  accepted  the  deed  and  enjoyed  the  estate  granted,  is 
estopped  from  denying  his  covenants.  He  is  estopped  from  deny- 
ing that  the  seal  attached  to  the  deed  is  his  as  well  as  that  of  the 
grantor,  and  hence  when  sued  upon  his  covenants  the  proof  of  the 
deed  and  of  his  acceptance  thereof  and  enjoyment  of  the  estate, 
conclusively  establishes  that  he  has  covenanted  as  stated  in  the 
deed.  The  chancellor,  in  Torrey  v.  Bank  of  Orleans^  9  Paige, 
649,  says  '^a  recital  of  a  fact  in  a  deed,  is  as  against  the  grantee  in 
such  deed,  and  all  persons  claiming  under  him  through  that  deed, 
evidence  of  the  fact  recited  therein,  so  as  to  save  the  necessity  of 
further  proof  thereof  by  the  grantor  or  those  who  claim  under 
him."  The  acceptance  of  the  deed  operates  as  an  estoppel  upon 
the  grantee  and  those  who  claim  under  him,  as  against  the  grantor 
and  his  assigns  or  representatives.  In  Sinclair  v.  Jackson,  8  Gow. 
585,  Chancellor  Jones  says  :  **  A  man  who  admits  a  fact  or  deed 
lu  general  terms,  either  by  reciting  it  in  an  instrument  executed  by 
him  or  by  acting  under  it,  shall  not  be  received  to  deny  its  exist- 
ence." And  such  estoppels  run  with  the  land  into  whose  hands 
soever  it  comes.     Forlerfield,  ExWb  v.  CUirky  2  IIow.  (U.  S.)  109. 

But,  from  the  form  of  the  attestation  clause  in  the  deed  to 
Worcester,  I  think  we  must  hold  that  he  actually  sealed  the  deed. 
It  is  as  follows :  **  In  witness  whereof  the  parties  hereto  of  the 
first  part  have  caused  their  corporate  seal  to  be  hereunto  affixed  and 
these  presents  to  be  signed  by  their  president,  and  the  mid 'party  of 
the  second  part  hath  hereto  set  his  hand  and  seal  the  day  and  year  first 
above  written."  Here  is  an  express  acknowledgment  by  the  gran- 
tee in  the  deed,  which  he  accepted  and  under  which  he  took  and 
held  the  premises  granted,  that  he  had  sealed  the  deed.  Can  he  or 
those  who  hold  under  him  be  now  heard  to  say  that  he  did  not  peal 
it  ?  The  deed  had  a  seal  affixed,  and  it  is  well  settled  that  the 
several  persons  who  execute  a  sealed  instrument  may  use  or  adopt 
the  same  seal.     Ludlow  v.  Simond,  2  Caincs'  Cas.  in  Error,  1,  7, 
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42,  55 ;  Mou^y  v.  Bloodgood,  9  Johns.  285  ;  Van  Alstyne  v.  Van'- 
Slychy  10  Barb.  383. 

Where  two  x>6rsonB  execute  a  sealed  instrument,  and  the  seal  is 
placed  opposite  the  name  of  one,  it  must  be  shown  that  the  other 
adopted  the  same  seal,  but  this  may  be  shown  by  any  competent 
evidence;  and  here  we  have  an  express  acknowledgment  of  the 
grantee.  It  matters  not  that  the  grantee  did  not  subscribe  the 
deed  with  his  name.  This  is  not  essential  to  a  sealed  instrument. 
All  that  is  essential  is  that  a  party  should  execute  it  by  sealing  it  as 
his  instrument.  The  seal  makes  it  his  deed  or  specialty.  It  is  the 
statute  alone  that  requires  a  deed  for  the  conveyance  of  land  to  be 
signed  as  well  as  sealed  by  the  grantee.  In  Coke  upon  Littleton, 
230  b,  etc.,  it  is  said,  if  mention  be  made  in  the  deed  'Hhat  the 
grantor  only  hath  put  his  seal  and  not  the  grantee,  then  is  the 
indenture  only  the  deed  of  the  grantor.  But  when  mention  is  made 
that  the  grantee  hath  put  his  seal  to  the  indenture,  etc.,  then  is  the 
indenture  as  well  the  deed  of  the  grantee  as  the  deed  of  the  grantor.'' 
The  case  of  Maul  v.  Weaver ^  supray  is  adverse  to  these  views.  In  that 
case  the  grantor  alone  signed  the  deed,  and  there  was  but  one  seal 
op])osite  to  his  name.  The  attestation  clause  was  as  follows  :  ''  In 
witness  whereof  the  said  parties  have  hereunto  interchangeably  set 
their  hands  and  seals  the  day  and  year  first  above  written."  The 
deed  contained  covenants  to  be  performed  by  the  grantee,  and  in  an 
action  of  covenant  it  was  held  that  the  grantee  was  not  liable 
because  he  had  not  sealed  the  deed.  Chief  Justice  Gibson,  in 
writing  the  opinion  of  the  coui*t,  says,  in  substance,  that  subscrib- 
ing the  deed  by  the  grantee  was  not  essential,  and  was  only  import- 
ant as  authenticating  the  seal;  and  that  when  but  one  of  the  parties 
subscribed  opposite  the  only  seal,  the  presumption  was  that  he 
alone  sealed,  and  that  in  order  to  bind  the  other  party  by  the  seal 
there  must  be  some  evidence  to  overcome  this  presumption,  and  to 
show  that  he  also  adopted  the  seal,  and  he  held  that  the  recital  in 
tlie  deed,  that  both  parties  had  sealed,  was  not  sufficient  to  over- 
come this  presumption.  I  cannot  concur  in  this  conclusion.  I 
think  the  recital  in  the  deed  which  the  grantee  takes  and  holds, 
and  under  which  he  enjoys  the  estate  granted,  furnishes  the  most 
satisfactory  evidence  that  he  has  adopted  the  seal,  and  I  am  also  of 
opinion  that  he  is  estopped  from  denying  that  the  recital  is  true. 

I  have  thus  far  discussed  this  case  upon  the  theory  assumed  by 
the  counsel  for  the  appellant,  that  it  was  necessary  for  the  plaintiff 
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to  maintain  that  Worcester,  plaintiff's  grantee;  was  bound  by  the 
covenant  contained  in  the  deed  as  a  sealed  covenant  in  snch  a  sense 
that  an  action  at  law  upon  the  covenant  as  such  could  be  maintained 
against  him  for  any  breach  thereof.  Upon  this  theory  it  was  a 
covenant  running  with  the  land,  and  it  is  not  disputed  that  this 
action  is  maintainable.  But  if  I  am  wrong  in  all  this,  I  find  no 
authority  against  the  maintenance  of  this  action  to  restrain  the 
defendants  from  doing  what  plaintiff's  grantee,  under  whom  they 
hold,  agreed  he  would  not  do.  All  the  authorities  agree  that  some 
form  of  action,  either  in  assumpsit,  case  or  equity,  can  be  main- 
tained. U  the  action  were  against  Worcester,  I  am  unable  to  see 
any  objection  to  its  maintenance.  He  would  be  held  bound  by  the 
agreement  contained  in  the  deed  which  he  accepted.  The  deed 
would  be  held  to  be  evidence  that  he  had  made  the  agreement 
therein  contained.  And  upon  the  theory  that  it  was  not  an  agreement 
on  his  part  under  seal,  he  could  have  been  sued  for  any  breach  of 
it  in  what  was  formerly  called  an  action  of  assumpsit  or  an  action 
on  the  case;  and  a  court  of  equity  would  restrain  him  from  doing 
what  he  had  agreed  not  to  do.  The  agreement  qualified  the  estate 
which  he  took  and  attached  itself  to  that  estate.  He  contracted 
for  himself  and  assigns;  and  when  the  defendants  took  the  prem- 
i068  they  were  charged  with  notice  of  this  agreement  contained  in 
the  deed,  through  which  they  derive  their  title.  They  must  be 
deemed  to  have  assented  to  it,  and  are  bound  by  it  just  as  if  they 
had  made  it  with  the  plaintiff.  In  Tallmadge  v.  East  River  Bank, 
2  Duer,  615,  a  very  learned  court  held  that  a  parol  agreement, 
partly  executed,  not  appearing  in  the  deed,  made  by  a  grantee  not 
to  build  out  to  the  street  on  the  land  conveyed  to  him,  was  so  far 
binding  upon  those  holding  under  him  that  they  would  be  restrained 
from  violating  the  agreement.  And  Piatt,  in  his  work  above  cited, 
seems  to  concede  that  a  court  of  equity  might  enforce  against  a 
grantee  a  covenant  contained  in  a  deed-poll,  although  an  action  of 
covenant  could  not  be  maintained. 

I  have  not  overlooked  other  points  taken  by  counsel  for  the 
appellants.  It  is  sufficient  to  say  of  them  that  they  furnish  no 
reason  for  a  reversal  of  the  judgment. 

The  judgment  must  therefore  be  affirmed,  w.th  costs, 

All  concur. 

Judcment  affirmedm 
VoT.  XIIL— 71 
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HuBBABD  V.  Matthews^  appellant. 

(MN.  T.  48.) 

Pramiutny  noU-^noUee  of  protest.     Efect  of  tear  on  partnarMp  idabUUioB. 

Indorsement, 

Defendant,  a  member  of  a  firm  doing  baBiness  In  New  Orleans,  Indorsed  the  firm 
name  on  certain  notes.  Defendant  resided  in  New  York  and  while  there  the 
war  of  the  rebellion  broke  ont.  The  other  members  of  the  firm  oontinaed  busi- 
ness in  New  Orleans  and  the  notes  on  coming  dae  were  presented  at  the  firm't 
place  of  business  where  they  were  made  payable  and  protested  for  non-paj- 
ment.  Notices  of  protest  were  served  at  the  same  place,  part  of  the  notices 
being  served  personally  on  B.whom  defendant  had  constituted  his  agent  before 
the  war.  Held,  that  defendant  was  not  discharged  from  liability  as  indorser. 
The  notices  of  protest  were  properly  served,  although  by  virtue  of  the  exist- 
ence of  the  war  the  partnership  was  dissolved. 

It  seems  that  a  prior  indorser  may  recover  against  a  subsequent  indorser  on 
proof  of  the  proper  intent  of  the  parties. 

AonoK  by  Charles  D.  Hubbard  against  Edward  Matthews, 
impleaded,  etc.^  to  recover  on  a  contract  of  indorsement.  In  1860 
plaintiff  was  a  member  of  the  firm  of  Brander  &  Hubbard  in  New 
Orleans.  This  firm  dissolyed  and  defendant  purchased  plaintiff's 
interest^  and  a  new  firm  was  formed  under  the  name  of  Brander, 
Obambliss  &  Go.,  defendant  being  a  member.  Defendant  gave 
Hubbard,  in  part  payment  of  his  interest,  certain  notes  of  the  firm 
of  Brander  &  Hubbard,  which  had  been  partitioned  to  Brander,  Sr., 
and  by  him  loaned  to  defendant  to  make  the  purchase.  Defendant 
indorsed  the  name  of  the  new  firm  on  these  notes.  The  new  firm 
conducted  business  as  the  successors  of  the  old  firm,  occupying  the 
same  place  of  business.  Defendant  was  a  resident  of  New  York, 
and  while  at  his  home,  the  war  of  the  rebellion  broke  out.  When 
the  notes  came  due  they  were  presented  for  payment  at  the  place 
of  business  of  Brander,  Cham  bliss  &  Co.,  and  protested  for  non- 
payment. Notices  of  protest  were  served  at  the  same  place.  Two 
of  the  notices  were  served  on  one  Burke  on  whom  defendant  had, 
before  leaving  New  Orleans,  conferred  power  of  attorney  to 
acknowledge  protest  of  bills,  etc.  The  remaining  facts  appear  ia 
the  opinion.    The  appeal  is  by  defendant. 

John  K.  Porter,  for  appellant.  The  contract  of  indorsement  was 
dissolved  by  the  war.  2Kent,56*69;Sid.67.  TheWnuBaglesf,  5WtSl 
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407;  The  Prize  Cases,  2  Black.  667, 687;  Tlie  Venice,  2  WaU.  274;  ffm- 
fDold  V.  Waddington,  16  Johns.  438.  After  dissolution  of  firm,  notice 
of  protest  of  a  note  must  be  given  to  each  partner.  3  Sent,  63 ;  Bailey 
on  Bills,  286,  ch,  7,  §  2;  CoUyer  on  Part,  §§  644r-5;  Willis  v.  Oreen,  5 
Hill,  234;  Skepard  v.  Hawley,  1  Conn.  367;  Sayer  t.  Frick,  7  Watts, 
383. 

Luther  R,  Marsh,  for  respondent  Notice  of  the  dishonor  of  a 
note  indorsed  by  a  firm  given  to  one  of  the  partners,  either  before  or 
after  dissolution,  binds  all.  Wheeler  y.  Maillot,  20  La.  An.  75;  Oowan 
V.  Jackson,  20  Johns.  176-179;  Willis  v.  Oreen,  6  Hill,  232,  234;  Pars. 
Part.  380,  386;  Beardsley  v.  Hall,  36  Conn.  270;  4  Am.  R.  74;  BissM 
V.  Adams,^^  id.  299;  Murray  v.  Mumford,  6  Cow.  441, 442;  Wood  v. 
Brodick,! Taunt  104;  Oriswoldy.  Waddington,  1  Johns. 438,493,494; 
Coll.  on  Part,§  121;3  Kent,57  (marg.);  BuchananY.  Curry, Id  Johns. 
137,  142,  143;  Edwards  on  Bills,  632,  note  3;  Broian  v.  Turner,  16 
Ala.  832;  Costar  v.  Thoinanson,  19  id.  717-727;  Dabney  v.  Stidger, 
4  Sm.  &  M.  749;  Darling  v.  March,  22  Me.  184;  Slocomb  T.Lizardi, 
21  La.  An.  355,  359;  Nott  v.  Daunting,  6  La.  684;  White  v. 
Kearney,  2  La.  An.  639,  641;  Butchart  v.  Di*esser,  10  Hare,  453; 
4  De  G.  M.  &  O.  542. 

Johnson,  G.  The  indorsements  npon  which  this  action  is 
brought  were  made  on  the  27th  or  28th  of  March,  1861,  at  New 
Orleans,  and  therefore  at  a  period  earlier  than  the  breaking  out  of 
hostilities  in  the  late  civil  war.  Tliey  were  made  by  the  defendant 
Matthews,  then  present  at  New  Orleans,  in  the  name  of  Brander, 
Chambliss  &  Co.,  and  he  therefore  cannot  be  allowed  to  dispute 
either  the  existence  of  that  firm  or  his  responsibility  as  a  member 
of  it.  It  actually  proceeded  to  transact  business  for  a  considerable 
period.  By  the  writing  under  which  it  was  constituted  it  was  to 
commence  on  the  27th  of  March,  1861,  and  it  did  so.  The  writing 
provided  that  a  copy  should  be  immediately  transmitted  to  Brander, 
Senior,  for  his  approval;  and  that,  in  case  of  his  refusal,  it  should 
become  null  and  void.  This,  in  my  opinion,  looks  to  an  affirmative 
act  of  dissent  on  his  part,  until  the  happening  of  which  the  affairs 
of  the  firm  would  go  on  with  the  effect,  at  least,  to  bind  the  other 
and  assenting  partners.  To  this  effect  are  the  decisions  of  the 
i)0Txxi  of  Appeals  in  Bank  of  New  Orleans  v.  Matthews,  49  N.  Y. 
i2,  ami  McStea  v.  Matthews,  50  id.  166,  in  each  of  which  the 
oourt  had  before  it  the  instrument  above  referred  to. 
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The  indorsements  were  made  to  transfer  the  notes  to  the  plaintiff 
and  to  give  him  recourse  against  the  firm  of  Brander,  Ghambliss  & 
Co.,  in  ease  of  their  non-payment.  They  had  formed  apart  of  the 
assets  of  Brander  &  Ilubhard,  which  firm,  by  agreement,  was  dis' 
solved  on  the  day  of  the  formation  of  the  firm  of  Brander^  Gham* 
bliss  &  Co.  For  the  interest  of  the  plaintiff  Hubbard  in  the  firm 
of  Brander  &  Hubbard,  Matthews,  to  whom  that  interest  was  sold, 
was  to  pay  Hubbard  $35,000.  In  part  payment  of  this  sum,  Mat- 
thews indorsed,  in  the  name  of  Brander,  Ohambliss  &  Co.,  the 
notes  in  question  to  Hubbard,  in  order  to  give  to  him  the  responsi- 
bility of  the  new  firm  upon  these  notes  in  place  of  cash.  If  it  bo 
conceded  that  any  difficulty  might  stand  in  the  way  of  the  plaintiff, 
were  he  now  seeking  to  charge  the  other  members  of  the  firm  of 
Brander,  Chambliss  &  Co.,  Matthews  can  interpose  no  objection; 
for  he  was  the  actor  in  the  whole  matter  and  cannot  be  permitted 
to  deny  his  own  authority  in  order  to  protect  himself  from  liability. 
Nor,  since  the  case  of  Moore  v.  Cross,  19  N".  Y.  227,  can  there  be 
any  difficulty  in  Hubbard,  the  indorser  of  Brander,  Chambliss  & 
Co.,  recovering  against  them,  growing  out  of  the  fact  that  the  firm 
name  of  Brander  &  Hubbard  appears  upon  the  paper  before  thenu 
The  intent  of  the  parties  in  this  respect  can  be  carried  out  by  the 
courts.     Bacon  v.  Burnham,  37  N.  Y.  614. 

The  more  important  question  in  the  case  is,  whether  Matthews 
was  charged  as  indorser.  All  the  notes  were  payable  at  the  count- 
ing house  of  Brander  &  Hubbard,  in  New  Orleans.  Upon  its  dis- 
solution the  new  firm  of  Brander,  Chambliss  &  Co.  carried  on  its 
business  at  the  same  place,  and  continued  to  do  so  until  after  the 
maturity  of  the  notes.  On  the  26th  of  April,  1861,  Matthews,  in 
New  Orleans,  constituted  one  Glendy  Burke  attorney  in  tact  for 
himself,  and  also  for  the  firm  of  Brander,  Chambliss  &  Co.,  among 
other  things,  to  receive  and  acknowledge  all  notices  of  protest  for 
the  firm  or  for  himself.  Burke,  who  had  been  and  continued  the 
chief  clerk  of  the  defendants,  remained  in  New  Orleans  in  attend- 
ance on  the  business  of  the  defendants,  his  place  o(  business  being 
their  counting  house.  Matthews,  whose  residence  was  in  New 
York,  returned  to  that  place  soon  after  the  execution  of  the  powere 
of  attorney.  Before  the  maturity  of  any  of  the  notes  the  civil  war 
broke  out  and  was  flagrant  between  the  United  States  and  cLe 
so-called  Confederate  States.  Durins:  its  continuance  all  the  notee 
matured  and  were  duly  presented  for  payment,  and  notice  of  tlieir 
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dishonor  was  giyen  in  due  time  at  the  office  of  the  defendants, 
addressed  to  the  firm.  The  question  is,  were  these  notices  sufficient 
to  charge  Matthews,  who  was  then  in  New  York?  He  in  New 
York  and  the  other  members  of  the  firm  in  New  Orleans  by  the 
mere  fact  of  war,  had  become  enemies  to  each  other,  their  relation 
of  partners  had  been  dissolved,  and  all  commercial  intercourse 
between  them  had  become  unlawful.  Oriswold  t.  WaddingtoUf 
16  Johns.  438;  Woods  v.  Wilder,  43  N.  Y.  164;  3  Am.  Eep.  684; 
The  William  Bagley,  6  Wall.  377;  Kershaw  v.  Kelsey,  100 
Mass.  561 ;  1  Am.  Bep.  142.  But  neither  had  undergone,  by 
the  mere  fact  of  war,  a  forfeiture  of  any  existing  rights  of 
property,  nor  been  exonerated  from  any  existing  liabilities. 
Neither  could  maintain  an  action  in  the  courts  of  the  other 
party  to  the  war  while  it  should  last,  but  the  disability  would  ter- 
minate with  the  war  itself.  Levy  v.  Stewart,  .11  Wall.  244, 255.  In 
the  language  of  Chancellor  Kent,  in  Oriswold  t.  Waddington,  above 
cited,  ^'  the  parties  were  still  partners  as  to  those  goods  which  had 
been  actually  purchased  by  them  before  the  war;  and  the  parties, 
as  partners,  were  bound  to  account  to  each  other  for  the  proceeds 
of  these  goods,  and  equally  bound  as  partners  to  pay  for  them,  if 
not  already  paid  for.  A  dissolution  of  partnership  only  has  respect 
to  the  future.  The  parties  remain  bound  for  all  antecedent  engage- 
ments. The  partnership  may  be  said  to  continue  as  to  every  thing 
that  is  past  and  until  all  pre-existing  matters  are  wound  up  and 
settled." 

The  notes  in  question  were  held  in  New  Orleans,  were  payable 
there;  and  being  unpaid  there  by  the  makers,  might  be  paid  by  the 
indorsers  who  were  there  carrying  on  business;  and  such  payment, 
if  made,  could  have  been  brought  into  account  with  Matthews, 
after  the  close  of  the  war,  in  conformity  with  the  case  above  cited; 
for  it  obviously  could  be  no  defense  to  the  other  partners  domiciled 
in  New  Orleans  if  sued  by  the  holders  in  the  courts  of  the  locality 
during  the  war,  to  say  that  an  enemy  domiciled  in  New  York  was 
an  indorser  with  them  as  partners.  Nor  is  there  any  authority  oi 
reason  for  holding  that  any  different  notice  to  the  firm  in  New 
Orleans  was  necessary  by  reason  of  the  dissolution  by  force  of  the  war, 
in  order  to  charge  the  members  of  the  firm  domiciled  there.  If  the 
case  of  parties  so  situated  be  likened  to  that  of  persons  not  partners 
who  jointly  indorse,  the  result  would  be  that  neither  could  be 
charged,  because,  as  to  them,  each  must  have  separate  notice,  and 
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neither  is  liable  without  the  other  is  also  charged.  Willis  t.  Oreen, 
6  Hill,  232;  SJiepard  v.  Hawley,  1  Conn.  367.  That  rule  would 
require,  in  order  to  charge  the  members  of  the  indorsing  firm  resi- 
dent in  the  territory  of  one  belligerent^  a  communication,  or  an 
attempt  to  communicate,  with  an  enemy  resident  in  the  territory 
of  the  other  belligerent,  which  would  fall  under  the  prohibition  of 
all  commercial  intercourse  between  the  citizens  of  belligerents.  It 
results  then  from  necessity  if  the  liability  of  the  absent  partner  in 
a  firm  dissolved  by  the  event  of  war  is  to  be  continued  at  all  in 
respect  to  engagements  existing  at  the  time  when  war  breaks  out, 
that  he  must  be  deemed  to  be  represented  by  the  representative  of 
the  firm  n^maining  within  the  jurisdiction  of  the  belligerent  whose 
authority  extends  over  the  place  of  business  of  the  firm,  and  that, 
as  in  respect  to  property  and  rights  there  existing,  so  in  respect  to 
obligations  and  liabilities  created  before  the  war,  he  must  share  the 
fortunes  of  the  firm.  Such  a  rule  does  not  seem  to  conflict  with 
any  public  interests,  nor  with  any  determination  to  which  we  have 
been  referred.  It  agrees  with  the  decisions  in  respect  to  the  effect 
of  dissolutions  of  partnership  by  consent  of  parties.  Thus,  in 
Brown  v.  Turner,  15  Ala.  (N*.  S.)  832,  it  was  held  that  a  demand 
of  payment  of  one  was  a  demand  of  aU;  and  it  was  said  that  a  dick 
solution  of  partnership,  before  a  bill  falls  due,  cannot  vary  the  rule, 
nor  render  it  necessary  that  a  separate  demand  should  be  made  ol 
each.  In  Coster  v.  Thomason,  19  Ala.  (N".  S.)  717,  the  court  says: 
**  We  believe  the  law  to  be  well  established  that  where  a  bill  indorsed 
by  a  partnership  is  dishonored,  notice  to  either  of  the  late  partners 
is  sufficient  to  bind  all.''  So,  in  Slocomb  v.  Lizardiy  21  La.  An.  355, 
it  was  held  that  notice  to  one  member  of  a  firm,  indorsers  of  a  note, 
is  notice  to  alL  In  that  case  the  dissolution  was  by  death,  and 
notice  to  the  survivor  was  held  to  bind  the  estate  of  the  deceased 
partner.  In  White  v.  Kearney,  2  La.  An.  639,  goods  had  been 
contracted  for  by  a  firm,  and  after  its  dissolution  were  offered  tc 
be  delivered  to  one  of  the  former  partners,  and  it  was  held  suffi- 
cient to  put  the  firm  in  fault,  he  refusing  to  receive  and  pay  for 
them.  The  only  case  to  which  we  have  been  referred  suggesting  a 
doubt  upon  the  generality  of  the  rule  is  that  of  Nott  v.  Douming, 
6  La.  684,  in  which  tlie  circumstance  existed  and  is  remarked  that 
the  notice  of  dishonor  was  given  to  one  partner  before  notice  of 
dissolution  had  been  received  by  the  creditor.  All  these  cases,  by 
their  reason,  tend  to  illustrate  the  ground  of  and  to  sustain  the 
rule  well  stated  in  Edwards   on  Bills  and  Promissory-  noles  (page 
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632,  note  3),  that  the  dissolution  cannot  retroact  on  the  contract  of 
indorsement,  under  which  notice  to  one  of  the  partners  affects  alL 

The  same  conclusion  would  result  from  the  agency  of  Burke 
constituted  by  the  defendants,  then  in  New  Orleans,  and  before 
the  breaking  out  of  the  war  and  the  general  legal  interruption  of 
commercial  intercourse,  as  defined  in  McStea  y.  Matthews,  before 
referred  to.  To  receive  and  acknowledge  notice  of  protest  was  a 
power  specially  conferred  upon  him ;  and  all  the  notices  were 
dehvered  at  his  place  of  business  in  due  tim'e,  and  some  to  him 
personally. 

The  doctrine  that  an  agent  constituted  before  a  war  may  con- 
tinue to  represent  his  principal  in  transactions  not  contrary  to  the 
policy  or  interests  of  the  goyemment  of  the  agent's  residence, 
though  the  principal  be  an  enemy  resident  under  the  hostile 
goyemment,  seems  to  have  been  often  affirmed  ;  seyeral  times  acted 
upon  by  the  courts,  and  never,  that  I  have  found,  denied.  In 
United  States  y.  Grossmayer,  9  Wall.  72,  Mr.  Justice  Davis,  deliv- 
ering the  opinion  of  the  Supreme  Court  of  the  United  States,  says : 
"  We  B.ik  not  disposed  to  deny  the  doctrine  that  a  resident  in  the 
territory  of  one  of  the  belligerents  may  have,  in  time  of  war,  an 
agent  residing  in  the  territory  of  the  other,  to  whom  his  debtor 
could  pay  his  debt  in  money,  or  deliver  to  him  property  in  dis- 
charge of  it ;  but  in  such  a  case  the  agency  must  have  been  created 
before  the  war  began,  for  there  is  np  power  to  appoint  an  agent  for 
any  purpose,  after  hostilities  have  actually  commenced ;  and  to  this 
effect  are  all  the  authorities. 

The  same  principle  is  recognized  in  Ward  v.  Smithy  7  Wall.  452  ; 
Conn  v.  Penn,  1  Peters'  Cir.  0.  496,  524 ;  Denniston  v.  Lnbrie,  8 
VVash.  0.  C.  396,  403;  Paul  y.  Christie,  4  Harris  &  McH.  161;  Rolh 
inson  v.  International  Life  Ins  Co.,  42  N.  Y.  54,  62;  1  Am.  Rep.  490; 
and  also  in  the  earlier  cases  in  this  State  of  Buchanan  v.  Carry,  19 
Johns.  137, 141;  Oriswoldr.  Waddington,  16 id.  384;  Clarke,  Morey, 
10  id.  69,  73.  Moneys  received  by  such  an  agent  are  lawfully 
paid  and  lawfully  received  though  a  remittance  by  him  to  his 
enemy  principal  would  be  unlawful.  If  such  an  agency  can  exist 
at  all  for  any  purpose,  it  is  not  perceived  why,  being  lawfully  con- 
stituted in  its  beginning,  it  may  not  subsist  for  anypurprse  not 
hostile,  and  especially  for  such  a  purpose  as  to  receive  notices  ci 
dishonor  upon  notes  in  order  to  charge  an  absent  indorscr. 

The  judgment  should  be  affirmed. 

All  concur.  Judgment  affirmed. 
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Company. 

(M  N.  T.  214.) 

(jcmmon  ea/rrier — termination  of  liabiUtjf — notice  to  eoneiffnee, 

PlaintilT,  a  resident  of  Michigan,  on  removing  to  Q.  In  New  York,  four  ml\m 
fromS.,  delivered  goods  to  a  railroad  company,  directed  to  plaintiff  at  S, 
Tlie  goods  arrived  at  S.  over  defendant's  railroad,  but  no  one  was  present  to 
receive  them.  They  were  then  removed  into  defendant's  warehouse,  where 
at  the  end  of  three  days  they  were  consumed  by  fire,  without  defendant'^ 
fkult.  The  agent  in  charge  of  the  warehouse  had  made  inquiries  in  regard 
to  the  residence  or  whereabouts  of  plaintiff,  but  could  obtain  no  information. 
It  appeared  that  previous  to  the  arrival  of  the  goods  plaintiff  called  for  them 
but  gave  no  information  as  to  place  of  residence  or  address.  Seld^  that 
plaintiff  ought  to  have  given  such  information  to  defendant,  before  the 
arrival  of  the  goods,  as  would  have  enabled  defendant  to  give  the  reqal- 
iite  notice  to  plaintiff,  that  defendant's  liability  as  common  carrier  had 
been  changed  to  that  of  warehouseman^  and  plaintiff  ooold  not  recover 
for  the  loia.    {J3ee  note,  p.  669.) 

AonoK  by  Emily  Pelton  against  the  Bensselaer  and  Saratoga 
Railroad  Company,  to  recover  for  the  loss  of  certain  goods  trans- 
ported over  defendant's  route.  It  appeared  that  in  April,  1870, 
plaintiff  was  a  resident  of  Michigan,  bat  afterward  in  the  same 
month  removed  to  Qreenfield,  four  miles  from  Saratoga  Springs, 
New  York.  At  the  date  of  her  removal  she  delivered  to  the  Michi- 
gan Central  Bailroad  goods  consigned  to  ''Emily  Pelton,  Saratoga 
Springs,  N".  Y.,"  to  be  transported  to  that  place  by  railroad.  The 
goods  arrived  in  Saratoga  Springs  over  defendant's  railroad,  bat  no 
one  was  present  to  receive  them  on  behalf  of  plaintiff,  and  they 
were  deposited  in  defendant's  warehouse,  where  they  remained  for 
three  days,  when  they  were  consumed  by  fire,  without  the  fault  of 
rlcfeiidant.  The  agent  in  charge  of  the  warehouse  inquired  of  the 
draymen  in  attendance  as  to  plaintiff's  residence  or  whereabouts, 
but  could  obtain  no  information.  Previous  to  the  arrival  of  the 
goods,  pL*iintiff  called  for  them,  but  gave  no  information  to  defend- 
ant's agents  as  to  her  place  of  residence  or  post-office  address. 
Judgment  was  ordered  for  defendant,  and  it  was  affirmed  at  general 
term      Plaintiff  appealed  to  this  court. 
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John  W.  Eighmy,  for  appoUant 
John  B.  Oale,  for  respondent. 

Gray^  C.  The  plaintiff  to  whom  the  goods  consamed  by  fire 
were  consigned^  had,  within  about  sixteen  days  of  the  time  of  their 
arrival  at  Saratoga  Springs,  the  place  of  their  destination,  removed 
to  a  place  four  miles  distant  therefrom,  up  to  which  time  she  had 
resided  in  Michigan.  When  the  goods  arrived,  no  one  was  present 
to  receive  them,  or  to  whom  to  give  notice  of  their  arrival,  and  her 
residence  was  unknown  to  the  defendant;  the  goods  were  removed 
from  the  car  to  the  defendant's  warehouse,  and  there  kept  three 
days,  when,  without  the  defendant's  fault,  they  were  consumed  by 
fire.  During  each  of  these  days,  the  defendant's  agent,  having 
charge  of  the  warehouse,  inquired  of  persons  as  likely  as  any  others 
to  know  the  defendant's  residence  or  whereabouts,  and  gained  no 
information  on  the  subject.  This,  within  the  case  of  Northrop  v. 
The  Syr  acuse  <6  B.  K  Y.  R.  R.  Co.,  3  Abb.  Ct.  App.  Dec.  386,  was  an 
abundant  excuse  for  not  giving  notice,  and  within  that  case,  in 
other  respects,  and  the  rule  as  stated  in  Fenner  v.  Buffalo  £  State 
Line  R.  R.  Co.,  44  N. Y,  605, 611;  4  Am.  Bep.  709.  The  defendant's 
character  had,  before  the  fire,  changed  to  that  of  a  warehouseman, 
and  the  goods  having  been  destroyed,  without  the  defendant's  fault, 
the  plaintiff  cannot  recover,  where  the  residence  of  the  consignee 
claiming  the  right  to  notice  is  not  known  at  the  freight  depot. 

The  consignee  ought,  before  the  arrival  of  the  goods,  to  give 
such  information  as  will  enable  the  carrier  to  give  the  requisite 
notice,  but  whether  if  such  notice  had  been  given  it  would  have 
become  their  duty  to  have  notified  the  plaintiff,  whose  post- 
office  address  was  beyond  the  municipality  of  the  depot,  is  not 

involved. 

Judgment  should  ie  affirmed. 

Novm^SeenoletoiroMtoafitf  Mtirtfiloaroad  a>.T.  l¥m0ttt»TAm,Be|ike01,  wbenla 
ttwoaMsaie 


Vot.XIIL  — 78 


570  NEW  YORK, 


Spooner  ▼.  BrooklTn  City  Railioad  Co. 


Spookeb,  appellant,  t.  Bbooklyn  City  Bailboa.d  Ooxpast. 

(MN.T.880D 

Ckvrrier  </  pcuBengen.     CoUition — contributory  negUgtnee. 

Plftiniiff  waa  a  passenger  in  a  stage  sleigh  used  by  defendant,  a  city  railzoad 
ocxmpany,  In  consequence  of  a  snow  storm  which  had  obstructed  the  track 
BO  that  cars  could  not  run.  The  sleigh  was  furnished  with  foot-boards  or 
fenders,  on  which  plaintiff  waa  riding,  the  Inside  of  the  sleigh  being  fulL 
Passengers  were  allowed  to  ride  in  this  position,  and  their  fares  were  taken 
without  objection.  Plaintiff  was  injured  while  so  riding,  by  oollislon  of 
another  sleigh  with  the  stage  sleigh.  Hdd,  that  plaintiff  was  not  guilty  ol 
contributory  negligence  per  m;  and  that  where  the  driver  of  the  stage 
sleigh  was  negligent,  the  negligence  of  the  driver  of  the  other  sleigh  would 
not  relieve  defendant  from  responsibility  for  the  injury  to  plaintifll 

Action  by  Edwin  B.  Spooner  against  the  Brooklyn  City  Bailroad 
Company  to  recover  for  injuries  received  by  plaintiff  while  a  pas- 
senger on  defendant's  route.  It  appeared  that  defendant  was  using 
a  stage  sleigh  for  the  accommodation  of  passengers^  in  consequence 
of  a  heavy  fall  of  snow  which  obstructed  the  track  so  that  cars 
could  not  run.  Plaintiff  was  riding  on  a  fender  or  guard,  the 
inside  of  the  sleigh  being  full.  A  collision  occurred  between  the 
stage  sleigh  and  a  coal  sleigh,  whereby  plaintiff  was  injured.  The 
remaining  facts  appear  in  the  opinion.  The  plaintiff  was  non- 
suited. Judgment  in  favor  of  defendant  was  affirmed  at  general 
term  ;  and  plaintiff  appealed  to  this  court. 

Joshua  M,  Van  Cott,  for  appellant,  cited  Alden  v.  B.  R,  Co.,  26 
N.  Y.  102 ;  Willis  v.  R.  R.  Co.,  34  id.  670 ;  Ferris  v.  Unum 
F.  Co.,  36  id.  312  ;  Mclntyre  v.  R.  R.  Co.,  37  id.  287  ;  HeO&rl  t. 
R.  R.  Co.,  40  id.  146 ;  Haley  v.  EarU,  30  id.  208 ;  Hegan  v.  R. 
R.  Co.,  15  id.  380,  383. 

Oeo.  O.  Reynolds,  for  respondent  Plaintiff  must  show  afflrma 
tively  that  he  was  not  guilty  of  any  negligence  contributing  to  the 
injury.  Deyo  v.  JV.  F.  C  R.  R.  Co.,  34  N.  Y.  9;  Gfrippen  v.  JK  F. 
C.R.  R.  Co.,  40  id.  34,  49,  51.  A  carrier  of  passengers  is  not  an 
insurer  against  the  negligence  and  imprudence  of  the  passengers. 
Bowen  v.  JV.  F.  C.  R.  R.  Co.,  18  N.  Y.  408 ;  McFadden  v.  N.  T.  0 


JUNE  TERM,  1873.  571 

Spooner  t.  Brooklyn  dtj  Railroad  CSo. 

R  R.  Co.,  44  id.  478;  Hickey  v.  B.  d  L.  R,  R.  Co.,  14  Al.  429, 
432;  Treagear  t.  Dry  Dock,  etc.,  Co.,  N*.  Y.  Com.  Pis. ;  Spooner  t. 
Brooklyn  City  R,  R.  Co,,  31  Barb.  427.  Upon  an  nnconiroyerted 
state  of  facts  the  negligence  is  always  a  question  of  law.  Gonzales 
▼.  JV:  r.  J  K  R,  R.  Co.,  38  N.  Y.  440;  Harper  v.  Erie  R.  R.  Co., 
8  Broom  (32  N.  J.),  98;  Pitts.,  etc,  R.  R.  Co.,  v.  McClurg,  56  Penn. 
294;  Garrett  v.  Man.,  etc.,  R.  R.  Co.,  16  Gray,  501;  Cotton  y.  Wood, 
8  0.  B.  (N.  S.)  572;  S.  0.,  98  E.  C.  L.  566 ;  Solomon  v.  Central 
Park,  etc.,  R.  R.  Co.,1  Sweeney,  298;  Wilcox  v.  R.  <6  W.  R.  R.  Co.^ 

39  N.  H.  336.  The  nonsuit  in  this  case  was  proper.  Johnson  v. 
H.  R.  R  R.  Co.,  20  N.  Y.  73;  Wild's  Case,  24  id.  430;  S.  C,  29  id* 
315;  Sheldon  v.  Hudson  R.  R.  R.  Co.,  29  Barb.  229;  Ernst  y.  Hud- 
son R.  R.  R.  Co.,  39  N".  Y.  61;  S.  0.,  24  How.  Pr.  97;  Suydamy. 
Grand  St.  R  R.  Co.,  41  Barb.  380;  Grippenr.  JV.  Y.  C.  R.  R.  Co., 

40  N.  Y.  52;  Warner  v.  JV.  Y.  C.  R.  R.  Co.,  44  id.  465;  35  id.  37. 

JoH  SS0TS(,  0.  A  nonsuit  was  moved  for  and  granted  in  this  case, 
on  tho  grounds  that  the  plaintiff's  negligence  contributed  to  the 
injury  he  sustained,  and  that  no  negligence  on  the  part  of  the 
defendant  was  shown.  The  law  is  indisputable  that  if  either  of  thd 
grounds  of  the  motion  existed  in  the  case^  the  decision  was  correct. 
In  my  opinion  neither  of  the  grounds  of  the  motion  appeared  upon 
the  proofs,  and  certainly  not  with  that  plainness  which  authorizes 
the  withdrawal  of  the  questions  from  the  consideration  of  the  jury. 
I  agree  entirely  with  the  doctrine  stated  in  the  respondent's  points 
and  sustained  now  by  very  numerous  decisions,  that  it  is  the  duty 
of  the  court  to  nonsuit  where  there  is  an  absence  of  proof  showing 
negligence  in  the  defendant,  or  where  the  negligence  of  the  plain- 
tiff is  manifest;  neither  of  these  propositions  can  be  affirmed  in  this 
case. 

Was  the  proof  absolute  showing  negligence  in  the  defendant  ? 
Tlie  defendant's  sleigh  was  being  driven  down  Fulton  street, 
in  Brooklyn.  There  had  been  a  storm  and  there  were  banks 
of  snow  on  each  side  of  the  street,  a  coal  sleigh  was  coming  up  the 
street  quite  rapidly,  and  could  be  seen  at  a  distance,  a  passenger  on 
the  stage  sleigh  called  its  driver's  attention  to  it,  and  to  the  chance 
of  a  collision.  The  stage  sleigh  was  in  the  middle  or  on  the  left 
side  of  the  street,  and  the  coal  sleigh  was  approaching  on  that 
which  was  its  own  side  of  the  street.  There  was  plenty  of  room  to 
ihe  right  for  the  stage  sleigh  driver  to  have  turned  out  in.    Just  as 
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Hie  collision  took  place  the  stage  sleigh  was  turning  from  the  left 
to  the  right,  and  the  coal  sleigh  was  taming  in  toward  the  side- 
walk. The  horses  of  the  stage  sleigh  were  going  as  slow  as  they 
could  possibly  walk,  and  the  coal  sleigh  at  an  easy  trot.  The 
sleigh  was  slipping,  and  as  the  coal  sleigh  was  being  drawn  up  the 
ridge  on  its  right,  in  the  act  of  passing  the  other,  it  slid  and 
collided  with  the  other  crushing  the  leg  of,  and  otherwise  injuring 
the  plaintiff.  This  relation  of  the  occurrence,  almost  in  the  lan- 
guage of  the  witness,  seems  to  me  to  show  negligence  on  the  part 
of  the  defendant.  If  the  driver  had  turned  at  once  to  his  own  side 
of  the  street,  or  had  hastened  the  movement  of  his  horses,  he  could 
readily  have  avoided  the  collision.  The  movement  out  of  the  cen- 
ter of  the  street  was  necessary  for  each  sleigh;  the  probability  of 
slipping  in  executing  it  was  obvious.  He  saw  the  more  rapid 
approach  of  the  coal  sleigh,  and  should  have  earlier  begun  to  avoid 
the  obvious  danger  of  collision,  or  should  have  moved  faster  in 
turning.  At  the  least  it  is  not  as  matter  of  law  upon  such  facts 
that  the  defendant  can  be  declared  free  from  negligence,  and  the 
ruiling  of  the  court  has  deprived  us  of  the  light  which  might  have 
been  afforded  by  the  finding  of  the  jury. 

Notwithstanding  this  conclusion  the  question  remains  in  respect 
to  the  plaintiff's  negligence.  The  sleigh  was  furnished  with  wide 
and  flat  board  guards,  foot-boards  or  fenders,  as  they  are  called  in 
the  testimony,  upon  which  persons  usually  rode  when  the  seats  were 
occupied.  That  they  were  intended  for  this  purpose  is  fairly  to  be 
inferred,  as  well  from  the  fact  that  a  hand-rail  was  placed  con>eni- 
cntly  on  each  side,  by  which  a  person  standing  on  the  fender  could 
hold  and  steady  himself  in  riding,  obviously  constructed  for  that 
purpose,  as  also  from  the  practice  of  receiving  passengers  to  ride 
there,  and  taking  their  fares  without  objection,  I  do  not  think  the 
defendant  should  be  heard  to  say,  under  such  circumstances,  that 
it  is  negligence  per  se,  for  a  passenger  to  ride  in  such  a  situation 
when  no  other  place  was  accessible  to  him,  and  when  he  was 
received  as  a  passenger  by  the  driver,  the  defendant's  agent  Nor 
is  it  any  answer  to  say,  that  an  obvious  risk  attends  riding  on  the 
outside  which  does  not  belong  to  a  seat  inside,  nor  to  riding  on  the 
left  side  more  than  on  the  right.  A  passenger  upon  such  a  vehicle 
has  a  right  to  assume  that  the  paits  of  the  vehicle  prepared  for  the 
use  of  passengers  and  destinea  to  receive  them  while  in  transit,  are 
mitable  and  safe  for  the  purpose;  and  that  the  care  of  the  driven 
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will  avoid  any  special  risks  which  atj:ach  to  the  particular  position. 
Especially  is  such  a  rule  to  be  applied  when  it  appears  that  the 
actual  injury  would  not  have  resulted  without  the  negligence  of 
the  driver,  for  although  the  driver  of  the  coal  sleigh  was  also  neg- 
ligent, that  does  not  excuse  the  negligence  of  the  defendant'^ 
driver,  nor  relieve  it  from  responsibility. 

In  the  discussion  of  this  evidence  I  have  dealt  with  it  as  I  think 
a  jury  might  warrantably  have  done  if  the  case  had  been  submitted 
to  them,  as  I  think  the  law  required. 

The  judgment  should  be  reversed  and  new  trial  ordered. 

All  concur. 

Judgment  reversed. 


Redlich  y.  Doll,  appellant 

(64  N.  T.  284.) 
PromUwry  note — alteration  — filling  blank. 

Defendant  made  his  promissory  note  payable  to  himself  and  indorsed  it.  No 
place  of  payment  was  inserted,  there  being  a  blank  after  the  word  **  at." 
Defendant  delivered  the  note  to  J.  S.  npon  the  agreement  that  it  should  not 
be  negotiated  or  stamped,  and  intending  that  it  should  operate  simply 
M  a  receipt.  J.  S.  subsequently  stamped  the  note  and  inserted  a  place  ol 
payment  in  the  blank  and  negotiated  it.  Held,  that  defendant  was  liable  on 
the  note  to  a  bona  fide  holder  for  value.    {See  note^  p.  578.) 

Action  by  Abraham  Bedlich  and  others  as  indorsees  of  a  promis- 
sory note  against  Nicholas  ^Doll  as  maker.  The  note  was  in  the 
following  form  : 

"  New  Yobk,  September  30,  1868. 
**  Three  months  after  date  I  promise  to  pay  to  the  order  of  mysell^ 

gix  hundred  and  seventy-nine  dollars  and  twenty  cents,  at 

"  Value  received. 

"  N.  Doll." 

This  note  was  indorsed  by  defetdant  and  given  by  him  to  one 
btel^  npon  the  agreement  that  it  should  not  be  stamped  or  negoti- 
atedy  and  that  it  should  operate  as  a  receipt,  for  certain  drafts. 
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Istel  subsequently  stamped  the  note  and  inserted  a  place  of  pay* 
ment  in  the  blank,  between  the  words  **at"and  "value  received.** 
He  then  negotiated  iU  Plaintiff  received  the  note  before  maturity, 
in  good  faith,  and  for  value.  Judgment  was  rendered  on  report  of 
a  referee  in  favor  of  defendant,  on  the  ground  that  the  note  wm 
not  stamped  at  the  time  of  delivery,  and  that  the  note  was 
altered  materially.  The  general  term  granted  a  new  trial.  Defend- 
ant appealed  to  this  court 

Isaac  Edwards,  for  appellant  The  alteration  avoided  the 
note,  even  against  a  bona  fide  holder.  Byles  on  Bills,  253 ; 
Chitty  on  Bills,  182  ;  2  Parsons*  Bills  &  Notes,  546,  547 ;  Bureh- 
neld  V.  Moore,  3  El.  &  B.  683 ;  Master  v.  Miller,  1  Smith*B 
L.  0.  458 ;  Davidson  v.  Cooper,  11  Mees.  &  Wels.  778,  affirmed 
13  id.  343 ;  Burchfield  v.  Moore,  3  E.  &  B.  683  ;  Master  v. 
Miller,  1  Smith's  L.  0.  458 ;  Nazro  v.  Full&r,  24  Wend.  374 ; 
Southtoark  Bk.  v.  Grass,  35  Penn.  St.  80 ;  Sturges  v.  WilliamSf 
9  Ohio  St  443  ;  Woodward  v.  Bk.  of  N.  A.,  19  Johns.  391, 
419 ;  Griffin  v.  Bice,  1  Hilt  184  ;  Mead  v.  Mer.  Bk.,  25  N.  Y.  143, 
The  alteration  gave  the  note  a  different  legal  effect  Holmes  v.  Trumf 
per,  22  Mich.  527 ;  7  Am.  Eep.  661;  Bruce  v.  Westcott,  3  Bosw. 
874 ;  Martin  v.  Ballon,  13  id.  119 ;  Com.  Bk.,  etc.,  v.  Pattermm^ 
2  Cranch,  346 ;  Simpson  v.  Stackhouse,  9  Penn.  St  186,  3  B.  S. 
951  (5th  ed.) ;  Stahl  v.  Buger,  10  S.  &  B.  170  ;  MitcheU  v.  Bing^ ' 
gold,  3  Har.  &  J.  152 ;  Boyd  v.  Brotherson,  10  Wend.  93  ;  Clute  v. 
Small,  17  id.  237. 

F.  C.  Cantine,  for  respondents. 

Earl,  G.  I  am  well  satisfied,  upon  a  long  line  of  authorities, 
that  the  insertion  of  the  place  of  payment  in  this  note  did  not  avoid 
it  in  the  hands  of  a  bona  fide  holder  for  value. 

The  defendant  made  his  note  perfect  in  form  except  the  place  of 
payment,  and  intrusted  it  to  Istel  for  a  special  purpose.  If  the 
word  ^*  at  **  had  not  been  inserted  in  the  note  it  would  have  been  a 
complete  note  without  the  insertion  of  other  words.  But  with  that 
word  in,  preceding  a  blank,  it  carried  upon  its  face  an  implied 
authority  for  any  bona  fide  holder  to  insert  the  place  of  paymeiti 
In  such  case,  if  the  note  be  used,  or  the  blank  filled  up  contrary  to 
the  agreement  or  intention  of  the  original  parties,  the  maker  is  held 
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liable  to  any  bona  fide  holder  for  yalue^  upon  the  principle  that, 
where  one  of  two  innocent  parties  must  suffer  by  the  fraud  or  wrong 
of  a  third  person^  the  one  who  put  it  in  the  power  of  such  third  person 
to  commit  the  fraud  or  wrong  must  bear  the  loss.  The  liabilily  of  the 
maker  in  such  case  has  also^  sometimes^  been  placed  upon  the  prin* 
ciple  of  estoppel;  he,  having  put  his  paper  in  circulation^  and  thui 
inrited  the  public  to  receire  it  of  any  one  having  apparent  title,  u 
estopped  to  urge  the  actual  defect  of  title  against  a  boTia  fide 
holder.  Upon  one  or  both  of  these  principles  the  defendant  must 
bo  held  liable.  In  Mitchell  v.  Culver,  7  Gowen,  336,  the  note  was 
made  and  indorsed  on  the  27th  day  of  November,  payable  in  60 
days,  with  the  day  of  the  month  in  blank,  and  the  maker  delivered 
it  to  the  plaintiff  in  the  suit,  who,  by  the  direction  of  the  maker, 
filled  the  blank  with  the  fifth  day  of  November.  It  was  held  that, 
where  the  indorser  of  a  note  commits  it  to  the  maker  with  the  date 
in  blank,  the  note  carries  on  the  face  of  it  an  implied  authorily  to 
the  maker  to  fill  up  the  blank.  To  the  same  effect  is  Page  v.  Mor' 
reU,  3  Keyes,  117.  In  Van  Duzer  v.  Howe,  21  N.  Y.  531,  the  defend- 
ant, Howe,  wrote  his  acceptance  upon  three  drafts,  all  in  blank  as 
to  the  amount,  and  delivered  them  to  the  drawee  with  directions  to 
fill  up  the  blanks  for  sums  not  exceeding  in  the  aggregate  11,000, 
to  which  the  drawee  assented.  He  filled  up  one  of  them,  the  draft 
sued  on,  for  11,200.  It  was  held  that  a  party  who  intrusts  another 
with  his  acceptance  in  blank  is  responsible  to  a  bona  fide  holder, 
although  the  blank  be  filled  with  a  sum  exceeding  that  fixed  as  a  limit 
by  the  acceptor;  and  that  though  the  filling  of  the  blank,  in  viola- 
tion of  the  agreement  of  the  parties,  be  a  forgery,  the  acceptor  is 
estopped  from  setting  up  the  fact.  In  Vallett  v.  Parker,  6  Wend. 
616,  it  was  held,  that  the  fact  that  the  note  was  delivered  as  an 
escrow,  and  fraudulently  put  in  circulation,  was  no  defense  to 
it  in  the  hands  of  a  hoiia  fide  holder.  In  Oarrard  v.  Hadden, 
67  Penn.  St.  82;  5  Am.  Bep.  412,  the  maker  signed  a  printed 
note  in  the  blank  of  which  was  written  **  one  hundred,"  leaving  a 
blank  space  between  that  and  **  dollars,'*  which  was  in  print.  This, 
after  delivery,  was  filled  with  "fifty."  It  was  held  tiiat  he  waa 
liable  for  the  face  of  the  note  to  a  bona  fide  holder  for  value,  upon 
the  principle  that,  if  one,  by  his  acts,  or  silence,  or  negligence,  mis- 
leads another,  or  effects  a  transaction  whereby  an  innocent  party 
suffers,  the  blamable  party  must  bear  the  loss.  In  Younge  v.  OroUf 
4  Bing.  253,  a  customer  of  a  banker  delivered  to  his  wife  oertai^ 
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printed  checks,  signed  by  himself,  but  with  blanks  for  the  BUin^ 
requesting  his  wife  to  fill  the  blanks  up  according  to  the  exigency 
of  his  business.  She  caused  one  to  be  filled  up  with  the  words, 
"fifty  pounds,  two  shillings,"  leaving  a  space  before  the  word 
"fifty."  In  this  state  she  deliyered  it  to  her  husband's  clerk  to 
receive  the  amount,  whereupon  he  inserted  at  the  beginning  of  the 
line,  before  the  word  "fifty,"  "  three  hundred  and."  The  banker 
having  paid  the  whole  amount,  it  was  held  that  the  loss  must  fall 
upon  the  drawer  on  the  ground  of  his  negligence. 

In  Kitchen  v.  Place^  41  Barb.  465,  it  was  held,  that  where  a 
blank  space  is  left  in  a  promissory  note  after  the  word  "  at,"  in  the 
place  where  the  place  of  payment  is  usually  mentioned,  the  holder 
of  the  note  is  authorized  by  an  implied  authority  to  fill  the  blank; 
that  the  word  "at"  implies  that  the  blank  space  which  succeeds  it 
may  be  filled  before  the  note  is  delivered  with  a  designated  place  of 
payment. 

If  a  note  be  obtained  from  a  maker  by  fraud,  even  if  the  fraud 
amount  to  a  felony,  under  the  statute  against  false  pretenses ;  if  it 
bo  made  for  one  nuipose  and  used  by  the  holder  for  another;  if  it 
be  delivered  in  blank,  with  an  agreement  that  the  blank  shall  be* 
filled  in  one  way,  and  it  be  filled  in  another,  in  all  these  cases  the 
maker  is  liable  to  a  bona  fide  holder  for  value.  The  maker,  rather 
than  such  holder,  must  suffer  from  his  negligence  or  misplaced 
confidence.  The  learned  counsel  for  the  appellant  claims,  however, 
that  the  rule  is  different  where  the  note,  as  in  this  case,  is  delivered 
not  to  be  used  or  filled  up  in  any  way,  I  can  perceive  no  differ- 
ence founded  upon  any  principle.  In  the  one  case  the  note  is 
delivered  to  be  used  or  filled  up  in  a  particular  way,  and  it  is  used 
or  filled  up  in  an  entirely  different  way.  In  the  other  case,  the 
note  is  made  and  delivered  not  to  be  used  in  any  way.  In  each 
case  there  is  the  same  wrong  to  the  maker,  the  same  misplaced  con- 
fidence, and  the  same  breach  of  trust.  In  either  case,  justice  as 
well  as  the  public  policy,  which  lie  at  the  foundation  of  the  laws 
as  to  commercial  paper,  require  that  the  loss  shall  fall  upon  the 
maker  rather  than  on  the  innocent  holder. 

In  this  case  the  liability  of  the  defendant  could  be  based  upon 
his  negligence.  He  gave  a  note  to  operate  as  a  receipt,  a  purpose 
to  which  it  is  no  way  adapted.  He  made  the  note  payable  to  his 
own  order,  and  if  he  had  stopped  there  it  would  have  been  just  as 
useful  as  a  receipt,  and  could  not  have  been  used  against  him 
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note.    But  he  made  it  negotiable  by  indoraing  it,  thus  enabling 
Istel  to  perpetrate  the  fraud.     He  must  therefore  be  held  liable. 

These  yiews  are  not  in  conflict  with  the  case  of  Benedict  y.  Covh 
deny  49  N.  Y.  396;  1  Am.  Bep.  382,  to  which  our  attention  has  been 
called.  In  that  case  defendant  was  applied  to  to  become  agent  for 
'^Qeorge  N.  Palmer,  Bohe  &  Lidder."  He  consented,  and  it  was 
agreed  that  he  should  sign  a  note  for  1200  with  a  contract  in  it  that 
the  note  should  be  paid  out  of  the  profits  of  the  machines  when  sold. 
A  note  was  presented  for  t200  and  interest,  payable  to  G^rge  N. 
Palmer  or  bearer  one  year  from  date.  At  the  bottom  of  the  note 
were  these  words:  '^  The  aboye  note  to  be  paid  from  the  profits  of 
machines  when  sold.''  There  was  not  room  below  this  to 
sign ;  defendant  was  adyised  that  it  would  be  the  same  if 
he  signed  aboye  or  below  this  memorandum;  he  therefore 
signed  aboye  it,  and  deliyered  the  note  with  the  memoran- 
dum thereon.  Subsequently  this  memorandum,  without  the 
knowledge  or  consent  of  defendant,  was  cut  off  and  the  note 
sold  to  plaintiff  for  yalue  without  notice.  In  an  action  upon  this 
note,  the  judge  submitted  to  the  jury  the  question  whetiier  the 
words  at  the  bottom  were  designed  by  the  parties  as  a  part  of  the 
contract.  They  found  for  the  defendant.  The  court,  upon  appeal, 
held  that  this  memorandum  was  a  substantial  part  of  the  contract, 
and  qualified  it  the  same  as  if  inserted  in  the  body  of  the  instru- 
ment, and  with  it  constituted  a  single  contract,  and  that  the 
seyerance  of  it  without  the  consent  of  the  maker  was  a  material 
alteration,  which  destroyed  the  note  eyen  in  the  hands  of  an  inno- 
cent holder  for  yalue.  The  same  force  and  ethot  was  giyen  to  the 
memorandum,  as  if  it  had  been  written  aboye  the  signatare ;  and 
hence  it  was  a  part  of  a  complete  instrument)  and  its  seyeianoe 
upon  well-reoognized  principles  was  dearly  a  material  and,  h«iioe^ 
destructiye  alteration*  The  question,  wheUier  the  defendant  by 
his  act,  negligent  or  otherwise,  enabled  this  toegor  to  commit  the 
forgery,  and  perpetrate  a  fraud  upon  an  innocent  purchaser  of  the 
note,  was  not  raised  at  the  trial,  and  hence  was  not  inyolyed  in  the 
decision  of  the  appeaL 

The  stamp  was  omitted  from  this  note  simply  that  it  might  not 
be  used  aa  a  note.  There  was  no  intention  to  defraud  the  leyenne, 
and  hence  the  omission  of  the  stamp  did  not  render  the  note  inymlid. 
Oreen  y.  Hakaay,  101  Mass.  348;  Bumap  y.  Loeeg,  1  I^ms.  Ill; 
Vaughm  y.  (ySrien,  57  Boib.  493.  It  matters  not  that  the  stamp 
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was  intentionallj  omitted  so  long  as  it  was  not  omitted  for  ika 

trandolent  purpose. 

The  order  of  the  general  term  mnst  therefore  be  alBrmed,  and 

judgment,  absolute,  ordered  against  the  defendant,  with  ooats. 

All  eonour. 

OrdfT  affirmed  and  judgmmU  aecordinghf. 

Non.— Sm  Hcimmr.  Dr^mptr^m  Mloh.  tt7;  7  Am. Bep^  an,  and boK  «9;  BaMMw, 
Aldy,S4Iowm,  410. 11 ABL  Bep^  IBi  tad  Dole.  UB;  Md  OorrarAT.  I^ 
IAiiLBe|ik41S.  InHokmmr,  JYemptr,  iMwrtlngthewiteot  iiiliWMtlii>WMifc'  afl«r'*ltwt 
•l»**wM]Mldto»TaidtiMiiotoMtotiMiiMkwlBttMb«idio(»teiiajl^  Biaii 

Bofntelt  V.  Ad4K  ttM  SMM  attanrtlon  WM  bald  Ml  to  dlMhttv*  llM  m^^ 
▼.  finddiii  WM  to  lbs  MUM  citool.  —  Bo. 


Buoov  y.  Baztbb,  appdla&i 

IM  M.T.  mj 

K(iffiiffmie6^Blgkm»if^k^wrjftofocitrai9d9r 

Plaiatlfl^  dfiidrfiig  toorose  astieet  in  »  dij  and  seeliiga  ear  oomlug  aadbelilDd 
it  a  cart  whkh  wis  going  fiuter  than  the  car,  made  hia  **  oalcnlatliMi  *  tlial 
he  oonld  eioaa  in  front  of  the  car  "  before  the  oart  ooold  get  np."  Heaccoid- 
inglj  made  the  attempt  to  ciobb  and  passed  in  front  of  the  car,  hat  eame  in 
contaet  with  the  cart  and  was  injured.  In  an  action  against  the  owners  of  the 
cart,  hdd,  that  plaintiff  was  gnilty  of  contributory  negligence  defeating  a 
recovery, 

A.  foot  traveler  has  no  priority  of  right  over  yehides  in  a  dty. 

AonoK  by  Daniel  Belton  against  Edward  W.  Baxter  and  otheia 
to  reeoYor  for  injuries  received  by  plaintiff  while  crossing  a  street 
in  New  York  by  collision  with  defendant's  oart.  The  opinion  states 
the  case.  The  plaintiff  obtained  a  judgment,  which  was  aflbnned 
at  general  term.    Defendants  appealed  to  this  oonrt 

y.  6\  Moaky  for  appellants. 

Stephen  A.  Walker^  for  lespondent 

RETiroLDfi,  0.  There  should  be  a  new  tnal  in  thk  oaaa^  lor  the 
following  reasons: 

(1.)  The  plaintiff  was  guilty  of  negligence  which  certeiniy  con- 
tributed to  his  injury,  and  this  is  apparent  upon  hia  own  testimony. 
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He  wanted  to  cross  Second  avenue,  on  Fourth  street,  where  he 
resided*  It  was  near  eyening,  but  still  daylight,  and  he  saw  a 
Second  aTentie  car  coming  just  aboTc  Third  street,  and  behind  it  a 
cart  also  coming.  The  car  was  moTing  pretty  fast,  and  all  this  was 
plainly  seen  when  he  was  between  eleven  or  twelve  yards  from  the 
curbstone  in  Second  avenue.  He  hurried  on  a  little,  and  made  his 
'*  calculation  **  that  he  could  cross  in  front  of  the  car,  ''  before  the 
cart  could  get  up.**  It  is  thus  evident,  that  the  plaintiff  expected  the 
cart  to  attempt  to  pass  the  car  as  it  did,  and  his  calculations  were 
accordingly  made.  He  stepped  on,  the  car  came  faster  than  usual, 
he  just  passed  the  heads  of  the  horses  attached  to  the  car,  and  at 
that  moment  came  in  contact  with  the  horse  and  cart  of  the  defend* 
ants,  or  some  of  its  appendages,  and  received  the  injury.  This 
makes  out  a  plain  case  of  negligence.  He  clearly  saw  the  possible 
danger,  and  made  his  calculations  to  jtas  ahead  of  both  car  and 
cart  and  failed.  The  carman  of  the  defendants  had  no  reason  to 
suspect  that  any  such  attempt  would  be  made.  He  could  not  see 
the  plaintiff  as  the  street  car  obstructed  the  sight,  and  it  can  scarcely 
be  said,  that  he  was  guilty  of  negligence  in  driving  his  cart.  It  ii 
negligence  per  se  for  a  foot  traveler  to  attempt  to  cross  a  public 
thoroughfare  ahead  of  vehicles  of  any  kind  under  such  circum* 
stances,  upon  nice  calculations  of  the  chances  of  injury.  If  such 
attempt  be  made  and  the  calculations  fail,  to  the  plaintiff's  harm, 
he  can  have  no  redress  for  injuries  received  in  his  mistaken  effort. 
It  is  not  the  exercise  of  common  or  ordinary  care. 

(2.)  The  judge  charged  the  jury  that  the  plaintiff  *'  had  a  right 
to  go  in  front  of  the  vehicle  and  cross  at  that  time  if  he  did  not 
place  himself  in  a  position  where  this  vehicle  by  proper  care  could 
not  avoid  him.  .He  had  as  much  right  to  cross  there  as  the  vehicle 
had  to  go  on  in  the  other  direction." 

It  may  be  possible  that,  as  a  mere  abstract  legal  proposition,  this 
may  have  been  correct,  but  as  applied  to  this  case,  it  obviously 
tended  to  mislead  the  jury,  and  relieve  the  plaintiff  from  the  exer^ 
cise  of  any  care.  No  matter  how  negligent  the  effort  of  the  plain- 
tiff to  cross  the  avenue  may  have  been,  it  was  said  he  might  still 
recover  if  the  defendante  could  have  avoided  the  infliction  of  the 
injury.  It  is  very  obvious,  also,  that  the  learned  judge. intended 
to  give  the  jury  to  understand  that  the  foot  traveler  had  some  pri- 
ority of  right  over  vehicles  in  the  city  of  New  York,  for  he  tells 
them  ''I  hold  it  as  a  principle  of  law  that  if  I  attempt  to  cross 
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Broadway,  or  any  other  crowded  thoroughfare,  I  am  not  obliged  to 
tarn  back  to  avoid  a  vehicle  if  that  vehicle  by  reasonable  care  can 
avoid  me.  It  ia  the  basiness  of  the  driver  to  stop  and  allow  me  to 
{Mws,  it  is  not  my  business  to  turn  and  go  back  for  the  purpose  of 
avoiding  him,  I  am  there  by  right,  and  my  right  is  paramount  to 
his  because  I  am  the  first  in  point  of  time."  In  this  case  it  was 
very  unfortunate  that  the  plaintill  was  not  there  first  in  point  of 
time,  but  both  parties  reached  the  point  of  collision  at  the  same 
instant  of  time  without  the  one  then  expecting  to  meet  the  other. 
But  it  seems  clear  that  such  instructions  were  in  violation  of  the 
rule  laid  down  by  the  Court  of  Appeals  in  Barher  v.  Savage^  45 
N.  T.  191;  6  Am.  Bep.  06. 

The  learned  judge  who  delivered  the  opinion  of  the  general  teim 
of  the  superior  court,  quoted  approvingly  the  chaige  to  the  judge 
at  the  trial,  the  correctness  of  which  we  feel  compelled  to  doubt» 
and  then  adds  that  such  a  rule  has  been  frequently  asserted  by  that 
court,  and  he  thought  should  be  sometimes,  at  least,  recognised  by 
the  drivers  of  vehicles,  who,  it  is  also  said,  ^^  practically  and  hab- 
itually regard  foot  passengers  as  mere  intruders  upon  and  obebrac- 
tors  of  the  highway,  who  can  be  nm  over  with  impunity."  We 
fsntirely  agree  that  the  drivers  of  vehicles  in  any  public  thorough- 
fare  shonli  obserfe  the  law,  without  any  special  reference  to  the 
court  by  which  it  is  pronounced.  The  evidence  does  not  disclose 
the  ordinary  habits  in  this  respect  of  the  drivers  of  vehicles  in  the 
city  of  New  York,  and  we  are  not  at  liberty  to  take  judicial  notice 
of  the  fact,  even  if  verified  by  the  personal  observation  and  experi- 
ence of  any  one  or  more  of  the  learned  judges  of  the  superioi 
court  of  that  city. 

Allooneor, 
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PlOFUl  «P  f«L  PUBDT  y.  OOMMIB8IOKBB8    07  HIGHWAYS    09  TRB 

Towx  07  Mablbobough,  appellant 

The  comlliation  required  cwtaia  law  to  be  pmed  by  a  two>ihiid«TQtoof  IW 
l^gialaiiiio.  JJ^M,  (1)  thai  such  a  law,  not  appearing  on  He  Cmo  to  ba^ 
been  peiied  by  the  lequiied  Yote,  was  yold,  and  (8)  thai  tbo  ot^eetlon  to  tbo 
law  need  not  be  pleaded.    Bee  Otbams  ▼.  SkUey,  potL 


Mandahus  requiring  defendants  as  oommisBioners  of 
of  the  town  of  ICarlboroagh,  Ulster  ooonty,  to  proceed  and  lay  ont 
a  highway  nnder  laws  of  1868,  chapter  776.  The  retnm  set  op 
matten  of  avoidance,  but  did  not  question  the  validity  of  the 
itatate.  Judgment  was  rendered  in  favor  of  plaintifl  on  demurrer 
to  the  return.  The  general  term  affirmed  the  judgment  and  defiendp 
anta  appealed. 

imasa  Jl  Fa/rJur^  for  appellants. 
M.  Sehoanmaker,  for  respondents. 

JoBSBOS,  0.  The  mandamus  m  this  ease  is  confessedly  founded 
upon  a  supposed  statute  of  this  State,  chapter  776  of  the  laws  of 
1668,  and  hsa  no  legal  support  if  the  supposed  statute  wasneyer  the 
law  of  the  State.  The  first  section  appears  to  provide  that  the 
commissioners  of  highways  of  the  town  of  Marlborough  are  author* 
iied  and  directed  to  layout  the  highway  (describing  it),  and  vests  in 
the  town  for  road  purposes  the  right,  title  and  interest  of  the  State 
in  so  much  of  the  lands  as  may  be  necessary  for  the  purposes  of  said 
highway.  This  section  purports  to  dispose  of  a  part  of  the  publio 
property  for  a  local  purpose,  and  therefore  falls  within  the  pro- 
visions of  section  9  of  article  1  of  the  constitution.  That  section 
ordains  that  '^  the  assent  of  two-thirds  of  the  members  elected  to 
each  branch  of  the  legislature  shall  be  requisite  to  every  bill  appro- 
priating the  public  moneys  or  property  for  local  or  private  purposes." 
Thskt  the  section  in  question  appropriates  public  property  is  obvioua 
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apon  its  face  ;  that  the  purpose  to  which  it  is  thas  appropriated 
IB  local,  in  the  sense  of  the  constitution,  has  been  adjndged,  in 
principle  at  least,  in  People  y.  Allen,  42  N.  T.  378.  It  is  not 
important  in  this  case  to  decide  whether,  by  force  of  the  constitu* 
tional  provision,  the  whole  of  every  such  bill  is  to  be  deemed  inop- 
erative as  law  in  case  any  part  of  it  contains  such  an  appropriation, 
and  the  bill  has  not  been  passed  in  conformity  with  the  constitu- 
tional requirement,  or  whether  the  provision  may  be  satisfied  by  the 
"Ejection  of  that  part  only  of  such  an  act  as  makes  an  appropriation. 
In  this  case,  the  grant  to  the  town  of  the  public  land  is  so  import- 
ant a  part  of  the  whole  provision,  that  it  cannot  be  doubted  that, 
in  the  contemplation  of  the  legislature,  it  was  an  essential  and  fun« 
damental  portion  of  the  act,  without  which  the  bill  would  not  have 
been  passed  at  alL 

The  only  remaining  inquiry  is,  therefore,  whether,  as  this  case  is 
presented,  the  question  can  be  raised  as  to  the  vote  by  which  the 
bill  was  passed;  and  if  it  can,  how  it  ought  to  be  determined.  The 
objection  to  its  being  raised  is  that  the  defendants  in  pleading  have 
admitted  the  obligation  of  the  law.  But  matter  of  law  is  never 
matter  to  be  alleged  in  pleading.  No  issue  can  be  framed  upon  an 
allegation  as  to  the  law.  Facts  only  are  pleadable;  and  upon  them, 
without  allegation,  the  courts  pronounce  and  apply  the  law.  This 
is  true  alike  in  respect  to  statute  and  to  the  common  law;  and 
when  it  is  necessary  to  inquire  by  what  vote  a  law  was  passed,  the 
judges  are  to  determine  from  the  printed  statutes,  or  from  the  lawi 
on  file  in  the  Secretary  of  State's  office,  whether  the  requisite  vote 
was  received.  Upon  such  an  inquiry  the  printed  volume  is  pre- 
sumptively correct,  and  the  original  act  is  conclusive.  See  chap. 
806,  Laws  of  1842.  How  such  a  question  was  to  be  investigated 
was  much  considered  in  the  earlier  cases  arising  under  the  free 
banking  act  of  1838;  and  the  discussions  which  then  took  place  led 
the  way  to  the  subsequent  determinations  of  the  courts  that  it 
belonged  to  the  function  of  the  judges  to  investigate  for  themselves 
and  to  declare  what  is  the  law,  whether  common  or  statute.  People 
V.  Purdtfy  2  Hill,  31 ;  S.  C,  in  error,  4  id.  384  ;  De  Bow  v.  Ths 
People,  1  Den.  9;  Commercial  Bank  v.  Sparrow,  2  id.  97;  People 
T,  Det'Kn,  33  K  Y.  269. 

The  law  in  question  does  not  appear  either  upon  the  printed 
statute  book  or  upon  the  original  act  to  have  been  passed  by  a  two- 
third  vote,  and  consequently  it  never  had  the  effect  of  law.      The 


JUNE  TEEM,  1873.  ^ 


Seybel  ▼.  National  Carren^  Bank. 


whole  foundation  of  the  mandamus  therefore  fails  and  the  judg- 
ment must  be  reversed;  and  as  it  appears  by  necessity  that  the 
mandamus  cannot  be  sustained^  judgment  final  must  be  rendered 
for  the  defendants,  with  costs. 

All  concur. 

Judgment  accordinffljf. 


SsTBBL,  appellant,  t.  Natiokal  Gubrbkct  Butk. 

CM  N.  T.  »&) 
Stolen  b&nd$ — nctke  to  pureha$&r,    Purehaur  in  good  faiUk,    EHdeneo. 

In  an  aeUon  to  recover  the  value  of  two  negotiable  United  States  bonds,  it 
appeared  that  the  bonds,  with  others,  were  stolen  from  plaintiff  and  pnr- 
ehased  on  the  daj  after  the  theft,  by  defendant,  a  national  bank ;  that  on 
the  morning  after  the  theft  notice  thereof,  with  the  number  and  description 
of  the  bonds,  was  left  in  defendant's  bank  on  a  desk  marked  "  cashier's  desk.** 
Evidence  was  then  admitted  in  behalf  of  defendant,  that  the  cashier  did 
not  in  fact  examine  the  notice.  Defendant  also  offered  to  show,  in  effectg 
that  it  was  impracticable  for  it,  in  the  prosecution  of  its  business,  to 
regard  notices  of  this  character  left  at  its  banking  house,  on  aoeount  of 
the  frequency  and  number  of  such  notices,  and  the  amount  of  business 
which  defendant  transacted  in  such  bonds.  This  evidence  was  excluded. 
JSeld,  error.  Mere  omission  of  the  cashier  to  read,  or  become  informed  of, 
the  contents  of  such  notices,  is  not  want  of  such  due  and  reasonable  care, 
caution  and  prudence,  as  to  deprive  defendant  of  the  protection  extended  to 
it  as  a  bona  fids  purchaser,  and  the  evidence  excluded  would  have  tended  to 
show  that  no  bad  faith  was  imputable  to  defendant.    {8eo  note,p,  005.) 

13ie  doctrine  of  Ooodman  ▼.  So/rvey,  4  Ad.  &  El.  870,  considered  and  applied* 

AcnoK  brought  by  Frederick  Seybel  agamst  The  National  Cur- 
rency Bank  to  recover  the  value  of  two  United  States  bonds  of 
llyOOO  each,  payable  in  1881,  which  had  been  stolen  from  plaintifl 
and  purchased,  the  next  day  after  the  theft,  by  defendant.  The 
opinion  states  the  case.  The  plaintiff  obtained  a  verdict  and  judg- 
ment. The  general  term  reversed  the  judgment  and  granted  a  new 
trial.    Plaintifl  appealed  to  this  court. 

Walter  8.  Poor,  for  appellant,  cited  to  the  pomt  that  if  the 
notice  reached  defendant  and  it  chose  to  disregard  it,  it  was  not  a 
purchaser  in  good  faith.     Whitebready*  Jordan,  1  Tou.  ft  Ool.  803 
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Jf«y  v.  Ohapmim,  16  Meea.  ft  Wela.  855 ;  Ooodnumr.  Simcnds, 20 
How.  (IT.  S.)  848;  WiOiamsan  y.  Brown,  15  N.  Y.  854;  DwUn  r. 
Brady,  86  id.  581;  IfeweUy.  Doty,  88  id.^;  Jackiony.  Past,  9 
Cow.  120;  Wiggin  v.  Bwh,  IS  Johna.  806;  CamUodc  y.  jBoosr,  5 
Wend*  600;  Small  y.  iSWtiVA^  1  Den.  588 ;  Johnson  y.  Bhodgood, 
Oainea'  Cas.  802;  Olarh  Nat.  Bk.  y.  ^i.  of  Albion,  52  Barb.  592; 
NemM  y.  6^^,  51  id.  263 ;  Owen  y.  fToman,  4  H.  L.  997,  1035; 
Jones  y.  Williams,  24  Beay.  47. 

Amasa  J.Parker,  for  respondent. 

LoiT,  Oh.  0.  A  new  trial  was  properly  granted  in  this  ease,  on 
the  ground  of  the  improper  exclusion  of  eyidence  offered  on  the 
part  of  the  defendant.  It  is  stated  in  the  respondent's  points  that 
(iie  bonds  in  question  were  payable  to  bearer.  I  do  not  find  the 
flaot  proyen,  but  it  appears  to  haye  been  assumed  on  the  trial  that 
they  were  such,  or  at  least  transferable  by  deliyery.  They  must^' 
tlieref ore,  be  deemed  to  haye  been  of  that  description.  The  plain- 
tiff  preyed  a  demand  of  them  from  the  defendant  on  or  about  the 
S8d  day  of  September,  1865,  being  eleyen  days  after  they  were 
stolen,  and  its  refusal  to  deliyer  them.  The  demand  was  made  of 
the  cashier,  and  he  answered,  according  to  the  phunttfTs  statement, 
''You  can't  haye  them.''  To  which  the  plaintiff  replied  (as  he 
states)  as  follows:  ''  Then  I  said,  why  f  I  sent  you  a  printed  notice 
of  the  robbery  the  next  morning,''  adding,  ''  He  said  they  did  not 
Ottre  for  the  notice.  We  don't  care  for  notice.  That  was  the 
answer.  He  said,  if  you  wait  a  little  while  you  can  see  Mr.  Thomp* 
son,  and  I  waited."  The  plaintiff  then,  without  any  preyioua 
explanation  giyen  by  the  defendant  of  the  circumstances  under 
which  it  obtained  possession  of  them,  and  before  any  proof  what- 
eyer  was  giyen  by  it — ^introduced  eyidence  tending  to  show  that 
two  printed  notices  of  the  robbery,  containing  the  numbers  of  the 
bonds  in  question,  and  of  fifteen  more,  were  left  before  nine  o'clock 
in  the  morning  after  it  occurred,  in  the  banking-house  of  the 
defendant— one  on  a  desk  marked  ''  cashier's  desk,"  and  the  other 
on  the  desk  opposite — ^while  persons  were  sweeping  the  ofBoe,  in 
such  a  position  as  to  be  noticed  by  the  occupants  of  the  desks  when 
they  came  in  and  took  their  places.  The  bonds  in  question  were 
designated  therein  as  follows :  bond  37,864,  $1,000,  1881 ;  bond 
37,865,  $1,000,  1881 ;   after  a  statement  that  seyenteen  United 
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States  bond&  had  been  stolen,  numbered  and  described  as  mentioned 
in  the  notice.  After  this  testimony  had  been  introdncedy  the 
plaintiff  rested,  and  the  defendant's  cashier  was  examined  on  its 
behalf,  and  after  giTing  a  description  of  the  locality  of  his  desk, 
and  stating  facts  tending  to  proye  that  the  desk,  described  by  one . 
of  the  plaintiff's  witnesses  as  his,  was  not  so  in  fact;  stated  that  lie 
did  not  see  the  notice  referred  to,  to  his  knowledge,  and  gave  other 
testimony  tending  to  show  the  pnrchase  of  and  payment  for  the 
bonds  by  the  defendant  (which  was  dealing  daily  in  goyemment 
securities  of  all  kinds,  and  in  all  kinds  of  bonds),  in  its  nsoal  coarse 
of  business,  and  the  price  paid  for  them,  which  was  snbseqnently 
shown  to  be  their  fall  market  yalae.  He  also  testified  that  there 
were  three  kinds  ai  bonds  of  1881,  and  that  there  were  two  sets  of 
bonds  payable  in  1881  of  the  numbers  of  those  in  controyersy,  and 
that  he  had  been  in  the  banking  business  a  number  of  years. 

The  defendant's  counsel  then  offered  to  proye,  by  this  witness, 
the  following  facte : 

'Ust.  That  these  goyemment  securities  are  payable  to  bearer. 
That  the  amount  in  circulation  is  so  great,  and  the  amount  stolen 
and  lost  is  so  great,  and  the  notices  of  such  thefte  and  losses  so 
frequent  that  it  is  utterly  impossible,  without  stopping  their  busi- 
nees,  for  the  defendant  to  take  notice  of  and  keep  track  of  thorn 
lost  and  stolen. 

''2d.  That  the  defendant  dealt  largely  in  goyemment  bonds 
■imilar  to  these,  and  that  they  are  receiyed  and  paid  out  as  money 
by  defendant,  and  by  bankers  and  brokers  generally;  that  yery 
large  amounte,  amounting  to  seyeral  millions,  had  been  stolen  and 
adyertised;  that  notices  are  being  thrown  in  constantly  in  their 
bank  of  such  thefte,  with  liste,  numbers  and  descriptions,  and  that 
it  would  be  impracticable  to  deal  in  goyemment  securities  if  they 
are  bound  to  take  notice  of  such  notices. 

''  8d.  That  IT.  S.  securities  like  those  in  suit  pass  from  hand  to 
band  by  deliyory,  are  receiyed  and  paid  out  by  banks,  bankers  and 
brokers  as  money,  are  bought  and  sold  daQy  in  the  market,  in  par- 
cels yarying  from  $1,000  to  $500,000,  and  that  they  are  always  paid 
for  in  cash  on  deliyery. 

''4th.  As  a  separate  proposition,  in  connection  with  the 
last  aboye  proposition,  that  printed  notices  of  loss  of  such  and  other 
securities,  by  theft  and  otherwise,  are  daily,  and  frequently  eacfa 
dqTi  thrown  or  brought  into  the  offices  of  dealers  in  such  securities, 
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and  that  it  is  impracticable,  in  the  ordinary  coarse  of  8\^ch  bosineflay 
to  make  a  comparison  between  such  notices  and  the  seciirities 
purchased  and  deliyered. 

'^5th.  The  defendant's  counsel  then  made  the  same  offers 
numbered  herein  3d  and  4thy  confining  the  same  to  defendant's 
bank,  and  not  to  dealers,  banks  and  bankers  generally/' 

Each  proposition  was  offered  separately  in  the  order  above  set 
forth,  and  was  excluded  on  general  objection  to  each  of  them, 
without  specifying  any  ground  therefor,  and  a  separate  exception  to 
each  ruling  was  taken  by  defendant's  counsel. 

The  cashier  then  stated,  in  reference  to  the  interview  between 
the  plaintiff  and  himself,  spoken  of  by  the  plaintiff,  that  what  he 
told  him  was  that  it  would  be  impossible  for  them  to  pay  attention 
to  all  notices,  and  on  being  asked  by  the  defendant's  counsel 
whether  he  said  that  he  could  not  pay  any  attention  to  notices,  he 
answered  that  be  **  did  say  something  like  that ; "  and  in  answer  to 
a  question  by  the  plaintiff's  counsel,  whether  that  statement  was  in 
fact  true,  he  made  the  following  answer :  ^*  It  was  true ;  we  buy 
and  sell  bonds  without  any  regard  to  these  notices  left  in  the  ofSoe  ; 
wc  look  at  notices  from  time  to  time,  but  we  keep  no  record  of 
them  ;  no  instructions  are  given  by  me  to  the  clerks  or  officefs  to 
bring  the  notices  to  me  personally."  He  stated  further  that  he  was 
in  the  office  at  nine  o'clock  of  the  morning  of  the  thirteenth  of 
September,  but  could  not  tell  whether  any  one  else  was. 

It  is  apparent,  from  the  preceding  statement  of  what  had  been 
proved  by  the  plaintiff,  when  the  testimony  offered  on  behalf  of  the 
defendant  was  excluded,  that  his  object  and  its  tenor  was  to  show 
thaf  the  defendant's  cashier,  by  saying  "  We  don't  care  for  notice," 
willfully  disregarded  all  notices,  that  were  left  at  its  office  or  place 
of  business,  of  thefts  or  robberies  of  such  bonds  as  were  stolen  from 
him.  Its  tendency  and  its  probable  effect  was  to  impress  the  jury 
with  the  belief  that  the  defendant  was  not  a  purchaser  in  goodfaith, 
but  was,  on  the  contrary,  chargeable  with  bad  motives  and  actuid 
fraud.  It  afforded  sufficient  ground  for  the  plaintiff 's  counsel  to 
argue  to  them,  as  he  has  urged  in  his  points  on  the  argument 
before  us,  that  *^  if  from  this  the  jury  could  not  infer  fraud,  it  would 
be  difficult  to  infer  it  in  any  case.  As  well  might  the  defendants 
put  up  a  sign,  'stolen  goods  received  here,  and  no  questions 
asked.'"  Such  an  appeal  made  by  eloquent  counsel,  having  the 
opportunity  of  closing  the  summing  up,  on  such  facts  could  not 
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well  tail  to  secure  from  the  jury  a  verdict  againBt  the  defendant, 
proved  to  be  '^  a  regular  national  bank,''  in  favor  of  the  plaintiff, 
who  had  informed  them  that  he  carried  on  ^*  a  fancy  store  ^*  at  111 
Eighth  avenue,  and  resided  '^  in  the  upper  part,"  and  that  he  had 
lived  there  fourteen  years. 

The  general  purport  of  the  proof  offered  and  rejected  was  to 
repel  and  remove  all  and  every  ground  for  the  imputation  of  bad 
faith  to  the  defendant,  by  showing  that  it  was  impracticable,  and 
indeed  impossible  for  it,  in  the  prosecution  of  its  business,  to  regard 
notices  left  at  its  banking-house  or  office,  as  those  in  question  were 
stated  to  have  been.  Its  exclusion  appears  to  have  been  placed  on 
the  ground  that  the  mere  omission  of  the  cashier  to  read,  or  become 
informed  of,  the  contents  of  such  notices,  if  he  saw  them,  or  might 
have  seen  them,  but  for  the  defendant's  disregard  of  them,  as  testified 
to  by  him,  charged  it  with  such  want  of  due  and  reasonable  care, 
caution  and  prudence,  and  such  gross  negligence  in  making  its 
purchase,  as  to  deprive  it  of  the  protection  extended  to  a  bona  fide 
purchaser.  This  is  inferable  from  the  general  scope  and  tenor  of  the 
judge's  charge  to  the  jury,  although  he  did  not  assign  that  reason  at 
the  time  he  excluded  the  evidence.  His  ruling  was  in  accordance 
with  the  rule  of  law,  as  declared  by  the  King's  Bench,  GHU  v, 
Cubitt,  3  Bam.  &  Cress.  466,  decided  in  1824,  and  subsequently 
modified  by  the  decision  in  Crook  v.  Jadis,  5  Bam.  &  Adol. 
909,  made  in  1834.  See  also  Backhouse  v.  Harrison,  id.  1998. 
The  rule  was,  however,  repudiated  in  Goodman  v.  Harvey,  4 
Add.  &  Ell.  870,  decided  in  1836.  That  was  an  action  against 
the  drawers  of  a  bill  by  an  indorsee  for  value,  whose  title  was 
disputed  on  the  ground  that  his  indorser,  who  had  paid  no  value 
for  it,  obtained  its  discount  in  fraud  of  the  right  owner.  It 
appeared  that  the  drawees  refused  acceptance  of  the  bill,  and  that 
the  notarial  marks  of  non-acceptance  were  noted  thereon.  It  was 
objected,  as  one  ground  of  defense,  that  the  plaintiff,  in  taking 
the  bill  with  such  marks  on  it,  had  been  guilty  of  gross  negligence, 
and  therefore  took  it  with  all  its  vices,  and  could  have  no  better 
nght  to  recover  thereon  than  his  indorser.  Lord  Chief  Justice 
Dekman  is  stated,  in  the  report  of  the  case,  to  have  been  of  this 
opinion,  and  to  have  observed  ^^  that  the  plaintiff  had  received  the 
bill  with  a  death  wound  apparent  on  it,  and  he  proposed  to  the 
plaintiff's  counsel  either  a  nonsuit  or  that  the  cause  should  go  to 
the  jury  on  the  question  whether  or  not  the  plaintiff  had  been 
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guilty  of  grosB  negligence.  The  jury,  in  answer  to  the  question 
from  the  lord  chief  jngtioe^  said  that,  in  their  opinion,  the  notary's 
marks  on  the  bill  were  sufficient  notice  to  an  indorsee  of  non- 
acceptance.''  A  nonsnit  was  then  taken,  and  at  the  next  term  of 
the  conrt  a  motion  for  a  new  trial  was  made  on  the  ground  that 
tike  above  ruling  against  the  plaintiff  was  incorrect ;  that  the  bill 
had  been  lawfully  sent  into  the  market  by  the  payee,  while  not 
yet  due,  and  that  the  plaintiff,  who  had  taken  it  before  maturity 
and  given  value  for  it,  had  a  right  to  recover  the  amount,  notwith- 
standing  the  defect  in  the  title  of  an  intermediate  party.  A  rule 
niti  was  granted ;  and  subsequently,  on  hearing  counsel  on  the 
part  of  the  defendant  against  it,  the  plaintiff's  counsel,  after  some 
discussion  in  support  of  it,  and  after  stating  that  the  only  question 
was  whether  the  plaintiff  acted  bona  fide  in  discounting  the  bill, 
was  stopped  by  the  court,  and  Lord  Dekmak,  0.  J.,*said  :  ''The 
question  I  offered  to  submit  to  the  jury  was,  whether  the  pUuntifl 
had  been  guilty  of  gross  negligence  or  not.  I  believe  we  are  all  d 
opinion  that  gross  negligence  only  would  not  be  a  sufficient  answer, 
where  the  party  has  given  oonsideration  for  the  bill.  Gross  negli- 
genoe  may  be  evidence  of  mala  fideSf  but  is  not  the  same  thing. 
We  have  shaken  off  the  last  remnant  of  a  contrary  doctrine. 
Where  the  bill  has  passed  to  the  plaintiff,  without  proof  of  bad 
faith  in  him,  there  is  no  objection  to  his  title.  The  evidence  in 
this  case,  as  to  the  notarial  marks,  could  only  weigh,  as  rendering 
it  less  likely  that  the  bill  should  have  been  taken  in  perfect  good 
faith."  LmuBDALB,  Pattbbsok  and  Colbbidob,  JJ.,  concurred, 
and  the  rule  was  thereupon  made  absolute. 

The  doctrine  there  laid  down  was  reaffirmed  by  the  same  court, 
in  mher  v.  Richy  10  Adol.  &  EU.  784,  decided  in  1889  ;  Arbauin 
V.  Jfuferson,  1  Q.  B.  498-504,  decided  in  1841,  and  is  now  under- 
stood to  be  undisputed  in  England.  See  Byles  on  Bills  of  Exchange, 
119  ;  he  says  :  '^  It  is  now  definitely  settled  that  if  a  man  takes, 
honestly,  an  instrument  made  to  become  payable  to  bearer,  he  has 
a  good  title  to  it,  with  whatever  degree  of  ^negligence  he  may  have 
acted,  unless  his  gross  negligence  induces  the  jury  to  find/raudf." 
And  he  also  says  that  '^Exchequer  bills,  which  are  payable  to 
bearer  before  the  blank  is  filled  up,  bonds  of  foreign  princes  and 
States,  payable  to  bearer,  and  East  India  bonds  resemble  money  and 
bills  of  exchange  payable  to  bearer,  in  the  necessary  union  of  pos- 
session and  property.    Honest  acquisition  confers  title." 
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Ohjmoellor  Ksnt,  in  his  Oommentariee  (voL  3,  p.  82),  aeema  to 
have  oonnderod  the  role  to  be,  that  in  any  case  in  whioh  the  indor- 
see  takes  paper  nnder  oiroamstancee  which  might  reasoiHably  pat 
the  holder  upon  inquiry  and  create  suspicions  that  it  was  not  good^ 
he  takes  at  his  peril ;  and  he  refers  to  the  case  of  Cfitt  y.  OuiUtf 
sutra,  as  establishing  that  principle,  and  as  oyerroling  the  doo- 
inne  of  Lord  Kbkyok,  in  Lawson  y.  Weston  and  ars,,  4  Esp.  N. 
P.  26,  in  which  he,  in  answer  to  a  claim  on  behalf  of  the  defend- 
ants that  ^'  a  banker  or  any  other  person  should  not  discount  a  bill 
for  one  unknown,  without  using  due  diligence  to  inquire  into  the 
circumstances,''  replied  that  *^  if  there  was  any  fraud  in  the  tran- 
saction or  if  a  bona  fide  consideration  had  not  been  paid  by  the 
plaintiffs  to  be  sure  they  could  not  recoyer ;  but  to  adopt  the  prin- 
ciple of  the  defense  to  the  full  extent  stated,  would  be  to  paralyse 
the  circulation  of  all  the  paper  in  the  country,  and  with  it  all  its 
commerce,''  but  added,  **  that  the  circumstance  of  the  bill  haying 
been  lost,  might  haye  been  material  if  they  could  bring  knowledge 
of  that  fact  home  to  the  plaintiffs.  The  plaintiffs  might  or  might 
not  haye  seen  the  adyertisement,  and  it  would  be  going  a  great  length 
to  say  that  a  banker  was  bound  to  make  inquiry  concerning  eyery 
bill  brought  to  him  to  discount" 

The  doctrine  as  laid  down  in  Goodman  y.  Satvey,  supra,  was  oon« 
sidered  by  the  Supreme  Court  of  this  State,  in  HdU  y.  WHson,  10 
Barb.  548,  and  it  was  said  by  W.  F.  Allen,  J.,  giying  the  opinion 
of  the  court,  in  July,  1858,  that  it  had  been  adopted  and  approyed 
by  the  courts  of  some  of  the  States  of  the  Union,  and  that  he  had 
met  with  no  case  in  our  own  courts  in  conflict  with  it,  and  added, 
^'  So  that,  in  the  absence  of  eyidence  of  bad  faith  in  the  holder, 
if  he  is,  in  other  respects,  within  the  rule  established  for  the  benefit 
of  oommerdal  paper,  his  title  will  be  upheld." 

It  appears  to  haye  been  disapproyed  by  the  Superior  Oourt  of  the 
oity  of  New  York  in  PringU  y.  PhiOips,  6  Sand.  167,  dedded  in 
June,  1851,  but  as  that  was  an  action  of  repleyin  in  the  detinei,  for 
the  reooyeiy  of  nmnhemdiss  whioh  had  oome  into  the  possession  of 
the  defendant  from  a  finudulent  yendee  of  the  plaintiff,  as  seonrily 
for  adyanoes  made^  but,  as  alleged  by  the  plaintiff,  with  notice  of 
the  fraud,  the  question  now  nnder  oonaideration  was  not  inyolyed 
therein. 

The  subject  came  betoro  Hie  Supreme  Oourt  of  the  United  States 
in  1857,  on  a  writ  of  error  from  the  oiienit  oourt  for  the  district 
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of  MiBsonii,  in  Ooodman  y.  Simonds,  20  How.  (XT.  S.)  84S. 
That  was  an  action  against  an  acceptor  of  a  bill  of  ezobange  placed 
m  the  hands  of  the  plaintiff  by  the  drawer  as  collateral  secnrity  for 
his  own  debt^  and  in  which  the  drcnit  jndge  instructed  the  jnry 
that  if  such  facts  and  circumstances  were  known  to  the  plaintiff  as 
caused  him  to  suspect,  or  that  would  have  caused  one  of  ordinary 
prudence  to  suspect,  that  the  drawer  had  no  interest  in  the  bill  and 
no  authority  to  use  the  same  for  his  own  benefit,  and  by  ordinary  dili- 
gence he  could  have  ascertained  the  facts,  then  they  would  find  in 
favor  of  the  defendant.  That  instruction  was  held  to  be  erroneous. 
Justice  Oliffobd,  in  giving  the  opinion  of  the  court,  said, 
there  was  no  doubt  that  the  circuit  court,  in  giving  that 
instruction,  intended  to  apply  the  doctrine  to  the  case  that 
the  title  of  a  holder  of  a  negotiable  bill  of  exchange,  acquired 
before  maturity,  is  not  protected  against  prior  equities  of  the 
antecedent  parties  to  the  bill,  where  it  was  taken  without  inquiry 
and  under  circumstances  which  ought  to  have  excited  the  suspicions 
of  a  prudent  and  reasonable  man ;  and  after  stating  that  a  well- 
defined  and  correct  exposition  of  tiie  rights  of  a  lona  fide  holder  of 
a  negotiable  instrument  was  given  by  that  court  in  Smft  v.  Tyson, 
1 6  Pet  1,  in  1842,  and  that  such  exposition  was  adopted  by  it  rela- 
tive to  the  point  then  under  consideration  ''as  one  accurately  de- 
fining the  nature  and  character  of  th'e  title  to  those  instruments, 
which  such  holder  acquires  when  they  are  transferred  to  him  for  a 
valuable  consideration,"  added,  ^'  This  court  then  said  and  we  now 
repeat,  that  a  bona  fide  holder  of  a  negotiable  instrument  for  a  valu* 
able  consideration,  without  notice  of  facts  which  impeach  its  val« 
idity  between  the  antecedent  parties,  if  he  takes  it  under  an  indorse- 
ment made  before  the  same  becomes  due,  holds  the  title  unaffected 
by  these  facts,  and  may  recover  thereon,  although  as  between  the 
antecedent  parties,  the  transaction  may  be  without  any  legal  val- 
idity." He  then  proceeded  to  consider  the  question  on  principle 
and  as  affected  by  authority  ;  and  after  a  very  able  discussion  of 
the  question  and  an  elaborate  and  discriminating  examination  of 
the  decisions  bearing  on  it,  he  approves  of  the  rule  laid  down  in 
Goodman  v.  Harvey.'  supra,  which,  he  said  had  since  that  decision, 
undoubtedly,  been  the  settied  law  in  all  the  English  courts.  He 
then  added  that,  according  to  that  rule,  applied  to  the  case  then 
under  review,  *'  proof  that  the  plaintiff  had  been  guilty  of  gross 
negligence  in  acquiring  the  bill  ought  not  to  defeat  his  light  to 
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xeooTor,  and  if  not,  it  serres  to  exemplify  the  magnitude  of  the 
error  assumed  in  the  instruction,  that  any  facts  and  circumstances 
which  would  excite  the  suspicion  of  a  careful  and  prudent  man 
were  sufficient  to  destroy  the  title. '*  *  *  '^Oross  negligence  is 
defined  to  consist  of  the  omission  of  that  care  which  eren  inatten- 
tive and  thoughtless  men  never  fail  to  take  of  their  own  property ; 
and  if  such  neglect  would  not  defeat  the  right  to  recover — and 
clearly  it  would  not,  unless  attended  by  bad  faith — it  cannot 
require  any  further  reasoning  to  demonstrate  that  the  instruction 
was  erroneous. *'  He  then  said  that  '^  the  law  has  been  uniform 
since  the  decision  in  Goodman  v.  Harvey,  which  was  decided  in 
1886;  and  we  think  it  will  appear  upon  an  examination,  that  it  has 
always  been  the  same — at  least  from  a  very  early  period  in  the  his- 
tory of  English  jurisprudence  down  to  the  present  time,  except  for 
an  interval  of  about  twelve  years,  while  the  doctrine  prevailed 
which  is  now  invoked  in  support  of  the  instruction  in  this  case; 
that  doctrine  had  its  origin  in  CHJl  v.  Cubitt,  3  Bam.  &  Ores.  466.'' 
He  then  remarked,  that  ^' A  brief  reference  to  some  of  the  earlier 
cases  will  be  sufficient  to  show  that  the  decision  in  Gill  v.  GuiUt 
was  a  departure  from  the  well-known  and  long-established  rule 
upon  the  subject  under  consideration  ;"  and  after  citing  HinUm*$ 
CasBf  reported  in  8  Show.  247;  ArumymouSy  1  Salk.  126;  MiUer  j, 
Race^  1  Burr,  462 ;  Grant  v.  Vaughany  3  id.  1516 ;  Peacock  v. 
Rhodes f  2  Doug.  633 ;  and  lastly  Laweon  v.  Weston  (6  ore,,  4  Esp. 
56,  before  referred  to,  he  concluded  with  the  remark,  that 
^'The  cases  cited,  commencing  in  1694  and  ending  in  1801,  are  suf- 
ficient to  show  what  the  state  of  the  law  was  in  1824,  when  Gill  v. 
OuMtt  was  decided— especially  as  the  judges  of  the  Song's  Bench, 
in  giving  their  opinions  on  that  occasion,  did  not  pretend  that  there 
were  any  later  decisions  in  which  it  had  been  modified." 

The  rule  or  doctrine  adopted  in  Smith  v.  TS/son  and  Goodman  y. 
Simonds,  supra,  was  recognized,  approved  and  reaffirmed  in  the 
case  of  The  Bank  of  Pittsburgh  v.  Nedl  £  ore.,  22  How.  108, 
and  was  subsequently  applied  (in  1864)  in.  Murray  v.  Lardner,  2 
WalL  110,  to  a  purchase  of  coupon  bonds  of  the  Camden  and 
Amboy  Bailroad  Company,  payable  to  bearer.  They  were  stolen 
from  Lardner,  who  resided  near  to  and  transacted  businesfl 
in  Philadelphia,  on  the  night  of  Wednesday  the  23d  of  February, 
1859,  but  the  theft  was  not  discovered  till  Saturday,  the  26th. 
of  the  robbery  appeared  in  the  Philadelphia  Ledger  (the 
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newspaper  in  Philadelphia  having  the  largest  oiionlation  there) 
and  in  leading  New  York  papers,  on  Monday,  the  28th.  In  the 
meantime^  and  on  the  morning  after  the  theft,  they  were  negotia- 
ted to  Murray,  a  broker  of  oharaoter,  engaged  in  the  n^otiation  of 
snoh  bonds,  at  his  offloe  in  Wall  street,  in  the  city  of  New  York,  for 
foil  Talae.  They  were  taken  by  him  on  hypothecation  for  a  loan  to 
a  man  calling  himself  Dr.  A.  D.  Bates,  of  Milf  ord,  Sossez  oonniy. 
New  Jersey,  from  whom  a  stock  note  for  its  payment  was  given. 
The  borrower  was  a  stranger  to  Murray,  and*  was  introduced  to  him 
by  a  Mr.  Parker,  another  broker  of  good  character,  to  whom  he 
applied  for  the  loan.  After  such  introduction,  Murray  asked  him 
of  whom  he  had  got  the  bonds  and  also  made  some  inquiries  of  him 
as  to  his  acquaintance  with  persons  in  the  city  of  New  York ;  he 
replied  that  he  obtained  the  bonds  of  Mr.  Lardner  of  Philadelphia, 
and  named  some  persons  with  whom  he  said  he  was  acquamted, 
and  also  stated  for  what  purpose  the  money  was  wanted,  and  there^ 
upon  the  loan  was  made.  Parker  testified  that  the  borrower  was  a 
stranger  to  him  and  that  he  so  told  Murray;  but  Murray  stated,  on 
his  examination,  that  he  had  no  remembrance  that  Parker  made 
such  statement,  and  he  thought  if  it  had  been,  his  suspicion  would 
have  been  awakened.  He  also  said  that  it  was  always  his 
custom  to  know  from  whom  securities  come  before  deal** 
ing,  and  that  it  was  the  custom  of  brokers  generally,  but 
he  added  that  he  did  not  think  it  necessary  to  inquire 
about  Bates,  he  being  introduced  by  Parker.  The  action  was 
one  of  detinue,  brought  in  the  circuit  court  for  the  southern 
district  of  New  York ;  and,  on  the  facts  above  disclosed,  the 
court  was  asked  by  the  defendant's  counsel  to  charge  the  jury 
'<  that  there  were  no  such  suspicious  droumstances  attending  the 
transaction  between  Bates  and  Murray  as  to  put  Murray  (m  inquiry; 
and  that  Murray  was  not  chargeable  with  bad  faith  by  any  omission 
on  his  part  to  inform  himself  in  regard  to  the  bonds  and  Bates' title 
to  them,  further  than  he  did.''  The  court  refused  so  to  charge 
but  did  charge  them  that  it  was  for  them  to  say  ^^  whether  tha 
defendant  had  made  out  that  he  received  the  paper  in  good  faith, 
without  any  notice  of  the  defect  of  the  title;  in  other  words,  of  the 
theft  from  the  plaintiff;  or  whether  there  were  such  droumstances 
as  would  warrant  the  inference  that  there  was  ground  of  suspicion, 
and  that  he  should  have  made  further  inquiry  as  to  the  character  of 
the  paper."    This  instruction  was  excepted  to;  and  the  jury  having 
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found  a  verdict  for  the  plaintiff,  its  correctness  was  the  question 
brought  before  the  Supreme  Court  on  a  writ  of  error  to  the  circuit 
court.  It  was  very  fully  discussed  and  considered  by  Justice 
Swatkb;  and  he,  in  delivering  the  opinion  of  the  court,  after 
referring  to  the  decision  of  Ooodman  v.  Harvey,  and  saying  that  it 
had  been  followed  by  that  court  in  Stoift  v.  Tyson,  Goodman  v. 
Sirionds,  and  again  in  the  Bank  of  Pittsburgh  v.  Nedl,  above 
referred  to,  said :  ^*  In  Goodman  v.  Simonds  the  subject  was  elabo- 
rately and  exhaustively  examined,  both  upon  principle  and  authoritj. 
That  case  afi&rms  the  following  propositions:  The  possesion  of  such 
paper  carries  the  title  with  it  to  the  holder;  ^'  the  possession  and 
title  are  one  and  inseparable;  the  party  who  takes  it  before  due  for 
a  valuable  consideration,  without  knowledge  of  any  defect  of  title 
and  in  good  faith,  holds  it  by  a  title  valid  against  all  the  world.  Sus* 
picion  of  defect  of  title,  or  the  knowledge  of  circumstances  which 
would  excite  such  suspicion  in  the  mind  of  a  prudent  man,  or  gross 
negligence  on  the  part  of  the  taker  at  the  time  of  the  transfer,  will 
not  defeat  his  title.  That  result  can  be  produced  only  by  bad  faith  on 
his  part  The  burden  of  proof  lies  on  the  person  who  assails  the 
right  claimed  by  the  party  in  possession.  Such  is  the  settled  law 
of  this  court,  and  we  feel  no  disposition  to  depart  from  it" 

TL:  opinion,  after  an  expression  or  declaration  that  the  oourt 
were  well  aware  of  the  importance  of  the  principle  involved  in  the 
inquiry  to  the  commercial  world  and  to  the  oommunily  at  large^ 
concludes  with  this  statement:  '^  The  instruction  under  considera- 
tion in  the  case  before  us  is  in  conflict  with  the  settled  adjudications 
of  this  oourt  See  also  Galveston  Railroad  v.  Oowdrey,  11  Wall. 
478. 

The  decisions  of  the  courts  in  this  State  are  in  harmony  with  the 
adjudications  of  the  Supreme  Court  of  the  United  Statee.  See 
SteinAart  v.  Boker,  84  Barb.  436;  Magee  v.  Badger,  84  N.  Y.  247; 
Belmont  Branch  Bank  r.  Hoge,  85  id.  65;  Wddi.  v.  Sage,  47  id.  14S; 
S.  C,  7  Am.  Bep.  423. 

In  the  last  case  it  is  said  by  Peckham,  J.,  in  giving  the  opinion 
of  the  court,  that  ''unless  the  evidence  makes  out  a  case  upon 
which  a  jury  would  be  authorized  to  find  fraud  or  bad  faith  in  the 
purchaser,  it  is  the  duty  of  the  court  to  direct  a  verdicf 

It  is  clear  from  the  preceding  exposition  of  the  law  as  declared 
by  the  decisions  of  the  Supreme  Court  of  the  United  States,  to  which 
I  have  referred,  and  which  must  be  deemed  to  be  the  settled  law, 
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that  the  defendant  was  under  no  obligation  to  make  any  inquiry 
of  the  person  who  offered  the  bonds  in  question  for  sale^  as  to  hiB 
right  or  title  thereto,  or  to  take  any  si)ecial  precautionary  measures 
in  the  purchase  of  securities  by  which  the  interest  of  other 
parties  should  be  protected;  and  if  it  could  be  deemed  charge- 
able with  want  of  caution  or  even  negligence  in  the  omission  of 
its  cashier  or  any  of  its  officers  to  take  up  and  read  the  notices  of 
the  theft  that  were  left  on  its  desks,  it  was  not  by  reason  of  such 
omission  alone  deprived  of  the  protection  of  a  bona  fide  purchaser. 
It  was  necessary  for  the  plaintiff  to  establish  had  faith ;  and  if 
the  disregard  by  the  defendant,  as  stated  by  its  cashier,  of  notioes 
tended  to  prove  that  fact,  it  was  clearly  proper  to  repel  the 
imputation  or  inference,  not  only  by  an  explanation  of  what 
was  stated,  but  by  proving  that  such  disregard  was  entirely  con- 
sistent with  fair  and  honest  dealing  ;  and  was  necessary,  or  at  all 
events,  not  improper,  from  the  impracticability  of  paying  attention 
to  them.  The  object  of  the  proof  offered  was  to  show,  and  the 
facts  stated  in  the  offers  tended  to  prove,  that  no  bad  faith  or  fraud 
could  be  properly  imputable  to  the  defendant  from  the  omission  of 
its  cashier  or  officers  to  read  the  contents  of  notices  left  with  it. 
Indeed,  the  fact  that  the  notice  of  theft  of  the  bonds  in  question 
contained  a  statement  that  fifteen  more  had  been  stolen,  with  a 
description  of  them,  would  seem  to  justify  the  conclusion  that  the 
numbers  and  description  of  them  all  could  not  have  been  borne  in 
mind  and  remembered  ;  and  that  to  have  made  any  attention  to  it, 
useful  or  available,  it  would  have  involved  the  necessity  of  having 
a  record  kept  to  which  a  reference  would  be  necessary  whenever  a 
security  was  offered  to  it  for  sale,  without  any  limitation  of  time. 
A  rule  that  would  require  a  purchaser  to  keep  such  a  record  and 
make  such  examination  would,  in  its  practical  operation,  throw  the 
risk  of  purchasing  bonds  or  securities  that  were  stolen  or  lost,  or  to 
which  the  party  offering  them  had  no  title,  on  the  buyer,  in  all 
cases  where  a  notice  of  the  fact  had  been  left  at  his  place  of  busi- 
ness at  any  previous  time,  whether  it  actually  reached  him  or  not. 
Any  proof  that  it  had  been  so  left  would  cast  the  burden  on  him 
of  satisfying  a  jury  that  it  had  not  reached  him.  The  general 
object  of  the  evidence  excluded  and  rejected  in  this  case  was  to  es- 
tablish that  it  was  impossible  for  the  defendant,  without  stopping 
its  business,  to  regard  such  notices^  If  the  facts  ofleied  to  be 
ihown  by  the  first,  second  and  fifth  offers,  or  either  of  them,  had 
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been  proTed  and  established  to  the  satisfaction  of  the  jury,  all 
grounds  for  the  imputation  to  the  defendant  of  bad  faith  and  fraud 
would  haTe  been  remoTed ;  and  as  full  value  appears  to  hare  been 
paid  for  the  bonds,  and  no  actual  knowledge  of  or  notice  to  it  of 
the  theft  was  shown,  or  could  be  properly  inf erred,  there  would 
hare  been  no  right  to  a  recoTcry  by  the  plaintiff. 

The  proof  was  clearly  proper  for  the  consideration  of  the  jury, 
and  its  exclusion  was  erroneous.  The  order  for  a  new  trial  was 
therefore  properly  granted,  and  it  must  be  afSrmed.  Judgment 
absolute  must  also  be  rendered  against  the  plaintiff  under  his  stip- 
ulation, with  costs.  80  ordered. 

Reynolds  and  Osbt,  00.,  dissented. 

Non.— 8eeOoiddT.3B0M»u»48yt]96;  5Am.  Bep.  96S,  wharetai  It  was  held  that  lUglit 
rtumiMifmMifii  w«re  gnlllckint  to  put  the  parctaaaer  of  a  note  on  tnqniiy  as  to  Iti  ooiwldwra' 
tlon.  Hie  principle  wai,  however,  Tery  elaborately  dliicwiiBed  in  Phdan  ▼.  3foM,  9f  FeoiL 
BL  BQ;  6  Am.  Sep.  408,  and  it  was  therein  held  that  a  purchaser,  before  due  and  withoat 
aotiee»  of  a  negotiable  promissory  note,  fraudulent  as  between  the  original  partles»  got 
good  title  thereto,  although  he  took  it  under  circumstances  which  oug^t  to  ezdte  the  sus 
pldons  of  a  prudent  man.    To  the  same  effect  is  Lake  ▼.  Reed^  99  Iowa,  ABB;  4  Am.  Rep.  90^ 

Goodman  ▼.  Harvey  was,  however,  denied  in  Sturgea  ▼.  MetropoUtan  Bank,  40  BL  SU^ 
and  It  was  there  held  that  one  takes  a  biU  at  his  peril  if  he  knows  of  any  suspiclotts  droum 
itawTftff  that  would  Induce  a  prudent  man  to  inquire  into  the  title  of  the  holder  or  the  ooa 
ridcratloa  of  the  paper.  Tbe  weight  of  anthority  is,  neverthelnss,  gntMf  the  other  way. 
BeeBedL  ft  Big.  Lead.  Cases,  257.  — Rbp. 


HOTUi  V.   PlATTSBUBOH  AKD    MOKTBBAL    RaILBOAD   OOMPAlTTp 

Vilas,  appeUant 

(MN.  T.au.) 

Batkoad—roUinff  tioek  ptrimal  propertif,    Mbrtgag&-^J(Ung  nf^^figkU  •/ 

in  aa  actton  to  foredoee  two  mortgages  on  a  railroad  and  Ita  franchiaea  and 
equipmenta  it  appeared  that  the  rolling  stock  had,  aabeeqaent  to  the  giTinf 
of  the  mortgages,  been  sold  on  execution  and  pnrchaaed  at  a  aheziffs  aala 
under  judgments  in  fayor  of  J.  8.,  a  director  of  the  railroad  company.  HM^ 
that  the  rolling  stock  of  the  railroad  was  personal  property  and  the  mort- 
gage ehonld  have  been  filed  as  a  chattel  mortgage  under  the  law  requiring 
mortgages  of  personal  property  to  be  filed  when  the  poaseaglon  of  the  prop- 
erty remains  with  the  mortgagor;  that  such  mortgages  having  been  glyen 
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before  the  act  of  1868  (enacting  that  mortgagee  bj  railroad  oompaaiee  ol 
real  and  personal  property  need  not  be  illed  as  chattel  mortgagee  If  recorded 
properly  as  real  estate  mortgagee),  were  yoid  as  against  Judgment  creditors; 
and  that  J.  S.  could  retain  the  property  purchased  by  him  under  the  judg^ 
ment  and  execution,  as  against  the  mortgagees  seeking  to  foreclose.* 

Action  to  foreclose  two  mortgages,  for  the  sum  of  1200,000  each, 
made  by  the  Plattsbnrgh  and  Montreal  Bailroad  Company  upon  its 
railway,  franchises  and  equipments,  in  trust  for  the  benefit  of  bond- 
holders. Defendant  Vilas  claimed  that  the  mortgages  had  never 
been  filed  as  chattel  mortgages,  and  that  the  rolling  stock,  subse- 
quent to  the  giving  of  the  mortgages,  had  been  sold  on  execution 
at  sheriff's  sale  under  judgments  in  his  favor.  Vilas,  who  had 
been  a  director  of  the  railroad  company  ever  since  its  organization, 
insisted  that  the  mortgages  were  void  as  to  a  judgment  creditor, 
and  that  he  could  hold  the  rolling  stock  so  purchased  as  against 
the  mortgagees.  The  referee  before  whom  this  issue  was  tried 
found  that  after  the  purchase  by  Vilas,  the  railroad  company  hired 
the  rolling  stock  in  question  from  Vilas,  and  paid  him  for  the  use 
theroof .  The  referee  found  as  conclusions  of  law  :  That  the  mort- 
gages covered  all  the  personal  property  of  the  company  except  four 
platform  cars,  but,  not  having  been  filed  as  chattel  mortgages^ 
were  void  as  to  judgment  creditors. 

That  the  railroad  company  had  an  equitable  right  to  redeem  from 
Vilas  the  property  purchased  by  him,  by  reason  of  his  being  a  trus- 
tee at  the  time  of  such  purchase,  though  such  right  was 
''  materially  modified ''  by  afterward  hiring  the  property  from  him. 
That  such  right  could  be  claimed  and  exercised  by  the  plaintiffs  ae 
mortgagees  of  the  property  in  question.  But,  that  such  property 
ceased,  upon  its  purchase  by  Vilas,  to  be  ''  subject  to  the  lien  '^  of 
the  plaintiffs'  mortgages.  And  that  the  plaintiflis  have  no  lien 
thereon. 

The  court,  however,  decided  that  the  rolling  stock,  excepting  the 
four  platform  cars,  was  subject  to  the  lien  of  the  mortgages,  and 
ordered  it  to  be  sold.  This  order  was  affirmed  at  general  term ; 
and  the  defendant  Vilas  appealed  to  this  court 

Samuel  Hand,  for  appellant.  The  rolling  stock  of  a  railroad 
is   personal   property.      Frov.    Gas    Co.  v.   TAurber,  1    B.    L 

•  See  AmdoB  ▼.  noaB,  11  Am.  B^p.  747  and  note. 
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22 ;  2  Abb.  N.  Y.  Digest,  414 ;  3  id.  146 ;  Stevens  t.  Buff, 
and  N.  T.  C.  R.  R.  Co.,  31  Barb.  590 ;  Beards  t.  Ontaru^ 
Bk.,  id.  619;  49  id.  299.  A  pennanent  annexation  to  the 
freehold  is  neoessary  to  constitute  personal  property  a  fixture.  20 
Wend.  689  ;  2  Kern.  170 ;  18  N.  Y.  28 ;  20  id.  344  ;  Bing.  on  B.  E. 
453  ;  Oale  t.  Wardy  14  Mass.  852.  The  mortgages  being,  in  respect 
to  the  rolling  stock,  chattel  mortgages,  and  not  being  filed  or 
registered  as  such,  are  void  as  against  judgment  creditors.  4  Stat. 
at  Large,  435,  §  1 ;  ^y  t.  Camley,  19  N.  Y.  497,  499  ;  Thompson 
T.  Van  Veehien,  6  Abb.  458.  Vilas,  although  a  stockholder  and 
director  of  the  road,  was  not  an  agent  or  trustee,  and  had  a  right  to 
purchase  the  property  at  a  sale  on  execution.  MicJdes  t.  Rochester 
City  Bank,  11  Paige,  127 ;  Peoph  t.  Fulton,  11 N.  Y.  94 ;  Roberston 
T.  Bullions,  11  N.  Y.  243 ;  Cammeyer  y.  U.  0.  L.  Ohs.,  2  Sandl 
Ch.  186 ;  Bickell  v.  M.  &  and  ]f.  L  R.  R.  Co.,  22  N.  Y.  258 ;  D. 
Cap.  Soc  Y.  Clap,  18  Barb.  35 ;  1  B.  D.  601,  §  9 ;  Ang.  ft  A«  on 
Corp.,  chap.  9,  gg  276,  279,  280,  etc  ;  Lawrence  y.  Oibbard,  41 
Barb.  574.  The  railroad  company  has  no  right  to  claim  the  bene- 
fit of  tiie  purchase  made  by  Vilas.  Debson  t.  Racy,  8  N.  Y.  216 ; 
Hanohf  y.  Bremer,  4  Oow.  717  •  Story  on  Agency,  last  part  of  g  210 ; 
Bostioiek  y.  Atkins,  8  Oomst  53,  60  ;  Jackson  y.  WMsh,  14  Johni. 
406,  411,  412. 

John  N.  WJMing,  for  respondents.  The  statutes  which  declare 
chattel  mortgages,  unaccompanied  by  possession,  yoid  as  against 
creditors,  do  not  apply  to  the  rolling  stock  of  railroads.  People  y. 
Uticalns.  Co.,  15  Johns.  381;  Pierce  y.  Bmery,  32  N.  EL  504 ;  Rex 
y.  Severn  and  Wye  R.  R.  Co.,  2  B.  ft  Aid.  646;  Rex  y.  Bastem 
Co.  R.  R.,  10  Ad.  ft  EL  531;  Rex  y.  S.  Wales  R.  Co.,  14  id.,  N. 
8.,  902;  Clark  y.  Washington,  12  Wheat.  46,  54 ;  Winehesier  and 
L.  T.  Co.  y.  Vimont,  5  B.  Monr.  1;  Arthur  y.  Comm.  and  R.  R. 
Bank,  9  S.  ft  M.  394;  13  S.  ft  B.  210;  9  Watts  ft  S.  27;  5  id.  265. 
The  rolling  stock  on  this  railroad  was  not  personal  but  real  prop- 
erty. Minn.  Co.  y.  St.  PauVs  Co.,  2  Wall.  609;  Murdocky.  Oiford, 
18  N.  Y.  28;  Potter  y.  Cromwett,  40  id.  287 ;  Voorhees  y.  MeGin- 
nis,  48  id.  278.  A  director  of  a  corporation  is  a  trustee  for  it,  and 
cauiot  speculate  upon  its  property  to  the  disadyantage  of  his  asso- 
ciate directors.  1  Eem.  266;  Cumberland  Coal  Co.  y.  Shearman, 
80  Barb.  571;  Oliver  y.  Pratt,  3  How.  (XT.  S.)  883;  Bavone  y.  Ihn- 
ning,  2  Johns.  Oh.  252;  Michaud  y.  Oirod,  4  How.  (U.  S.)  654,  5(6; 
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WomUey  v.  Wormley,  8  Wheat.  421;  HawUj/Y.  Cram&r,  4  Oow.  736; 
Jieed  T.  Warren,  5  Paige,  652;  Torry  v.  Bk.  of  Orleans,  9  id.  649, 
Fan  Epps  t.  Van  Eppa,  id.  241;  Case  y.  AM,  1  id.  393;  Stilea  y. 
Burch,  5  id.  132;  OramY.  Mitchell,  1  Sandl  Gfa«  251;  Van  Horn  y. 
Fonda,  5  Johns.  Gh.  588;  JBvertson  y.  Tappan,  id.  497;  2  Bedl  on  Bail- 
WAjB,  332  and  note;  Kimmel  y.  Sioner,  18  Penn.  155;  Benson  y.  JSTao^ 
Aorn,  1  T.  &  0.  326;  ffr.  Luxeniberg  R.  R.  y.  Magnay,  25  Beay. 
I»86;  2  B.  S.  (5th  ed.)  500,  §  4,  title  4,  chap.  18,  part  L  The  pur- 
chase of  the  rolling  stock  by  Vilas  was  yoidable  by  plaintifib  as 
prior  mortgagees.  Iddinge  y.  Bruen,  4  Sandl  Gh.  277.  The  hiring 
of  the  stock  from  Vilas,  by  the  railroad  company,  did  not  preclude 
it  or  Vilas  from  redeeming.  Lewin  on  Trusts,  8  L,  T.  (N.  S.)  391; 
30  Barb.  575.  If  the  mortgages  are  regarded  as  chattel  mortgages 
they  are  good  against  Vilas,  because  he  had  notice  of  them.  Oreg- 
cry  y.  Thomas,  20  Wend.  17;  Sanger  y.  Eastwood,  19  id.  514;  JSKU 
y.  Beebe,  13  N.  Y.  556;  Lewis  y.  Palmer,  28  id.  271;  Meeeh  y. 
Patchen,  14  id.  71. 

JoHKSON,  C.  The  first  question  necessarily  to  be  decided  in  this 
case  is,  whether  the  rolling  stock  of  a  railroad  is  personal  property, 
or  whether  it  is  to  be  deemed  constructiyely  annexed  to  the  road 
upon  which  it  runs,  so  as  in  law  to  be  regarded  as  part  of  the  realty. 
If  it  be  determined  that  rolling  stock  retains  its  character  of  per- 
sonal property,  then  the  question  arises  whether  a  mortgage  of  a 
railroad  and  its  equipment  needs  to  be  filed  under  the  statute  of 
1833,  requiring  mortgages  of  personal  property  to  be  filed  when 
the  possession  of  the  property  is  not  immediately  deliyered  to  the 
mortgagee.  Laws  of  1833,  chap.  279,  p.  402.  The  questions  thus 
presented  are  not  authoritatiyely  determined  in  this  State.  The 
opinion  of  the  Supreme  Court  has  been  giyen  in  four  reported  cases. 
The  earliest  was  that  of  The  Farmer^  Loan  and  Trust  Co.  y. 
Hendrichson,  25  Barb.  484,  in  which  the  judgment  rendered  in 
October,  1857,  by  Justices  S.  B.  Strong,  Eldredob  and  Davies, 
declares  that  as  between  mortgagees  and  judgment  creditors  the 
rolling  stock  was  to  be  deemed  fixtures,  and  consequently  that 
such  a  mortgage  did  not  need  to  be  filed  under  the  act  of  1883.  In 
this  case  the  mortgage  specified  engines,  tenders,  cars,  etc,  as  part 
of  the  property  mortgaged,  and  the  rights  of  the  plaintiffs  might 
haye  been  sustained  by  holding  either  that  the  chattel  mortgage 
law  did  not  apply  to  railroad  mortgages,  or  that  engines  and  can 
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were  fiztaree.  The  court  rejected  the  former  ground  and  placed 
the  decision  on  the  position  that  the  rolling  stock  was  part  of  uie 
realty. 

In  8iev&n$  t.  2%e  Buffalo  dk  N.  Y.  C.  R.  Jt.,  31  Barb.  590, 
decided  in  September,  1858,  Justices  Gbebn,  Oboybb  and  Mabyik 
held  that  rolling  stock  was  personalty,  and  that  a  mortgage  thereof 
was  required  to  be  filled  under  the  act  of  1888.  Elaborate  opinions 
were  written  in  support  of  these  conclusions,  in  which  the  Hen- 
drickson  case^  before  cited,  and  that  of  Ooe  y.  Hart,  in  the  United 
States  Circuit  Court,  before  Mr.  Justice  MgLeax,  that  of  Corey  y. 
The  PUisburgh  di  F.  W.  R.  Co.,  and  MitcheU  v.  Winslow,  2  Story, 
690,  were  examined  with  the  result  before  mentioned. 

In  December,  1859,  Mr.  Justice  Allbn  decided  in  Beardsleg  y. 
Ontario  Bank,  31  Barb.  619,  the  mortgage  was  of  the  railroad, 
real  estate,  chattels  and  franchises  of  the  corporation.  It  was  held 
that  the  rolling  stock  was  not  coyered  by  the  mortgage,  not  being 
part  of  the  realty.  The  last  two  decisions  were  acquiesced  in ;  tiie 
first,  the  case  of  Hendrickson,  was  taken  to  the  Court  of  Appeals 
in  1863,  and  resulted  in  an  order  for  re-argument,  and  subsequently 
the  case  was  settled.  The  case  now  under  consideration  is  reported 
in  47  Barb.  109,  before  Justice  Suthebland,  at  Special  Term  in 
1867.  He  held  that  rolling  stock  does  not  become  part  of  the 
realty,  and  that  it  passed  by  the  two  moHigages  in  question,  as 
specially  named,  and  not  as  part  of  the  realty.  He  also  held  that 
mortgages  of  the  corporate  property  and  franchises  of  railroads 
should  not,  as  to  the '  personal  property  coyered  by  them,  be 
deemed  to  be  subject  to  the  proyisions  of  the  chattel  mortgage  act 
of  1833.  At  General  Term  the  case  came  before  Justices 
iNasAHAK,  Suthebland  and  O.  O.  Babkabd,  and  the  decision 
appealed  from  was  affirmed.  Judge  Inobahajc  giying  the  only 
opinion.  After  declaring  himself  not  prepared  to  accede  to  the 
opinion  at  Special  Term,  that  roUing  stock  is  in  all  oases  to  be  con- 
sidered as  personal  property,  he  holds  that  the  intent  of  the  parties 
is  eyident  that  the  rolling  stock  should  pass  as  part  of  the  realty, 
and  that  such  a  construction  should  be  giyen  to  the  transaction. 
He  further  holds  that  the  chattel  mortgage  act  does  not  apply  to 
a  mortgage  executed  by  a  railroad  company  under  authority  of  sec- 
tion 28  of  the  general  railroad  act  of  1850.  That  section  warrants 
a  mortgage  of  the  corporate  property  and  franchises  of  a  railroad 
eompany  to  raise  money  for  completing,  finishing  or  operating  its 
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road.  Snch  a  mortgage  was  intended  by  the^  legislature,  the 
learned  judge.says,  to  be  treated  as  a  mortgage  of  the  road  and  its 
accessories,  and,  therefore,  need  not  be  filed  as  a  chattel  mortgage. 
While  upon  each  proposition  inyolred,  a  majority  of  jndges  appear 
to  hare  been  against  the  claim  that  rolling  stock  may  beeffectoally 
mortgaged  without  filing,  under  tiie  act  of  1833,  the  question  still 
remains  open  for  decision. 

In  respect  to  the  legal  methods  of  disposition,  all  property  isdi^^ 
tributed  by  law  under  the  head  either  of  real  or  personal;  and  in 
order  effectually  to  be  disposed  of,  the  act  of  disposition  must  con- 
form to  the  mode  appropriate  to  the  kind  of  property.  What 
method  shall  be  sufficient  to  transfer  property  is  matter  of  positiTe 
regulation  by  law;  and  it  is  not  in  the  power  of  parties  to  waive  or 
alter,  by  their  private  agreement,  any  of  these  regulations.  These 
regulations  have  been  adopted  with  regard  not  only  to  the  interesti 
of  the  parties  immediately  concerned,  but  also  with  regard  to  the 
interest  of  others  in  ascertaining  the  ownership  of  properly.  In 
regard  to  realty,  a  conyeyance  by  metes  and  bounds  of  a  parcel  of 
land  carries  with  it  every  thing  which  the  law  recognizes  as  part  of 
the  realty,  whether  it  was  originally  personal  in  its  nature  or  not, 
as  fully  and  completely  as  by  the  most  minute  enumeration  and 
specification.  It  draws  to  itself  and  binds  every  thing  afterward 
made  part  of  the  land  'by  any  method  of  annexation  or  affixing 
which  the  law  recognizes  as  effectual,  whether  actual  or  construe- 
tive  in  character.  Murdoch  v.  Oiford,  18  N.  Y.  30;  Mott  v.  Pal* 
fner,  1  id.  564;  Leroy  v.  PUUt,  4  Paige,  77. 

In  view  of  these  wellnsettled  and  universally  recognized  rules,  the 
cases — such  as  Prim  v.  Emeri^,  82  N.  H.  484,  and  Pinnoek  v. 
Coe,  23  How.  117,  which,  as  well  on  grounds  of  reason  ae 
authority,  labor  to  maintain  that  after-acquired  rolling  stock  la 
bound  by  a  previous  mortgage,  that  in  terms  is  declared  to  bind 
such  after-acquired  property — point  irresistibly  to  the  conviction 
that  rolling  stock  is  not  part  of  the  realty.  No  one  ever  doubted  that 
a  mortgage  of  land  bound  a  house  subsequently  built  upon  it ;  nor 
that  it  bound  any  thing  originally  personal  which  became  afterward 
part  of  the  land.  The  labored  attempt  to  prove  that  rolling  stock, 
acquired  after  the  date  of  the  mortgage,  irill  be  bound  by  it,  shows 
how  strongly  the  incongruity  is  perceived  of  treating  it  as  part  of 
tne  really. 

The  general  doctrine  is,  that  things  originally  personal  in  thdi 
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nature  remain  perBonal,  though  nsed  in  connection  with  land. 
All  the  implements  of  agriculture  hare  their  use  only  in  the  culti- 
Tation  of  land  ;  and  yet  they  are  never  thought  to  be  part  of  the 
realty.  Some  element  of  annexation,  usually  physical  in  its  char- 
acter, is  the  common  criterion  for  determining  whether  things  per- 
sonal  in  their  origin  hare  lost  that  quality  and  become  part  of  the 
realty.  Qenerally,  the  connection  is  appreciable  by  the  senses  ;  so 
that  what  belongs  to  the  land  and  what  is  personal  may  be  deter- 
mined by  the  inspection  alone.  Cases  of  oonstructiye  annexation 
are  few,  and  act  upon  peculiar  and  obvious  reasons  of  their  own. 
Thus  keys,  which  must  be  movable  to  answer  their  end,  and  which 
are  a  necessary  part  of  the  fixed  locks  to  which  they  are  adopted ; 
sashes  and  window  frames,  and  the  old  example  of  an  upper  mill- 
stone, removed  to  be  picked,  illustrate  the  same  principle.  Deer  in 
a  park,  rabbits  in  a  warren,  doves  in  a  dovecot,  and  fish  in  a  pond, 
depend  on  a  different  reason.  In  these  conditions  they  are  reckoned 
not  property  at  all ;  but  any  of  them,  caught  and  secured,  becomes 
at  once  personal  property.  Williams  on  Personal  Property,  19. 
In  respect  to  all  cases  of  constructive  annexation,  there  exist  both 
adaption  to  the  enjoyment  of  the  land  and  localization  in  use  as 
obvious  elements  ot  distinction  from  mere  chattels  personal  Even 
in  respect  to  cases  of  actual  annexation  to  the  realty  and  consequent 
change  of  character  from  chattel  personal  to  realty,  it  is  held  that 
there  ought  to  be  the  concurrence  of  actual  annexation,  of  applica- 
bility to  the  use  to  which  that  part  of  the  realty  is  appropriated 
with  which  it  is  connected,  and  lastly  an  intention  on  the  part  of 
the  party  making  the  annexation  to  make  a  permanent  accession  to 
the  freehold.  Potter  v.  OramweU,  40  N.  Y.  287;  Voorhies  v. 
MeOinnis,  48  id.  278.  Looking  now  at  the  rolling  stock  of  a  rail* 
road  it  is  originally  personal  in  its  character,  it  is  subservient  to  a 
mere  personal  trade,  the  transportation  of  freight  and  passengers. 
The  track  exists  for  the  use  of  the  cars  rather  than  the  cars  for  the 
use  of  the  track.  There  is  no  annexation,  no  immobility  from 
weight,  there  is  no  localization  in  use.  The  only  element  on  which 
an  argument  can  be  based  to  support  the  character  of  realty  is 
adaption  to  use,  with  and  upon  the  track.  Even  in  respect  to  tiiis, 
were  the  same  contrivance  adopted  by  a  tenant  for  use  in  his  trade 
upon  leased  lands,  his  right  to  remove  both  cars  and  track  would 
be  beyond  question.  It  is  perhaps  fortunate  that  this  question  was 
not  finally  adjudicated  in  the  early  days  of  railroad  enterprise,  for 
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then  unity  of  ownership  in  track  and  cars  and  independence  of 
roads  upon  each  other  seemed  to  render  it  possible  to  consider  roll- 
ing stock  part  of  the  realty  without  introducing  great  inoonven- 
ience.  At  the  present  time  independent  companies  exists  own- 
ing no  tracks,  whose  trains  run  through  State  after  State  on  tiie 
railroad  track  of  other  companies.  It  is  no  uncommon  sight  to  see 
the  cars  of  a  half  dozen  companies  formed  in  a  single  train  and 
running  from  New  York  to  Dlinois  and  Missouri.  It  is  impossible 
to  deal  with  such  property  as  part  of  the  realty  without  intro- 
ducing anomalies  and  uncertainties  of  the  gravest  character.  Oall 
cars  and  engines  part  of  the  realty  ;  where  shall  they  be  taxed  f 
Real  estate  is  to  be  taxed  at  its  site*  What  is  the  site  of  a  railroad 
train  running  from  New  York  to  BufiEalo  in  a  dayf  Shall 
it  be  taxed  in  each  town  where  the  assessors  catch  sight 
of  it  rushing  by  at  thirty  miles  an  hour?  Or  if  a  judgment 
be  docketed  in  one  country  on  the  line,  will  its  lien  attach 
on  each  car  as  it  is  whirled  past  ?  And  how  shall  conflicting 
lines  in  such  cases  be  marshaled  ?  The  difficulties  which  follow  on 
admitting  that  rolling  stock  can  be  part  of  the  realty  are  partly 
disclosed  in  Minnehaha  Co.  t.  St.  Paul  Co.,  2  Wall  609.  There 
the  court  is  supposed  to  hare  adjudged  that  a  company  owning  a 
long  line  of  railroad  and  all  the  rolling  stock  upon  it  may  assign 
particular  portions  of  rolling  stock  to  particular  parts  of  ^e  road 
and  mortgage  such  parts  of  the  road  with  their  particular  portion 
of  rolling  stock  ;  that  whether  this  had  been  done  was  a  question 
of  intention,  and  that  in  the  case  before  the  court  it  had  been 
done.  But  upon  examining  the  case  it  will  be  found  that  it  was 
so  decided  by  the  district  court  in  another  suit,  the  decree  in  which 
bound  the  p^ies  then  before  the  court,  and  concluded  then  that 
the  question  spoken  of  could  not  be  adjudicated  (p.  686).  To  this 
judgment  thereof  the  justices  dissent,  and  in  expressing  their 
views  say,  '^  we  agree  that  the  rolling  stock  upon  this  road  covered 
by  the  several  mortgages,  and  as  respects  any  other  valid  liens  upon 
the  same,  is  inseparably  connected  with  the  road  ;  in  other  words, 
is,  in  technical  language,  a  fixture  to  the  road,  so  far  as  in  its 
nature  and  use  it  can  be  called  a  fixture.''  But  it  is  a  flxtnie 
extending  over  the  entire  track  of  the  road.  It  is  not  a  fixture 
upon  any  particular  division  or  portion,  but  attaches  to  every  part 
or  portion. 
While  I  can  see  that  views  like  these  are  accommodated  to  rail- 
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roadfi  in  the  character  of  mortgagors  in  their  relation  with  the 
holders  of  their  bonds,  they  cannot  be  allowed  to  pieTail  without 
introducing  inextricable  confosion  and  uncertainty  in  respect  to 
the  laws  of  taxation  and  of  judgment  liens,  and  great  embarrass- 
ment in  dealing  in  respect  to  this  class  of  property.  It  is  yastly 
better  that  changes  of  this  sort,  if  thought  to  be  needed,  should 
be  introduced  by  legislation.  In  my  judgment,  the  want  of  the 
element  of  localization  in  use  is  a  controlling  and  conclusiTe  reason 
why  the  character  of  realty  should  not  be  given  to  rolling  stock  of 
a  railroad.  For  want  of  that  element,  rolling  stock  cannot  be  sub- 
jected to  the  laws  regulating  taxation  and  liens  on  real  property. 

For  a  statement  of  all  the  decided  cases  to  1869, 1  refer  to  Redfield 
on  Railways,  toI.  2,  p.  507,  §  235,  and  notes. 

Taking  it,  then,  to  be  the  law,  that  rolling  stock  of  a  railroad 
does  not  become  part  of  the  realty  so  as  to  pass  by  a  conyeyance  of 
land  as  part  thereof,  the  next  question  is  whether  the  law  of  1838 
requires  a  mortgage  of  such  property  to  be  filed  where  no  change 
of  possession  takes  place.  That  the  case  falls  within  the  language 
of  the  law  is  plain.  It  is  uniyersal  in  its  requirement.  It  this 
case  is  to  be  excepted,  it  must  be  either  on  account  of  the  charac* 
ter  of  the  mortgage  or  of  the  property  mortgaged,  or  on  account 
of  some  provision  of  the  statute  law  taking  away  the  necessity  of 
filing.  A  railroad  corporation  does  not  differ  from  any  other  cor- 
poration nor  from  any  natural  person  in  respect  to  the  general 
obligation  to  obey  the  laws.  It  is  just  as  likely  to  get  a  fraudulent 
credit  as  any  other  corporation,  and  can  claim  no  special  immunity. 
No  distinction  can  be  drawn  to  exclude  a  railroad  corporation  from 
the  proyision  of  this  statute  which  would  not  equally  exclude  eyery 
trading  corporation.    This  is  obyiously  inadmissible. 

The  language  of  a  general  statute  is  applicable  as  well  to  cor- 
porations as  to  natural  persons,  and  they  do  not  need  to  be  named 
as  corporations  in  distinction  from  natural  persons  in  order  to  be 
bound. 

A  difficulty  is  suggested  under  the  second  section  of  the  statute 
as  to  the  place  of  filing  of  a  railroad  chattel  mortgage.  The 
mortgage  is  to  be  filed  in  the  town  where  the  mortgagor  resides,  if 
a  resident  of  this  State,  and  if  not  a  resident,  then  where  the 
property  mortgaged  is  at  the  time  of  the  execution  of  the  mortgage. 
The  railroad  in  question  in  this  case  was  located  entirely  in  the 
county  of  Olinton,  and  its  line  was  in  the  four  towns  of  Platts- 
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borghy  Beekman^  Cbazj  and  Mooers.  A  filing  of  a  copy  of  the 
mortgage  in  those  four  towns  would  hare  justified  any  possible 
view  of  the  requirements  of  the  law.  There  is  certainly  bo  greater 
difficulty  in  adjusting  the  word  ''  resident "  to  a  railroad  corpora- 
tion than  there  was  in  applying  to  a  corporation  the  term  ''citi- 
zen of  a  State/'  This  the  Supreme  Court  of  the  United  States 
found  no  difficulty  in  doing  at  an  early  day.  For  many  purposes  a 
corporation  is  to  be  deemed  resident  where  its  place  of  business  or 
chief  office  is  situated,  and  at  most  it  could  only  be  deemed  resident 
in  all  the  towns  in  which  any  part  of  its  line  was  located.  Buffaio 
dl  StateUne  R.  Co.  t.  Superviwrs  of  JSrie,  48  N.  Y.  102  to  104. 
It  is  true  that  this  case  presented  a  question  of  residence  in  respect 
to  taxation,  but  the  authorities  and  the  reasoning  go  strongly  to 
show  that  the  rule  above  mentioned  should  be  deemed  to  fizitsresi* 
dence  for  all  purposes.  There  is,  tiierefore,  no  such  incongruity  in 
applying  the  section  in  question  to  railroad  corporations  as  will  war- 
rant us  to  refuse  to  apply  to  these  corporations  the  broad  and  geOf 
eral  requirement  of  the  first  section,  especially  as  we  find  that  fhey, 
in  common  with  all  other  corporations  and  natural  personSy  are 
within  its  policy  and  spirit  as  well  as  its  exact  letter. 

In  respect  to  the  character  of  the  property  mortgaged,  no  exemp- 
tion from  obedience  to  the  law  can  be  sustained*  A  railroad  and 
rolling  stock  may  be  owned  by  a  private  individual  by  purchase,  or 
may  be  constructed  by  a  private  individual  on  his  own  land,  and  he 
may  take  fare  for  its  use,  such  as  he  pleases  to  charge  ;  unless  he 
wants  the  public  power  of  eminent  domain,  or  the  use  of  public 
property  or  easements,  he  has  no  occasion  to  consult  any  thing  but 
his  own  will  and  his  own  purse  about  constructing  or  running  a 
railroad.  The  character  of  the  property  itself  cannot,  therefore^ 
furnish  any  exemption  from  obedience  to  the  law.  "Sot  does  the 
statute  authority,  conferred  by  the  act  of  1850  to  mortgage  for  cer- 
tain purposes  corporate  property  and  franchises,  touch  the  question. 
The  statute  is  silent  as  to  the  manner  in  which  the  power  shall  be 
exercised.  It  might  as  well  be  argued  that  a  mortgage  filed  as  one 
of  personal  property  should,  by  this  filing,  operate  to  give  priority 
as  one  of  land,  without  being  recorded,  as  to  maintain  the  converse 
of  the  proposition.  The  power  is  given,  but  to  be  effectually  exer- 
cised the  method  must  be  pursued  which  is  appropriate  to  the  kind 
of  property.  What  is  real,  must  be  dealt  with  as  real ;  what  is  per- 
sonal, as  personal.     This  view  of  the  statute  is  confirmed  by  the 
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■abseqaent  statute  of  1868,  chap.  779,  p.  1747,  which  enacts  that 
mortgages  by  raihroad  companies  of  real  and  personal  property  need 
not  be  filed  as  chattel  mortgages,  if  recorded  as  real  estate  mort- 
gages, in  each  county  in  or  through  which  the  road  runs. 

Taking  the  law  on  these  points  to  be  as  I  haye  thus  far  stated  it, 
the  inquiry  still  remains  to  be  pursued  in  respect  to  the  rights  of 
the  parties,  as  affected  by  the  relations  of  Vilas  to  the  corporation, 
which  was  the  mortgagor  of  this  property.  Vilas  was  a  di^tor  of 
the  railroad  company  during  the  whole  period  of  the  transactions 
in  question.  He  and  his  co-directors  were  together  clothed  with 
the  power  of  managing  the  corporate  property  and  conducting  the 
affairs  of  the  corporation.  From  this  position  arose  the  duty  of 
managing  and  conducting  its  affairs  to  the  best  advantage,  and  the 
obligation  not  to  let  the  priyate  interests  of  any  individual  director 
compete  with  his  duty  toward  the  corporation.  Whether  a  director 
of  a  corporation  is  to  be  called  a  trustee  or  not,  in  a  strict  sense, 
there  can  be  no  doubt  that  his  character  is  fiduciary,  being  intrusted 
by  others  with  powers  which  are  to  be  exercised  for  the  common 
and  general  interests  of  the  corporation,  and  not  for  his  own  pri- 
vate interests.  He  falls,  therefore,  within  the  great  rule  by  which 
equity  requires  that  confidence  shall  not  be  abused  by  the  party  in 
whom  it  is  reposed,  and  which  it  enforces  by  imposing  a  disability, 
either  partial  or  complete,  upon  the  party  intrusted  to  deal,  on  his 
awn  behalf,  in  respect  to  any  matter  involved  in  such  confidence. 
Oremlaw  v.  King,  3  Beav.  49,  61 ;  Gibson  v.  Jeyes,  6  Vesey, 
B78  ;  ^  parte  Laeey,  id.  627. 

Nor  is  it  possible  to  limit  the  duty  of  a  director  of  a  corporation, 
in  this  respect,  to  the  time  while  he  is  acting  as  a  director  undor 
any  special  delegation  of  power,  or  is  in  attendance  at  meetings  of 
the  board*  Such  a  limit  would  deprive  the  rule  of  almost  all  its 
efficacy,  and  would  facilitate  innumerable  evasions  of  its  force.  That 
the  power  of  a  director  to  act  for  or  to  represent  the  corporation  may 
be  so  limited,  in  respect  to  its  being  bound  by  his  acts,  does  not 
furnish  any  ground  for  saying  that  his  fiduciary  character  and  con- 
sequent duties  are  subject  to  the  same  limit.  On  the  contrary, 
these  must  be  held  to  continue  so  long  as  his  directorship  continues. 
He  cannot,  while  director,  divest  himself  of  the  knowledge  which 
he  has  acquired  in  confidence  of  corporate  affairs,  or  of  the  value  of 
oorporate  property,  nor  be  allowed  to  use  it  to  his  own  advantage. 
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OuniierUmd  Goal  Co.  t.  Sherman^  30  Barb.  568-672,  and  the 
cases  there  dted;  Benson  y.  Heathom,  1  Young  &  Col.  326. 

The  application  of  these  principles  to  the  case  in  hand  would  lead 
to  the  conclusion  that  Vilas,  while  director,  and  in  view  of  that 
relation  only,  could  not  become  the  purchaser  of  the  property  of 
the  corporation,  except  subject  to  its  right  to  elect  to  disaffirm  the 
sale  and  demand  a  resale.  As  director,  it  was  his  duty  to  prevent  a 
sale  if  possible;  and  if  not,  then  to  endeavor  to  have  the  property 
produce  the  highest  price;  and,  in  order  to  the  attainment  of  theae 
objects,  to  use  the  knowledge  he  had  derived  from  the  confidence 
reposed  in  him  as  director.  As  purchaser,  on  the  other  hand,  it 
was  his  interest  to  pay  as  little  as  possible,  and  to  use  his  special 
knowledge  for  his  own  advantage.  Actual  fraud  or  actual  advan- 
tage do  not  need  in  such  cases  to  be  shown.  Bx  parte  Lacey^  6 
Yesey,  627,  and  Owen  v.  IbuHkee,  stated  in  note  1  to  that  case. 
Vilas,  however,  was  not  only  a  director;  he  was  also  the  plaintiff  in 
a  judgment  against  the  railroad  company,  and  had  a  clear  right  to 
sell,  upon  execution  on  his  judgment,  the  personal  property  of  the 
corporation  which  was  liable  to  sale  on  execution.  Whether  in 
this  right  he  might  not,  at  a  sale  under  his  own  or  under  prior  exe- 
cution, purchase  in  protection  of  his  own  rights  as  judgment  cred* 
iters  and  hold  property  so  purchased  absolutely  against  the  company, 
need  not  be  determined  in  this  case.  OlcoU  v.  7ioga  R.  R.  Oo^  27 
N.  Y.  546;  South  Baptist  Church  v.  Clapp,  18  Barb.  85. 

Assuming  that  he  could  not,  and  that  it  was  the  right  of  the 
railroad  company,  at  its  election,  to  avoid  Vilas'  purchase  and  have 
a  resale,  the  question  remains  whether  the  plaintiffs  could  avail 
themselves  of  that  right  in  any  case,  and,  if  so,  on  what  terms. 
The  precise  proposition,  on  the  part  of  the  corporation,  is  that  the 
property,  sold  under  the  execution  and  bought  by  Vilas,  should  have 
brought  more,  and  its  right  is  to  test  this  by  a  resale.  Now,  until 
it  should  have  produced  an  amount  exceeding  that  due  upon  all  the 
executions,  there  could  have  been  no  surplus  to  which  the  corpora- 
tion could  have  been  entitled,  and  about  which  the  plaintiffs,  under 
their  mortgage,  which  was  a  valid  lien  on  the  property  sold  as 
against  the  corporation,  might  have  maintained  with  it  a  contest 
Tlic  plaintiffs  cannot  go  beyond  their  own  equitable  right,  either 
directly  or  through  the  medium  of  the  corporation;  and  their  right 
docs  not  arise  until  the  executions  are  satisfied.  Iddings  v.  Bun/n^  4 
Sandf.  Oh.  277;  2  Sugden  on  Vend.  (7th  Am.  ed.)  896,  §  34.    The 
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plaintiffs  case  is  not  framed  or  pat  upon  any  such  gronnd;  and  we 
are,  therefore,  not  called  upon  to  consider  what  might  have  been 
their  rights  upon  an  offer  to  pay  up  the  judgments  on  a  condition 
of  Vilas  submitting  to  a  resale.  Under  these  circumstances  the 
judgment  of  the  general  term  of  April  6,  1868,  affirming  that  of 
the  special  term  of  January  24,  1867,  ought  to  be  reyersed. 

The  exceptions  of  the  plaintiffs  to  the  report  of  the  referee  ought 
to  be  allowed,  and  the  report  of  the  referee  as  to  its  conclusion 
should  be  affirmed,  but  without  costs  to  the  defendants  or  any  of 
them. 

BxTVOLDSy  C,  dissented. 

SoinrhretL 


JoHVBOK,  appellant,  y.  Albany  asd  Susqubhavka  Bailboab 

OoKPAinr. 

SktiuUof  LknitaHon$^barof,do69t^0p0raUa$pafm0iU, 

BL  subscribed  for  twentj  ohares  of  the  capital  stock  of  a  raUroad  oompaaj, 
amoanting  to  $3,000,  and  pidd  all  bat  $1/X)0.  The  companj  brought  an 
action  against  £.  for  the  balance  dae  on  his  sabscription.  E.  Buoceuf ally 
interpoeed  the  statute  of  limitations,  in  respect  to  $800  of  the  amount 
claimed.  Plaintiff,  the  receiyer  of  the  estate  of  B.,  afterward  commenced  an 
action  against  the  railroad  company  to  compel  it  to  issue  the  twenty  shares 
subscribed  for  by  B.  HM,  that  the  statute  of  limitations  did  not  pay  the 
subscription,  and  plaintiiT  was  not  entitled  to  the  relief  demanded. 

AcnoK  by  Robert  T.  Johnson,  receirer,  etc.,  of  John  Edgerton, 
against  the  Albany  &  Susquehanna  Bailroad  Company  to  compel 
defendant  to  issue  to  him  a  certificate  for  twenty  shares  of  its  cap- 
ital stock,  amounting  to  $2,000.  The  facts  appear  in  the  opinion. 
The  plaintiff  obtained  judgment  The  general  term  reyersed  the 
judgment,  and  ordered  a  new  trial.  The  plaintiff  appealed  to  this 
oourt. 

Atmua  J.  Parker,  for  appellant  The  defendant  could  not 
•no   for  the    installments    and    also  exact  a   forfeiture.     8maU 


608  NEW  YORK, 


JohiuKm  T.  AUmhj  and  Saaqaahftmu  Bailroad  Co. 


T.  H^h.  Mfg.  Co.,  2  N.  Y.  330-841 ;  QiUa  t.  Hutt,  2  BaU- 
way  Ca&  505  ;  8  Exch.  18 ;  Coiden  v.  JSldredge,  15  Johns* 
220;  U.  Turn.  Co.  y.  Jenkins,  1  Gaines'  Gas.  in  Er.  86,  95; 
The  Franklin  Bridge  Co.  2  Bibb,  576 ;  Biver  Jiav.  Co.  v. 
Ifeale,  3  Hawks.  520.  Neither  a  tender  nor  offer  to  pay  was  neces- 
saiy  to  sustain  this  action.  Bruce  y.  Tihon,  25  N.  Y.  194 ;  Beach 
r.  Cooke,  28  id.  508 ;  Schemerhom  y.  Talman,  14  id.  143  ;  Miner 
?•  Beekman,  11  Abb.  (S.  S.)  147  ;  Beecher  t.  Aekerman,  1  Bobt  38* 

Jf.  C.  Moak,  for  respondent.  The  statute  of  limitations  barred 
the  remedy  only;  the  debt  or  liability  remains,  and  is  not 
extinguished.  Waltermire  t.  Weetover,  14  TS.  Y,  20,  21 ;  Wai- 
kins  y.  Slevens,  4  Barb.  178,  179;  Phillips  y.  Peters,  21  id. 
851,  858;  WincJiell  y.  Bowman,  id.  448;  Higgins  y.  Scott,  2 
B.  &  A.  (22  E.  G.  L.),  413;  Crickett  y.  Dams,  21  Pick. 
410 ;  Courtenay  y.  Williams,  3  How.  551,  552 ;  Shears  y.  Hart^ 
leg,  3  Esp.  81 ;  Jones  y.  Mer.  Co.,  4  Bob.  227  ;  Heger  y.  Prugn, 
7  Paige,  465  ;  Moreg  y.  Farmers,  etc.,  14  N.  Y.  302  ;  Xator^nod  y. 
£a//,  id.  477.  Plaintiff  was  bound  to  offer  to  pay  the  amount 
due  and  unpaid  before  bringing  the  action.  Seagrove  y.  Pope,  1 
D.  G.,  McN.  &  O.  783  ;  Moseleg  y.  Baker,  6  Hare,  87 ;  aflSnaed 
18  L.  J.,  Ch.  457. 

Bktnolds,  G.  In  June,  1852,  John  Edgerton,  who  is  repre- 
sented by  the  plaintiff  in  this  action,  subscribed  for  twenty  shares 
of  the  capital  stock  in  the  defendant's  company,  and  paid  ten  per 
cent  at  the  time,  and  agreed  to  pay  the  balance  when  called  for  by 
the  defendant's  directors.  In  the  month  of  May,  1853,  the  direc- 
tors of  the  defendant  called  for  the  payment  of  a  further  ten  per 
cent  on  the  first  of  September  next  following,  and  thereafter  ten 
per  cent  eyery  sixty  days  until  the  whole  amount  subscribed  for  was 
fully  paid.  Edgerton  paid  the  second  installment  of  1200  on  the 
20th  of  April,  1855,  and  the  third,  fourth  and  fifth,  amounting  in 
the  aggregate  to  1600,  on  the  1st  day  of  May,  1860.  Edgerton 
declining  to  make  any  further  payments,  the  defendant,  on  the 
12th  of  December,  1860,  commenced  an  action  against  him  for  the 
balance  upon  his  subscription,  being  in  the  aggregate  the  sum  of 
$1,000.  In  that  action  Edgerton  interposed  the  defense  of  the 
statute  of  limitations,  and  on  that  issue  suoceeded  as  to  eyery 
installment  but  the  tenth,  and  for  that  1200,  interest  and  ooste^ 
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Jadgment  waa  rendered  against  him.  This  left  1800  due  npon  hit 
enbflcription,  nnleia  it  was  paid  by  the  jadgment  in  the  action 
referred  to,  upon  the  sncoesef nl  plea  of  the  statute  of  limitations. 
Edgerton  haying  apparently  fallen  into  some  pecnniary  disaster, 
the  plaintiff,  as  receiyer,  became  vested  with  his  legal  and  equita- 
ble interest,  and  he  now  appeals  to  a  court  of  equity  for  a  certifi* 
cate  of  twenty  shares  of  the  capital  stock  of  the  defendant's  com- 
pany, when,  in  fact,  at  least  $800  and  interest  remai^is  unpaid,  and 
is  to  be  regarded  paid,  if  at  all,  only  by  a  fiction  of  the  law.  If 
the  law  shall  determine  that  the  judgment  relied  upon  has  paid  tho 
debt,  so  that  the  plaintiff  is  entitled  to  the  same  equitable  reme- 
dies  as  if  he  had  in  fact  paid  the  amount  due,  it  must  be  so 
adjudged,  and  he  must  be  awarded  his  remedy. 

In  my  judgment,  the  claim  of  the  plaintiff  is  not  supported  by 
any  principle  that  should  give  it  any  consideration  in  either  a  court 
of  law  or  equity.  The  statute  of  limitations  neyer  paid  a  debt» 
although  it  barred  a  remedy.  D&an  y.  Hmoit,  5  Wend.  257;  Pink* 
mion  y.  Bail&y,  8  id.  600  ;  Souiden  y.  Van  BmssOa^r,  0  id.  208  ; 
Sands  y.  Oelston,  15  Johns.  511 ;  Bell  y.  Mwrrison,  1  Peters,  861 ; 
Cairshare  y.  Huyck,  6  Barb.  583.  The  moral  obligation  to  pay 
always  remains,  although  the  remedy  cannot  be  enforced  in  the 
courts.  This  moral  obligation  was  always  a  good  consideration  for 
a  subsequent  promise  to  pay.  Vide  cases  supra;  also  Ehle  y.  Judr 
Sony  24  Wend.  97;  Scouton  y.  JEislord,  7  Johns.  36 ;  Shippeyy.  Hen^ 
d&rson,  14  id.  178;  IngersoU  y.  Rhodes^  Hill  &  D.  Supp.  d71.  Some 
distinction  has  been  suggested,  mainly  upon  a  question  of  pleadings 
between  a  debt  barred  by  the  statute  of  limitations  and  the  obligi^ 
tions  of  a  debtor  disohai'ged  under  the  insolyent  laws;  but  it  isy  I 
think,  nowhere  held  that  a  debt  is  paid  because  the  remedy  of  the 
party  to  enforce  it  is  suspended  or  gone.  At  all  events,  it  is  not 
too  much  to  say  that  a  party  who  claims  to  have  paid  a  debt  by  a 
successful  plea  of  the  statute  of  limitations,  and  seeks  an  aiBrma- 
tive  remedy  on  the  ground  of  such  a  fortunate  venture,  is  not  to 
be  regarded  as  the  especial  favorite  of  a  court  of  equity. 

I  am  not  able  to  discover  any  difference  in  the  effect  to  be  given 
to  the  allegation  that  a  remedy  has  been  barred  by  the  statute  of 
limitations,  whether  it  is  proved  by  parol  evidence  or  established 
by  the  record  of  a  judgment  In  either  case  the  &ot  is  precisely 
the  same,  and  the  mode  of  proof  does  not  appear  to  le  materiaL 
The  judgment  could  only  be  the  more  effective  if  it  extinguished 
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ihe  debt  or  the  moral  obligation  to  pay;  but  by  the  law  of  thif 
State  it  does  not  have  that  effect.  This  statute,  it  may  be  sug- 
gested, can  be  used  as  a  shield,  but  not  as  an  aggressiya  weapon, 
and  is  entirely  like  the  statute  giving  the  presumption  of  payment 
in  respect  to  a  sealed  obligation  after  twenty  years.  It  is  available 
as  a  bar  to  an  action,  but  ineffectual  where  a  party  seeks  affirmative 
relief,  based  upon  the  fact  of  payment.  Where  such  relief  is 
sought,  payment  in  fact  must  be  shown.  An  insolvent's  discharge 
or  a  successful  defense  of  the  statute  of  limitations  will  not  answer. 
These  principles  will  be  found  approved  in  many  adjudged  cases. 
WaUermire  v.  Westaver,  14  N.  Y.  16;  Jlforey  v.  Trusi  Co.,  id.  302; 
Lawrence  v.  BaU,  id.  477 ;  Carshore  v.  ffuyek,  6  Barb.  583,  and 
cases  cited. 

Whether  the  stock  subscribed  for  by  Edgerton  was  legally  for- 
feited to  the  use  of  the  company  may  present  another  and  different 
question,  which  will  have  to  be  disposed  of  when,  if  ever,  it  shall 
arise.  If  Edgerton  or  his  receiver  shall  ever  pay  or  offer  to  pay  the 
1800  actually  due,  with  interest,  and  the  company  should  refuse  to 
issue  the  stock  demanded,  it  may  be  that  other  questions  will  have 
to  be  determined.  It  has  been  suggested  that  the  plaintiff  should 
be  awarded  a  certificate  for  twelve  shares  of  stock,  for  which  pay- 
ment in  fact  has  been  made,  and  that  the  judgment  of  the  special 
term  might  be  modiiied  to  meet  this  suggestion.  But  this  cannot 
be  done,  as  no  such  question  in  any  form  was  before  the  court 
below.  The  plaintiff  put  himself  upon  the  hazard  of  obtaining 
eight  shares  of  stock,  for  which  he  had  in  fact  not  paid  and  did 
not  propose  to  pay  any  money.  He  never  offered  to  take  a  certifi- 
cate  for  twelve  shares,  and  if  he  had,  we  do  not  propose  to  consider 
whether  the  company  would  have  been  bound  to  issue  it.  It  claimed 
the  power  to  forfeit  the  right  of  the  plaintiff  to  any  stock  for  the  fail- 
ure to  pay  the  balance  of  his  subscription,  and  attempted  to  exer- 
cise that  authority  ;  and  the  legal  effect  of  that  effort  we  do  not 
consider.  It  is  sufficient  for  the  present  that  we  find  satisfactory 
reasons  for  affirming  the  order  of  the  general  term  and^  ordering 
judgment  absolute  against  the  plaintiff,  with  costs. 

All  concur. 

Order  affinned,  and  judgmeni  accordingly. 
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V.  Mid  D.  w«re  owB«n  of  md^Mtng  lots,  and  D.  Iwing  d&tbtooM  of 
Mek  Imnim  on  Ills  lot,  entoied  into  an  agreement  with  Y,  whereby  h 
fKeed  that  one  wall  of  the  house  shonld  be  a  party  wall,  boilt  one-half  on 
eaeh  lot,  and  V,  eorenanted  that  whenever  he,  his  heirs  or  assigns  shonld 
nse  the  wall,  he  or  they  would  paj  D.  or  his  assigns  for  such  nse.  The 
honse  was  built  and  the  agreement  recorded.  Subseque^y  D.  assigned  the 
agreement  to  plaintiff  and  conveyed  his  lot  to  other  parties.  V.'s  lot  was 
eoDTeyed,  by  various  oonveyances,  to  defendant,  who  built  thereon,  using 
the  party  wall.  In  an  action  by  plaintiff  against  defendant  for  the  value  of 
the  party  wall  so  used,  hM,  that  the  agreement  between  V,  and  D.  did  nol 
run  with  the  land  so  as  to  give  a  right  of  compensation  in  fkvor  of  the  gran- 
tees of  D.,  nor  against  the  grantee  of  Y.  or  the  defendant ;  and  that  plaintiff 
eould  not  recover  against  defendant,  although  the  latter  purchased  with  eon- 
structiTe  notice  of  the  agreement. 

A.crnoK  by  Ann  Oole  against  John  A.  Hughes  to  recover  the  value 
of  a  party  wall.  It  appeared  that  in  1861,  YoorheeB  and  Dean 
being  owners  of  adjoining  lots  in  Brooklyn^  and  Dean  being  desi- 
loUB  of  erecting  a  brick  house  upon  his  lot,  a  written  agreement 
was  entered  into  by  them,  whereby  it  was  agreed  that  the  western 
wall  of  the  house  should  be  a  party  wall,  to  be  built  one-half  on 
each  lot,  Yoorhees  covenanted  that  whenever  he,  his  heirs  or 
assigns  should  use  the  wall,  he  or  they  would  pay  Dean  or  his 
assigns  for  such  use.  The  house  was  erected,  and  the  agreement 
recorded.  Dean  assigned  the  contract  to  plaintiff,  and  conveyed  his 
lot  to  other  persons.  Voorhees'  lot  passed  by  various  conveyances 
to  defendant,  who,  in  1867,  erected  a  building,  using  the  party  wall 
in  question.  The  court  directed  the  dismissal  of  the  complaint 
The  general  term  affirmed  the  judgment,  and  plaintiff  appealed  to 
this  court 

2).  P.  Barnard,  for  appellant  The  covenant  on  the  part  of 
Voorhees  runs  with  the  land,  and  the  defendant  is  bound  by  it 
J9pencer^8  Case,  1  Smith's  L.  C.  22;  4  Kent's  Com.  (6th  ed.), 
note  a,  471  ;  Dolph  v.  ]VJiile,  2  Kern.  296 ;  WiUard's  R.  K  416 ; 
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Norman  y.  Wells,  17  Wend.  136  ;  AUen  y.  OuUver,  8  Den.  284-296 ; 
Taylor's  L.  &  T.,  cap.  7,  §  2,  912-916.  Haintifl  has  a  right  to 
maintain  this  action.  Bviloctfa  Admrs.  t.  Peck,  2  Dner,  98; 
Ifbrman  y.  WeUs,  17  Wend.  149  ;  Ourtis  v.  White,  1  CJlark'a  Ch. 
889 ;  Todd  y.  Stokes,  10  Barr.  (Penn.)  165 ;  Oilbert  y.  Drsw 
id.  219. 

Janies  L.  Campbell,  far  respondent. 

Earl,  0.  By  the  agreement  of  July  1, 1861,  the  parties  agreed  that 
the  wall,  then  being  built,  should  be  and  remain  a  party  walL 
Voorhees  assented  that  Dean  might  erect  the  wall  for  their  com- 
mon benefit,  and  that  wheneyer  he,  his  heirs  or  assigns  shoold 
use  the  same,  he  or  they  would  pay  him,  his  heirs  or  assigns  for 
such  part  of  the  wall  as  should  thus  be  used.  Subsequently  Deaa 
conyeyed  his  lot  to  one  person,  and  his  right  to  compensation  for 
the  use  of  the  party  wall  under  the  agreement  to  another^  under 
whom  the  plaintiff  holds. 

The  first  question  to  be  detormined  is,  whether  the  right  to 
compensation  is  in  the  plaintiff  or  in  the  owner  of  the  lot.  It  is 
claimed  that  it  passed  to  the  grantee  of  the  lot  or  the  ground, 
ibat  the  covenant  to  pay  ran  with  the  land.  To  this  I  oaft* 
not  assent  When  Dean  oonyeyed  he  conveyed  all  his  intereat 
m  the  lot,  and,  as  appurtenant  thereto,  in  the  party  walL  For 
this  interest  the  grantee  paid,  and  he  got  all  he  paid  for.  There 
can  be  no  reason  in  equity  why  he  should  also  receive  payment  for 
some  portion  of  the  cost  of  building  the  party  wall.  Voorheet 
covenanted,  in  a  certain  event,  to  pay  this  to  Dean.  It  was  • 
ohose  in  action  which  was  due  or  might  be  due  him.  It  was  in  no 
way  attached  to  the  Dean  lot.  The  money  to  be  paid  was  not  for 
any  thing  done  upon  the  Dean  lot,  but  for  something  whioh 
had  been  done  upon  the  Voorhees  lot,  and  it  no  more  passed 
to  his  grantee,  than  it  would  if  he  had  built  a  house  upon  theVocN^ 
hees  lot,  using  the  party  wall,  and  Voorhees  had  agreed  to  pay  him 
whenever  he  or  his  heirs  or  assigns  should  use  or  occupy  it  The 
covenant  to  pay  was  in  no  sense  for  the  benefit  of  the  Dean  lot»  but 
solely  for  the  benefit  of  Dean,  and  therefore  did  not  pass  to  the 
grantee  of  the  lot.  It  was  so  held  in  Pennsylvania  in  Ibdd  y. 
Stakes,  10  Bonn.  St  165 ;  Oilbert  v.  Drew,  id.  219 ;  Davids  v. 
Harris,  9  id.  606.    These  cases  expressly  hold  that  the  right  te 
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reimburBement^  for  the  use  of  a  party  wall,  ia  personal  to  the  fiiit 
bnilder,  and  does  not  pass  by  his  grant  of  the  lot>  house  and  appor* 
ienancea.  It  is  daimed,  however,  that  these  oases  were  baaed  upon 
a  special  statute  of  that  State  which  altered  the  common-law  rule. 
The  atatnte  referred  to  was  passed  February  H,  172I9  and  provided 
that ''  the  first  builder  shall  be  reimbursed  for  one  moiety  of  the 
charge  of  the  party  wall,  or  for  so  much  as  the  next  builder  shall 
we,  before  he  bret^  into  the  wall/'  This  statute  imposed  upon  the 
second  builder  the  liability  to  pay  in  the  absence  of  any  agreement 
to  pay,  and  under  this  statute  the  courts  held  that  the  right  to 
compensation  was  a  mere  chose  in  action,  and  did  not  pass  from  the 
first  builder  by  his  mere  grant  to  the  land.  But  I  do  not  think  this 
holding  was  based  upon  the  wording  of  the  statute.  That  gave  the 
right  to  oompenaation,  and  then  the  courts  held  that  this  right  waa 
of  sach  a  nature  as  not  to  pass  by  the  grant  of  the  land.  So  hers 
tiie  agreement  provides  for  the  same  thing  that  the  statute  did  in 
those  cases,  and  for  precisely  the  same  reaaon  the  right  to  compen- 
aation  waa  personal  to  Dean,  a  mere  chose  in  action,  which  did  net 
paas  to  his  grantee  of  Jihe  land.  I  find  no  authority  in  conflict  with 
this  conclusion  unless  it  be  the  case  of  Bwrlock  v.  Peck,  %  Duer,  M» 
and  with  the  reasoning  of  the  learned  judge  who  wrote  the  opini<m 
in  that  ease  I  am  notentirely  satisfied. 

The  next  important  question  to  be  considered  is,  whether  the 
agreement  of  Voorhees  to  compensate  Dean  run  with  the  Voorhees 
lot,  so  as  to  bind  his  subsequent  grantees.  I  do  not  think  it  did. 
At  the  time  Voorhees  made  the  covenant  he  received  no  interest  in 
land,  and  granted  none.  He  simply  assented  that  Dean  might 
build  one-half  of  the  wall  upon  his  land,  and  then  he  agreed  in 
a  certain  contingency,  which  might  or  might  not  happen,  that  he 
would  compensate  him.  He  did  not  convey  to  Dean  any  land  upon 
which  the  wall  was  built.  They  c<mtinued  to  own  tiie  land,  as 
before,  in  severalty,  and,  except  for  the  agreement,  Voorhees  could 
have  used  the  party  wall  at  any  time  without  making  compensati<ML 
SkwrrBd  v.  Oim,  4  Sandl  480 ;  Paririige  v.  CHtbeH,  15  N.  Y.  601; 
2  Washburn  on  Beal  Property,  834. 

Dean's  right  to  compensation  was  in  no  way  ohazged  upon  the 
Voorhees  lot.  There  was,  therefore,  no  privity  of  estate  between 
Voorhees  and  Dean.  There  was  simply  privity  of  contract  between 
ihem,  and  upon  that  relation  alone  could  Dean  enforce  the  covenant. 
Upon  such  a  state  of  facts  it  is  too  dear,  upon  authority,  to  be 
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doabted  that  the  burden  of  the  ooTenant  did  not  ran  with  tlM 
Voorhees  lot  It  is  far  from  being  true,  as  aeeniB  to  be  claimed  by 
the  learned  counsel  for  the  appellant,  that  a  ooyenant  always  runs 
with  the  land  when  it  affects  and  has  distinct  relation  to  it 

There  is  a  wide  difference  between  the  transfer  of  the  burden  of 
a  coTenant  running  with  the  land,  and  of  the  benefit  of  the  cot- 
enanty  or  in  other  words,  of  the  liability  to  fulfill  the  ooyenant,  and 
of  theright  to  exact  its  fulfillment.  The  benefit  will  pass  with  the 
land  to  which  it  is  incident^  but  the  burden  or  liability  will  be  con* 
fined  to  the  original  covenantor,  unless  the  relation  of  priyity  of 
estate  or  tenure  exists  or  is  created  between  the  coyenantor  and 
ooyenantee  at  the  time  when  the  coyenant  is  made. 

The  obligation  of  all  contracts  is  ordinarily  limited  to  those 
by  whom  they  are  made,  and  if  priyity  of  contract  be  dis- 
pensed with,  its  absence  must  be  supplied  by  priyity  of  estate. 
Hurd  y.  Ourtis,  19  Pick.  459 ;  ffarsha  y.  Beid,  45  N.  Y.  415 ; 
KeppMy.  BaU&Hy  2  MyL  &  K.  517;  1  Smith's  Leading  Oases ; 
English  and  American  Notes  to  Spencer's  Oase;  %  Wash- 
bum  on  Beal  Properly,  262  and  268.  ,  In  Hurd  y.  OurHi, 
WiLDB,  J.,  declared  that  the  rule,  that  no  coyenant  can  run 
with  the  land  so  as  to  bind  the  assignee  to  perform  it,  unless  there 
was  a  priyity  of  estate  between  the  coyenantor  and  ooyenantee,  was 
without  exception.  Washburn,  in  his  learned  work,  says,  **  that 
when  one  who  makes  a  coyenant  with  another  in  respect  to  land, 
neither  parts  with  nor  receiyes  any  title  or  interest  in  the  land 
at  the  same  time  with  and  as  part  of  making  the  coyenant,  it  is  at 
best  a  mere  personal  one,  which  does  not  bind  his  assignee ;  and 
that  such  coyenants,  and  such  only,  run  with  land  as  concern  the 
land  itself,  in  whosoeyer  hands  it  may  be,  and  become  united  with, 
and  form  a  part  of  the  consideration  for  which  the  land  or  some  in- 
terest in  it  is  parted  with  between  the  coyenantor  and  ooyenantee.'' 
And  he  illustrates  the  rule  by  saying,  '^  when  one  of  two  adjacent 
owners  of  land  ooyenanted  with  the  other  that,  it  he  would  erecta 
party  wall  between  their  estates,  the  former  would  pay  the  latter 
for  one-half  of  it  wheneyer  he  should  use  it,  it  was  held  to  be  aper^ 
sonal  coyenant,  and  not  to  run  with  the  land  so  as  to  bind  the  pur- 
chaser of  the  coyenantor's  land,  who  should  erect  a  building  against 
the  party  wall,"  citing  Black  y.  hhamj  16  Am.  Law.  Heg.  8,  decided 
in  the  Supreme  Court  of  Indiana,  and  Weld  y.  Nichols,  17  Pick.  543. 

It  is  clear,  therefore,  that  the  plaintiff  must  fail  to  recoyer  upon 
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the  ooTeiiai]it>  anloBS  there  is  something  in  the  okim  that  the 
defendant  is  liable,  beoanse  he  porohased  with  ccmstmotiye  notice  by 
the  record  of  Yoorhees'  covenant.  Even  if  he  porohased  with  such 
notice,  he  did  not  become  liable  in  an  action  at  law  npon  the  coTe- 
nant  In  EeppM  y.  BaUey,  9upra,  Ohancellor  Bbouoham  says : 
<<  The  knowledge  by  an  assignee  of  an  estate  that  his  assignor  had 
assumed  to  bind  others  than  the  law  authorizes  him  to  affect  by  his 
contracts,  had  attempted  to  create  a  real  burden  upon  property 
which  is  inconsistent  with  the  nature  of  that  property,  and  unknown 
to  the  principles  of  the  law,  cannot  bind  such  assignee  by  affecting 
his  conscience."  See  also  1  Smith's  Leading  Oases,  note  to  Spen- 
cer's Oase,  138. 

I  am  of  opinion,  therefore,  that  neither  the  benefits  nor  burdens 
of  this  ooyenant  run  with  the  land»  and  that  the  judgment  should 
be  aflBrmed,  with  oostsi 

All  concur.  Judgmmit  qfirmmL 


Hour  T.  Boss,  appdlaiit. 

|Mir.T.«D» 

Ueted  an  forged  dntft. 

Defendant,  an  ozproBS  company,  reeelTed  for  oolleelUm  a  diaftdiawn  npon  the 
plaintiff,  pmented  It  for  pajmeat  and  receiTed  the  money  theieon,  with* 
out  A'h^^^g  ite  agenoy  to  plalntlfll  The  payee'a  indonement  had  been 
forged  apon  the  draft,  and  the  plaintifr  waa  afterward  eompelled  to  pay  the 
amount  thereof  to  the  payee.  In  an  action  to  leoorer  tlie  amoont  paid  to 
the  defendant,  hM,  that  the  plaintiff  ooold  recover  on  the  groand  thai  the 
defondant  did  not,  at  the  the  time,  disdose  ite  agency.  Bsthoum,  (X, 
dianented. 

AonoH  by  Bobert  S.  Holt  ei  dL  against  Elmore  P.  Boss,  Presi- 
dent of  the  Merchants'  Union  Express  Company,  to  recorer  back 
the  amount  paid  to  the  express  company  on  a  draft  or  bill  of 
exchange,  upon  a  forged  indorsement.  The  referee  found  that  plain- 
tiffs were  indebted  to  Lamb,  Quinlan  &  Co.,  of  New  Orleans,  in  the 
sum  of  $771.45 ;  that  they  drew  a  draft  on  plaintiffs  for  this  sum, 
payable  to  the  order  of  T.  D.  Ford,  and  sent  it  by  mail  to  said  Ford 
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il  St  Loni^  Mo.;  that  the  draft  was  mot  reoaiTed  bj^  IVnd»  but 
waa  tak^  by  some  person  unknoim  and  the  name  «f  ^'Thoa.  D. 
Fori"  forged  on  tiie  back  of  the  draft ;  that  the  draft  so  indoiaed 
was  presented  by  the  Merchants'  Union  Express  Oompany  to  pkun- 
tifb  who  were  without  knowledge  of  the  signature  of  IV>rd,  and  who 
paid  the  amount  of  the  draft ;  that  plaintiffs  were  afterward  oonu 
pelled  to  pay  the  amount  of  the  draft  to  Lamb^  Quinlan  ft  Co.; 
and  that  defendant  acted  in  good  fiiith  and  had  no  snspioi<m  of  the 
forgery.  The  reftoee  decided  that  in  the  absence  of  any  evidenoa 
that  the  express  company  disclosed  to  plaintiffs  that  it  was  acting 
as  agent  of  any  other  "pesncm,  in  the  collection  of  the  drafts  the 
defendant  was  liable  to  plaintiffs  for  the  amount  so  paid.  Judg- 
ment was  enteied  accordingly.  The  geneial  term  afflmsd  the 
Judgment  and  the  defendant  appealed  to  this  court 

JZMMi  Ttacy,  for  appellant  Fbuntiffs'  acceptance  and  pay- 
ment of  the  draft  was  a  guaranty  to  defendant  of  all  the  signa- 
tures on  it  Mfrch.  Bk.  t.  N.  J.  3V.  Oo.,  6  How.  (TJ.  S.)  844 ; 
Stoddard  r.  L.L  B.  B.  Oo.,  5  Sandf.  187.  The  company,  on 
paying  the  money  to  its  principal^  was  discharged  of  its  obli- 
gation and  liability.  Stoed  t.  Bameg,  84  Barb.  588 ;  Bk.  oj 
Com.  T.  Union  Bk.,  8  N.  Y.  S80;  TumiuU  t.  Bowy$r^  40  id. 
456 ;  Price  t.  NM,  8  Bur.  1854 ;  Ooddard  t.  MenA.  Bk.,  4  id. 
149;  Hoffman  v.  Bk.  of  MUwaukU,  IS  Wall  186,  189,  and  cases 
dted;  Price  t.  Neal,  8  Bur.  1354 ;  Fitch  y.  Jones,  5  El.  &  B.  388; 
AOoum  y.  Anderson,  1  Ad.  &  EL,  N.  S.,  498 ;  Wilkeeon  t. 
Luterige,  1  Strange,  648 ;  Story  on  Bills,  §  262 ;  Storym  Prom. 
Notes,  185, 870,  880, 887 ;  Edwards  on  Bills  and  Prom.  Notes,  808, 
809,  810. 

Robert  Jackson,  for  respondents. 

Eabl,  0.  The  express  company,  when  it  presented  the  draft  to 
the  plaintiffs  for  payment  and  receiTed  payment,  did  not  discloBC 
its  agency;  therefore  it  is  liable,  as  if  actually  principal  in  the  trans- 
action. It  was  so  decided  in  Canal  Bank  v.  Bank  of  Albany^  1 
Hill,  287.  It  was  not  sufficient  that  the  defendant  acted  as  agent* 
to  shield  itself  from  liability,  it  should  hare  disclosed  its  agency. 
Such  is  the  rule  as  to  all  agents.  To  shield  themselyes  from  lia* 
bility  for  their  acts  they  must  give  the  names  of  their  princi]>als. 
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Snoh  b  i^e  nilo  in  nf eienoe  to  the  transfer  of  negotiable  pafet. 
If  the  trancftafor  be  only  an  agent,  if  he  did  not  at  the  time  dis- 
close the  name  of  his  principal,  and  the  bill  or  note  proves  to  be  a 
forgery,  he  is  personally  liable  for  the  consideration  received.  Cfur* 
My  V.  Wdrm9tejf,  4  EL  ft  &  188;  Mbrriion  v.  Ourrie,  4  Dner,  79; 
S  Ftfsoas  on  Notes,  38. 

It  matters  not  thAt  the  general  bnsiness  of  the  express  company 
Unas  to  act  as  agent  for  others.  It  conld  have  owned  this  draft  and 
have  collected  it  as  prindpaL  Knowledge  in  plaintifb  that  defend* 
ant  might  have  acted  as  agent  was  not  enongh;  and  it  was  not  the 
duty  of  the  plaintifb  to  inquire,  bef<»e  paying,  whether  the  defend- 
ant was  acting  as  principal  or  agent  It  was  the  duty  of  def  endant^ 
if  it  dedred  to  be  protected  as  agent,  to  have  given  notice  of  its 
agency.  The  drawees  of  a  draft  are  supposed  to  know  the  signa- 
tore  of  the  drawer,  ^nt  are  not  supposed  to  have  the  same  knowl- 
edge of  ilie  signature  of  an  indorser.  By  acceptance  and  payment 
ttedntweesdonotadmitor  guaranty  the  genuineness  of  theindorse- 
aieni  by  the  payee.  CamU  Bmk  v.  Bank  of  AKang,  9ttpra;  1 
Xtesona  on  Notes,  SM;  id.  590. 

This  is^  tiientee,  a  dear  case  f  er  affimance. 

BnxouM^  0.9  diasented. 


Bucomi,  appellant,  ▼•  Sasinl 
#4ir.T.as.> 

Omriw     Msilfiiifoni  mi  railroad  iMiCf — *M«tf  IM dte  safe.*' 

Plalatlfl  pardiassd  atkket  of  a  lallrcMdoQiiipaajiDaiked  en  Its  tees'* Good 
this  day  only/*  and  with  thedate  of  Issae  straped  on  the  bask.  He  did  not 
attempt  toiue  the  ticket  mitil  aeven  days  atterwaid,  when  he  prasenlsd  It  Is 
the  eondnetor  in  the  tnda,  bat  refnaed  to  pay  Us  ftue.  The  eoadnetor  then 
idesled  Um  fram  the  tiaia»  la  aeeoiduMe  wKh  the  eonpaigr's  r^gnlatta. 
BM,  that  the  eeadnclor  waa  not  lisMe  to  piriatiriB  dsMSgee. 

▲  UaiitatioaonaiaOioadtiflketthat  it  duOl  be  «  Ooed  this  day  onlj  "  toiea* 
fwiaWft  aadvaUd. 

Aonov  by  James  H.  Elmore  against  Lewis  S.  Sands,  aoonduotoi 
eD  the  Long  Uand  railroad,  to  recover  damages  for  forcibly  eject- 

VoL.  XTTT.  —78 
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ing  plaintiff  from  a  train  of  that  road.  The  facts  appear  in  tlia 
opinion.  The  jndgment  waa  in  favor  of  defendant  FUntifl 
appealed  to  this  oonrt 

Samuel  Mtrnd,  for  appeUant  PlaintUFa  tioket  waa  not  a  con- 
tnct,  but  simply  a  token  of  the  payment  of  his  faze.  Qmmiif  r. 
VanderiiU,  17  N.  Y.  808;  Van  Buskirk  r.  Bobmis,  81  id.  661; 
Bhuom  T.  D^id,  48  id.  S64;  Baman  t.  Pmn.  B.  iZ.  (%.,  48  id. 
ai2;  S.  a,  8  Am.  Bep.  548;  PrmMc$  r.  Decker,  49  Barb.  »1;  Lmr 
iurg0ry.  WeOeoti,  id.  888;  Brownr.  JSrieB.  (Jo.,  11  Onsh.  87.  The 
words  **  good  for  this  date  only,''  refer  to  the  date  when  plaintiff 
commenced  his  trip.  Ptar  t.  Finek,  84  Barb.  614.  The  limitation 
was  nnieasonable  and  Toid.  B^ie  t.  Ajfres,  38  Barb.  879;  Laws 
1867,  chap.  49. 

^^       ■ 

A.  J*  Vanderpoel,  for  respondent.    FlaintilFs  tioket  was  a  con- 

tract  which  entitled  him  to  ride  on  the  day  of  its  dateonly.    Barker 

T.  Coffin,  81  Barb.  666, 669 ;  B(tyee  y.  H.  B.  B.  B.  Co.,  61  id.  611; 

B.  d  L.  B.  B.  Co.  v.  Prodor,  1  Al.  267;  North.  B.  B.  Co.  r.  Pago, 

22  Barb.  130;  Chsnm/  t.  B.dM.B.  B.  Co.,  11  Met  121;  Brnio  t. 

Ayrea,  28  Barb.  276;  State  t.  Overton,  4  Zab.  486;  MoClwre  t.  P.  W. 

A  B.  B.  B.  Co.,  84  Md.  632 ;  Oompton  v.  Van  Vanwdkeniurgh,  84 

N.  J.  (6  Vroom)  184.    A  passenger  who  refuses  to  pay  his  fare,  or 

to  conform  to  any  lawful  regulation  of  the  carrier,  may  be  ejected 

by  the  carrier.     Hibbard  y.  N.  T.  A  E.  B.  B.  Co.,  16  N.  Y.  466; 

Peoph  y.  Caryl,  3  Park.  Or.  326;  McCarthy  y.  Dub.,  W.  S.W.  B.  Oo^ 

(L.  B.)  6  Irish  Law,  244;  Doums  t.  N.  T.  d  N.  H.  B.  B.  Co.,M 

Oonn.  287;  Crocker  r.  N.  L.  B.  B.  Co.,  24  id.  249;  CBrim y.  B.S 

W.  B.  B.  Co.,  16  Gray,  20. 

Eabl,  0.  On  the  16th  of  November,  1866,  the  plaintiff  pox 
chased,  at  Jamaica,  a  ticket  for  Hunter's  Point  upon  the  Long 
Island  railroad.  Upon  the  face  of  the  ticket  was  printed, ''  Good 
this  date  only,"  and  upon  the  back  was  stamped  the  date  when  it 
was  issued.  When  the  plaintifl  purchased  the  ticket  he  intended 
to  make  the  trip  on  that  day,  but  his  journey  becoming  unneces- 
sary, he  kept  the  ticket  until  the  28d  of  the  same  month,  when  he 
entered  the  cars  at  Jamaica  to  go  to  Hunter's  Point.  When  called 
upon  by  the  defendant  as  conductor  for  his  fiure,  he  produced  the 
ticket;  the  defendant  declined  to  receiye  the  same  on  the  ground 


JANTTABY  TERM,  1874.  619 

Elmore  T.  BtanAB, 

that  it  had  been  issaed  some  days  before,  and  demanded  of  the 
plaintiff  the  payment  of  his  fare,  and  the  plaintiff  xefnsing  to  pay» 
the  defendant,  using  no  onneoessary  f oroe,  and  in  obedience  to  the 
regnktions  of  the  company,  put  him  off  from  the  train. 

Upon  these  facts  the  judge  at  the  circuit  directed  a  Terdict  for 
the  defendant,  and  the  question  for  our  consideration  is^  whether 
he  erred  in  this  direction.  Railroad  companies  carrying  passengers 
haye  the  right  to  make  reasonable  rules  and  regulations  for  con- 
ducting their  business,  and  they  and  their  agents  incur  no  liability 
in  enforcing  them  in  a  proper  manner.  It  does  not  appear  that  the 
plaintiff  was  obliged  to  purchase  the  ticket  before  he  oould  enter 
the  cars.  He  had  his  option  either  to  pay  upon  the  train  or  to  pur* 
chase  the  ticket  and  exhibit  that  as  eridence  of  his  right  to  ride. 
The  railroad  company  was  not  bound  to  issue  the  ticket  in  adyance 
3f  the  day  on  which  it  was  to  be  used,  and  had' the  right  to 
insist  and  proyide  that  it  should  be  used  on  the  day  when  it  was 
issued.  It  had  the  right  to  make  a  rule  that  eyery  passenger, 
when  he  entered  the  train,  should  pay  his  fare  or  produce  a  ticket 
showing  his  right  to  ride  upon  that  train.  Such  a  regulation  is 
neither  unreasonable  nor  illegal  It  is  not  an  uncommon  one,  and 
it  Is  not  important  that  we  should  perceiye  all  the  purposes  which 
it  subsenres.  It  is  sufficient  that  it  is  apparentiy  useful  for  soma 
purposes.  If  the  ticket  be  required  to  be  used  on  the  day  it  is 
issued,  the  passenger  cannot  well  use  it  for  more  than  one  trip,  and 
the  railroad  company  will  haye  some  information  of  the  number  of 
passengers  to  proyide  for  on  any  day.  Without  such  a  limitation 
a  conductor  might,  for  aught  I  can  see,  permit  a  passenger  to  rids 
fcxr  seyeral  days,  and  then  take  up  and  return  the  ticket 

In  enforcing  this  regulation,  therefore,  the  defendant  incurred 
no  liability,  and  this  conclusion  is  reached  whether  we  regard  the 
ticket  as  eyidencing  a  contract  or  as  a  token  merely.  If  the  former 
be  the  case,  then,  by  the  terms  of  the  contract,  it  was  good  only 
for  a  passage  on  the  day  of  its  date;  if  the  latter,  then  the  plaintiff 
was  bound  to  pay  his  hie,  as  he  had  no  token  showing  that  he  was 
entitied  to  a  ride  in  that  train.  I  am,  howeyer,  of  the  opinion  that 
the  ticket  was,  as  claimed  by  the  learned  counsel  for  the  appellant, 
a  mere  token  or  youcher,  showing  that  the  plaintiff  had  paid  his 
fare  and  was  entitled  to  a  passage  as  thereon  indicated.  Quimbji 
y.  Vandm-biU,  17  N.  Y.  806 ;  Van  Susbirk  y.  Boierts,  81  id. 
661  ;  Rawson  y.  Pmn.  B.  B.  Co.  48  id.  212;  S.  0.,  8  Am.  Beix 
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543  Tbese  views  are  not  in  conflict  irith  tiie  decinoofl  made  in 
BUmam  t.  Dodd,  43  K.  Y.  364;  S.  0.,  8  Am.  Sep.  701;  and 
Rawion  v.  Penn*  R.  B.  Co.,  supra.  In  those  cases  the  plaintiib 
were  sought  to  be  held  to  contracts  of  which  thej  knew  nothing, 
and  to  which  they  had  not  expressly  or  impliedly  assented.  Here 
ihe  words  ''good  this  date  only''  were  plainly  printed  on  the 
face  of  the  ticket;  the  plaintift  had  had  the  ticket  in  his  possession 
for  several  day%  and  there  is  no  proof  that  he  did  not  know  its 
terms.  He  must  be  presmned  to  have  known  them.  But,  whether 
he  did  or  not^  he  knew  that  he  was  bound  to  pay  his  fare  or  present 
a  suitable  voucher.  A  passenger  should  see  to  it^  if  he  prefers  not 
to  pay  in  the  cars,  that  he  has  a  proper  voucher.  If  he  does  not, 
he  cannot  oompUun  if  the  conductor,  in  obeying  the  regulations  ot 
his  company,  puts  him  off  the  train. 

The  conclusion  I  have  thus  reached  is  sustained  by  the  following 
authoiitiee;  Boit^n  and  LamU  B.  B.  Co.  v.  Prodor,  1  Allen,  S67 ; 
JBorfor  V.  Osfiin,  81  Barb.  656 ;  Boiee  v.  The  Hudson  Biver  BM- 
road  Co.,  61  id.  611;  Shedd  v.  The  Troy  and  Boston  BaOroai  Oo., 
40  Vt  88 ;  Diitrich  v.  Pennsylwrnia  Bailroad  Co.,  71  Peon.  8t  IM; 
8.  OL,  10  Am.  Bep.  711;  and  many  other  analogous  eases. 

The  judgment  must  be  affirmed,  with  costs. 

AH  ooaour;  Lonv  Oh.  0.,  not  sitting. 


WmiAMB  T.  FmiLur's  Fukd  Iksu&jlkob  Ooicpavt,  appeUant 

(MR.T.5aOD 
JIhi  intwranee — coMtmsUm  ^pottsff. 

A  poliqf  of  llie  insununoe  oontalned  a  pioTiiloii  that  if  petoolsum  ihoald  W 
Biored  in  the  insured  premiseB  withoat  written  permissloii,  the  polkf  shouli 
be  void.  HMt  that  tMs  did  not  apply  to  the  keeping  of  petroleam  in  smsll 
quantities  for  the  medicinal  purposes  of  the  insured. 

AonoK  by  Lewis  Williams  against  the  Fireman's  Fund  Insuxaaoe 
Company,  upon  a  policy  of  fire  insurance.  The  fbots  appear  in  ite 
opinion.  The  plaintiff  obtained  a  judgment,  whioh  was  aflbrmed 
at  general  term.    The  defendant  appealed  to  this  court 

Samud  Hand,  for  'appellant.  The  keeping  of  petroleum  was 
prohibited  by  the  policy.    Jones  v.  Firemen  s  Fund  Ins.  Co.,  61 
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7S.  Y.  818;  Hifnsi  \.  Sohenedady  MuU  Ufa  In».  Co.,  11  id. 
561.  The  cUmae  was  an  ezpresB  warranty.  Du/ncan  t.  Sum  Fimi 
Ina.  Co.,  6  Wend.  4(«-4;  Oatea  t.  Ins.  Co.,  5  N.  Y.  469;  Mmm 
T.  h\$.  Co.,  7  id.  580. 

John  E.  Paraofts,  for  respondent,  cited  H,  Y.  Eq.  Ina.  Co.  r.  Lanff^ 
don,  6  Wend. 623;  Raferty  t.  Ina.  Co.,  8  How.  480;  Moore  v.  Ina.  O0.9 
29  Me.  97 ;  O'NriU  y.  Ina.  Co.,  3  N.  T.  122 ;  VogeU.  Poo.  Mwt. 
F.  Ina.  Co.,  9  Gray,  23 ;  Mayor,  etc.,  of  N.  T.  t.  Hanorer  Ina.  Co., 
lOBosw.  557. 

Rbynolds,  0.  On  the  6th  of  December,  1867,  the  defendant 
inmred  the  plaintiff  in  the  sum  of  $2,500,  for  one  year,  on  oflfee 
fumitnre  and  fixtures,  and  merchandise,  haaardons  and  extra 
hazardous,  contained  in  the  building  situate  at  Nos.  807  and  309 
on  Broadway,  in  the  city  of  New  York.  It  was  provided  in  the 
policy,  that  if  the  premises  should  be  used  for  the  storing  or  keep- 
ing tiierein  any  articles,  goods  or  merchandise,  denominated  haaar- 
dons or  extra  hazardous  or  specially  hazardous,  except  as  specially 
provided  for  in  the  policy,  so  long  as  the  same  continued  the  policy 
was  to  be  of  no  force.  There  was  a  further  provision,  that  ''if 
petroleum,  rock  oil,  earth  oil,  benzole,  benzene  or  naphtha^  shall  be 
stored  in  said  premises  without  written  permission  therefor  indorsed 
on  this  policy,  this  policy  shall  be  absolutely  null  and  void.'' 

Another  clause  in  the  policy  provided  that ''  the  following  trades, 
occupations  and  merchandise  add  to  the  rate  of  the  building  and 
its  contents  fifty  cents  or  more  per  tlOO,  and,  to  be  covered,  must 
be  specially  written  in  the  policy :  burning  fluid,  camphena.''  Also, 
''camphene,  spirits,  gas  or  'burning  fluid,'  or  any  similar  inflam* 
mable  fluid  when  used  in  stores,  warehouses,  shops  or  manufactories 
as  a  light,  subjects  the  goods  therein  to  an  additional  charge,  and 
such  use  renders  this  policy  void,  unless  permission  therefor  shall 
be  indorsed  in  writing  hereon." 

There  was  also  the  common  provision  that,  in  case  the  risk  should 
be  increased  by  any  means  within  the  control  of  the  insured,  or  by 
the  occupation  of  the  premises  for  more  hazardous  purposes  than 
permitted  by  the  policy,  then  the  policy  should  be  void. 

A  motion  for  a  nonsuit  on  the  trial  was  denied,  and  upon  the 
close  of  the  evidence  the  case  was  submitted  to  the  jury,  and  a 
verdict  returned  for  the  plaintiff. 

The  defense  ^ras  rested  upon  the  fact  that  the  plaintiff,  who  had 
Deen  in  the  army  during  the  late  war,  and  had  received  a  gun-shot 
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wound  resulting  in  a  cataneoos  disordery  which  he  treated  by  an 
application  of  cnide  petroleom  oil  to  the  snrtaoe  of  his  body.  For 
this  pnipoee,  the  plaintiff  kept  orade  petroleam  in  a  jng  upon  a 
shelf  in  his  room^  and  some  quarts  of  it  were  in  the  building  at 
the  time  of  the  fire,  and  with  it  a  shirt  and  a  pair  of  drawers, 
which  the  plaintifl  had  worn  after  applying  the  oil,  were  found  the 
morning  after  the  fire.  They  had  not  been  touched  by  the  fire 
which  occurred  on  the  night  of  January  81, 1868,  and  it  is  not 
claimed  they,  in  any  way,  contributed  to  it ;  but  this  oiroumstance 
is  quite  immaterial,  if  lutying  petroleum  there  in  any  quantity  and 
for  any  purpose  yiolated  the  contract  of  insurance. 

It  is  yeiy  clear  that,  when  the  policy  was  written,  no  one  under- 
stood that  the  keeping  of  petroleum  oil  for  merely  medicinal 
purposes  would  render  void  the  obligation  of  the  defendant.  The 
proyision  against ''  storing  or  keeping "  was  obviously  aimed  at 
storing  or  keeping  in  a  mercantile  sense,  in  considerable  quantities, 
with  a  yiew  to  commercial  traffia  It  was  not  intended  to  forbid 
its  use  as  a  medicine.  It  might  as  well  be  claimed  that  if  the  plain- 
tiff went  to  his  medical  adyiser  and  had  his  shirt  and  drawers  satu- 
rated with  petroleum,  with  a  yiew  to  the  peaceful  repose  of  anight^ 
and  brought  them  to  bed  on  the  insured  premises,  or  it,  indeed,  he 
had  taken  a  quantity  internally,  for  a  like  purpose,  it  would  have 
been  a  '^  keeping  or  storing "  within  the  meaning  of  the  policy. 
The  cases  in  the  courts,  in  principle,  against  the  construction 
contended  for  by  the  defendant,  are  quite  too  numerous  to  author- 
ize us  to  disturb  the  judgment  of  the  court  below.  Hoffman  y. 
J^na  FirB  Ins.  Co.,  82  N.  Y.  405  ;  Reynolda  y.  Commerce  Ine.  Oo. 
of  If.  F.,  47  id.  697 ;  Cotton  y.  Springfield  Ine.  Co.,  1  Sumner, 
484 ;  iV.  T.  Equitable  Ine.  Co.  y.  Langdon,  6  Wend.  623. 

The  point,  that  the  plaintiff  had,  during  the  life  of  the  policy, 
used  some  inflammable  fluid  for  light,  does  not  appear  to  have  the 
slightest  foundation.  The  restriction  clearly  did  not  apply  to 
using  a  light  in  a  sleeping  apartment,  but  only  to  the  use  of 
camphene,  etc.,  as  a  light  for  stores,  warehouses,  shops  and  manu- 
factories. Besides,  the  plaintiff's  eyidence  indicates  that  he  had 
not  used  any  forbidden  light  during  thfi  life  of  the  policy,  and,  as 
the  defendant  on  the  trial  did  not  ask  to  haye  any  such  question  of 
&ct  submitted  to  the  jury,  it  may  be  assumed  that  counsel  ther 
thought,  as  we  think  now,  that  there  was  nothing  in  the  point 

The  judgment  must  be  afSrmed,  with  costs. 

Judgment  affirmed. 
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TtOMMf  appdlant^  y.  Mabbb. 

A  AMClgagM  of  vmI  60tat0,  in  poMonion  after  defanU,  may  eavM  the  «qvllj 
of  ledsmpitioa  of  tlie  mortfiigor  to  be  sold  on  exeeatkni  and  become  the 
pucluuMr  of  the  same,  and,  after  obtaining  the  ehexiifs  deed,  eet  np  his  title 
ilrae  acquired  againai  the  dalm  of  the  mortgagor  to  redeem  from  the  mori- 

AonoN  by  George  8.  Trimm  and  oiken  against  Sarah  Ann 
Marsh  and  another  for  the  recoTery  of  mortgaged  premises.  It 
appeared  that  in  1858  one  Bidgway  mortgaged  the  premises  in 
question  to  an  insoranoe  oompany,  to  secure  the  payment  of  t2,000. 
The  insurance  company  assigned  the  mortgage  to  defendant,  Sarah 
A.  Marsh.  The  mortgagor  conyeyed  the  premises  to  plaintifi 
Brown^  who  in  1865  entered  into  an  agreement  with  plaintift 
Trimm,  to  conyey  the  premises  to  him.  Defendant  Sarah  A. 
Marsh  had  preyiously  gone  into  possession  of  the  premises  by  yirtue 
of  a  decree  and  sale  in  foreclosure,  which  sale  was  subsequently  set 
aside.  Defendant  Sarah  A.  Marsh  still  retained  possession, 
although  a  resale  was  ordered.  In  1864  defendant  Sarah  A. 
Marsh  recoyered  a  judgment  against  plaintifF  Brown,  and  in  1865 
she  caused  an  execution  to  be  issued  and  a  sale  to  be  made  of  the 
interest  of  plaintiff  Brown,  in  the  premises.  Defendant  Sarah 
A.  Marsh  became  the  purchaser,  and  then  conyeyed  the  premises 
to  the  other  defendant,  who  had  notice  of  the  facts,  and  who  was 
not  a  bona  fide  purchaser  for  yalae.  Defendant  Sarah  A.  Marsh 
afterward  receiyed  and  transferred  the  sheriff's  deed  to  the  other 
defendant.  The  referee  decided  in  fayor  of  plaintiffs,  on  the 
ground  that  the  execution  sale  was  yoid.  The  general  term 
reyersed  the  judgment  entered  on  the  report  of  the  referee  and 
ordered  a  new  triaL    The  plaintiffs  appealed  to  this  court 

Wheeler  H,  Pechham^  for  appellants.  The  equity  of  redemption 
of  a  mortgagor,  after  default  and  after  the  mortgagee  has  taken 
possession,  cannot  be  sold  on  execution.  Waters  y.  Stewart^  1  Cai 
Oas.  47,  57;  Francis  y.  Nash^  Hard.  53;  Impey  on  Sherifb,  157; 
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Denton  t.  Livingston,  9  Johns.  96;  Baxter  v.  Gilbert,  12  Abb.  Pr. 
102;  MatHeon  t.  Baucus,  1  N.  Y.  295;  Baltes  v.  Hipp,  3  Keyes, 
210;  Hitchcock  Y.  Harrington,  6  Johns.  293;  Collins  y.  Tarry,  7  id. 
282,  283;  Van  Duyne  y.  Thayre,  14  Wend.  234;  4  Kent's  Com.  4*'U 
48  (maig.),  8th  ed.;  3  B.  S.  32,  §  7;  4  Kent's  Com.  47,  note  d; 
Cooper  Y.  Whitney,  3  Hill,  102;  Fhyfe  y.  Siley,  15  Wend.  248; 
Jackson  v.  WiOard,  4  Johns.  41;  .Fto  v.  Lipe,  24  Wend.  167;  Craft 
Y.  Merria,U  N.  Y.  456,  460;  PMy.  Uknar,  18  id.  140,  142; 
MickUs  Y.  Ibwnsend,  id.  584;  BandaU  y.  Baab,  2  AbK  Pr.  314. 
The  mortgagee,  being  in  possession  as  snch,  oonld  not  change  her 
title  by  the  enforcement  of  general  Hens  on  the  property,  or  by 
acquiring  titles,  the  effect  of  such  liens.  Blaokwell  on  Tax  Titles; 
Bwrhans  y.  Van  Zandt,  8  Seld.  526. 

Justus  Palmer,  for  respondent. 

Eabl,  0.  The  only  legal  proposition  involyed  in  this  oafl^ 
which  we  deem  it  important  to  consider,  is  whether  a  mortgagee  ol 
real  estate  in  possession  can  cause  the  equity  of  redemption  of  the 
mortgagor  to  be  sold  on  execution  and  become  the  purchaser  of  the 
same,  and,  after  obtaining  the  sheriff's  deed,  set  up  his  title  thus 
acquired  against  the  claim  of  the  mortgagor  to  redeem  from  the 
mortgage  in  an  equitable  action  commenced  by  him  for  that  pur« 
pose;  or,  to  state  the  proposition  in  other  words,  has  the  owner  of 
the  equity  of  redemption  of  mortgaged  premises,  after  default  and 
after  the  owner  of  the  mortgage  has  taken  possession,  such  an  inter- 
est in  the  premises  as  can  be  sold  upon  execution  against  him  P 
If  this  question  be  answered  in  the  afiSrmative,  the  decision  of  tht 
general  term  was  right  and  must  be  affirmed. 

The  respective  rights  of  the  mortgagor  and  mortgagee  in  the  land 
mortgaged  have  been  the  subject  of  much  discussion,  and  it  if 
impossible  to  reconcile  all  that  learned  judges  and  writers  have  said 
upon  the  subject.  By  the  common  law  of  England  the  legal  estate 
was  vested  in  the  mortgagee,  to  be  defeated  by  the  performance  of  a 
condition  subsequent,  to  wit,  payment  at  the  law  day.  In  default 
of  such  payment,  the  title  became  absolute  and  irredeemable  in  the 
mortgagee.  But,  two  centuries  ago,  courts  of  equity  assumed 
jurisdletion  to  relieve  mortgagors  againat  foifeitures,  and,  thence- 
forth, in  equity  a  mortgage  has  been  regarded  as  a  mere  seonritj, 
as  creating  an  interest  in  the  mortgaged  premises  of  a  personal 
nature,  like  that  which  the  mortgagee  has  in  the  debt  itself. 
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These  equitable  principlea  have  had  an  increasing  influence  npan 
oonrts  of  law,  and  Chancellor  Kent  says  that ''  the  case  of  mortgi^gea 
is  one  of  the  most  splendid  instances  in  the  history  of  our  jnrispra- 
dence  of  the  triumph  of  equitable  principles  over  technical  rules, 
and  the  homage  which  those  principles  have  received  by  their  adop- 
tion in  the  courts  of  law."  4  Kent's  Com.  158. 

The  common-law  rule,  as  modified  by  the  equitable  principles 
above  alluded  to,  still  prevails  in  England.  There  the  courts  still 
hold  that  the  legal  title  passes  to  the  mortgagee,  and  becomes  by 
default  absolutely  invested  in  him  at  law,  and  that  the  mortgagor 
has,  after  default,  nothing  but  an  equity  of  redemption  to  be 
enforced  in  a  court  of  equity.  After  default  the  mortgagor  can 
again  become  reinvested  with  the  title  to  his  land  only  by  a  recon* 
veyance  by  the  mortgagee.  The  same  rule  prevails  in  the  New 
England  States,  and  in  many  of  the  other  States  of  the  Union. 
But  this  common- law  rule  has  never,  to  its  full  extent,  been  adopted 
in  this  State.  Here  the  mortgagor  has,  both  in  law  and  equity, 
been  regarded  as  the  owner  of  the  fee,  and  the  mortgage  has  been 
regarded  as  a  mere  chose  in  action,  a  mere  security  of  a  personal 
nature.  Waiers  v.  i^tewart,  1  Gaines'  Cases  in  Error,  47;  Jackson  J. 
WiUard,  4  Johns.  42;  Runyan  v.  Mersereauy  11  id.  684;  Ador  v. 
Hayt,  5  Wend.  603;  Packer  t.  Rochester  and  8yraouo$RaQroad  Co^ 
17  N.  Y.  283-295;  Kortright  v.  Cody,  21  id.  343;  Pomr  v.  Leetor, 
23  id.  527;  Merritt  v.  Bariholick,  36  id.  44. 

Prior  to  the  Revised  Statutes  the  mortgagee  could  maintain  eject* 
ment  to  recoyer  the  mortgaged  premises.  This  right  has  been  taken 
away  (2  R  S.  312),  and  now  the  mortgagor,  both  before  and  after 
default,  is  entitled  to  the  possession  of  the  premises,  of  which  he 
cannot  be  deprived  without  his  consent,  except  by  foredosuie.  It 
is  not  disputed  that  before  possession  taken  by  the  mortgagee  the 
mortgagor  has  an  interest  in  the  real  estate  which  can  be  sold  u|H>n 
execution;  that  his  widow  is  entitled  to  dower;  that  he  can  conyey 
and  devise  his  interest  as  real  estate;  that  at  his  death  it  descends 
to  his  heirs;  that  he  has  every  attribute  and  right  of  an  absolute 
owner  of  the  real  estate,  subject  to  the  lien  of  the  mortgage,  and 
that  his  title  can  be  defeated  only  by  foreclosure.  It  is  not  disputed 
that  the  mortgagee  before  possession  taken  has  only  a  chose  in  action; 
that  he  holds  the  mortgage  only  as  security  for  the  debt;  that  he  can 
sell  the  bond  and  mortgage  by  mere  deliyery  as  personal  property; 
that  at  liis  death  they  pass  to  his  nersonal  representatives  as  a  portion 
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of  his  personal  estate;  that  he  has  no  such  estate  in  the  land  as  can 
be  sold  on  ezecntion,  or  as  can  give  his  widow  dower;  and  that  he  has 
no  attribute  of  ownership  in  the  land.  It  was  said  by  Jndge  Jahss, 
in  Power  y.  Lester ^  supra,  that  *'  a  mortgage  is  a  mere  security,  an 
incumbrance  upon  land«  It  gives  the  mortgagee  no  title  or  estate 
whatever.  The  mortgagor  remains  the  owner,  and  may  maintain 
trespass  even  against  the  mortgagee.  A  mortgage  is  but  a 
chattel  interest;  it  may  be  assigned  by  delivery,  and  cannot 
be  seized  and  sold  on  an  execution."  Judge  Pratt  says,  in  Packer 
V.  The  Rochester  &  Syracuse  Railroad  Company,  supra,  that  a 
**  mortgagee  has  a  mere  chose  in  action,  secured  by  a  lien  upon  the 
land.  Since  the  Revised  Statutes  there  is  no  attribute  left  in  the 
mortgagee,  before  foreclosure,  upon  which  he  can  make  any  pre- 
tense for  a  claim  of  title.  For  the  mere  right,  when  he  goes  into 
possession  by  the  consent  of  the  mortgagor,  to  retain  possession,  is 
not  an  attribute  of  title.  He  would  have  the  same  right  in  case  of 
a  pledge.*' 

At  common  law,  payment  or  tender  at  the  law  day  extinguished 
the  lien  of  the  mortgage  and  reinvested  the  mortgagor,  without  a 
reconveyance  by  the  mortgagee,  with  his  title.  But  tender  or  pay- 
ment after  the  law  day  did  not  have  this  effect,  and  in  such  case  a 
reconveyance  was  necessary ;  and  such  is  still  the  rule  in  England 
and  in  many  of  the  States  of  the  Union.  But  it  has  always  been 
the  law  of  this  State  that  payment  or  tender,  at  any  time  after  the 
mortgage  debt  became  due  and  before  foreclosure,  destroyed  the  lien 
of  the  mortgage  and  restored  the  mortgagor  to  his  full  title.  As 
the  mortgagee  had  no  title,  a  reconveyance  was  not  required  by  the 
law  as  expounded  by  our  courts.  So  that  here  the  term  *^  law  day,'' 
which  occupies  such  a  prominent  place  in  the  early  discussions  as 
to  mortgages,  has  no  particular  significance.  The  mortgagor  has 
his  **  law  day*'  until  his  title  has  been  foreclosed  by  sale  under  the 
mortgage,  and  it  is  a  misnomer  in  this  State  to  call  the  mortgagor's 
right  in  the  land,  before  or  after  default,  an  equity  of  redemption  ; 
a  mere  right  to  go  into  equity  and  redeem.  This  was  a  proper 
description  of  the  mortgagor's  right  in  the  land  according  to  the 
law  as  expounded  in  England.  But  in  this  State  the  interest  of 
the  mortgagor  in  the  land  is  the  same  before  and  after  default,  and 
is  a  legal  estate,  with  all  the  incidents  and  attributes  of  such  an 
sstate. 

But  it  is  claimed  by  the  learned  counsel  for  the  appellants  that 
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the  position  of  the  mortgagee  is  materially  ohanged  wten  he  gets 
poflPoeoioiL  It  is  trae,  notwithstanding  the  proyision  c  t  the  Beyised 
Statutes  which  prohibits  an  action  of  ejectment  by  the  mortgagee  tc 
obtain  the  possession  of  the  mortgaged  premises,  that  after  he  has  law- 
fully obtained  the  possession  he  may  retam  it  until  the  debt  secured 
by  the  mortgage  has  been  paid.  Before  taking  possession  the  mort* 
gagee  has  no-  title  in  the  lands.  How  can  the  mere  possession 
change  the  title  from  the  mortgagor  to  the  mortgagee,  or  in  any 
way  diminish  the  estate  of  one  or  enlarge  the  estate  of  the  other  P 
Before  taking  possession  the  mortgagee  had  a  mere  lien  upon  the 
real  estate  pledged  for  the  security  of  his  debt.  After  possession 
he  has  in  his  possession  the  property  pledged  as  his  security,  the 
title  remaining  as  it  was  before.  The  mortgagor's  title  is  still  a 
legal  one,  with  all  the  incidents  of  a  legal  title  subject  to  the 
pledge,  and  the  mortgagee's  interest  is  still  a  mere  debt  secured  by 
the  pledge.  If  the  mortgagee  should  die  in  possession,  the  debt 
would  btill  go  to  his  personal  rcpresentatiTes  to  be  administered  as 
personal  estate,  and  the  mortgagor's  title  would  go  to  his  heirs. 
Payment,  or  even  tender,  would  destroy  the  mortgagee's  right  to 
retain  possession,  and  would  enable  the  mortgagor  to  maintain 
ejectment  to  recover  possession.  The  mortgagee,  in  such  case,  so 
far  from  having  any  title,  holds  the  land  as  the  land  of  the  mort- 
gagor, and  is  liable  to  account  to  him  for  the  rents  and  profits. 
Judge  CoicsTOCK,  in  Eortrighi  v.  Cady^  supra,  says :  ''  The  mort- 
gagee's right  to  bring  ejectment,  or,  being  in  possession,  to  defend 
himself  against  an  ejectment  by  the  mortgagor,  is  but  a  right  to 
recover  or  to  retain  possession  of  the  pledge  for  the  purpose  of 
paying  the  debt  Such  a  right  is  but  the  incident  of  the  debt^  and 
has  no  relation  to  a  title  or  estate  in  the  land.  The  notion  that  a 
mortgagee's  possession  whether  before  or  after  default,  enlarges  his 
estate,  or  in  any  respect  changes  the  simple  relation  of  debtor  and 
creditor  between  him  and  his  mortgagor,  rests  upon  no  foundation. 
We  may  call  it  a  just  and  lawful  possession,  like  the  possession  of 
any  other  pledge,  but  when  its  object  is  accomplished  it  is  neither 
just  nor  lawful  for  an  instant  longer." 

I  cannot  doubt,  therefore,  that  the  mortgagor,  after  default,  and 
after  the  mortgagee  has  taken  possession,  has  such  an  estate  in  the 
land  as  can  be  sold  upon  execution.  It  is  not  necessary  to  decide 
whether,  in  such  a  case,  the  mortgagee  has  also  such  an  estate  in 
the  land  as  can  be  sold  upon  execution,  because,  if  he  has,  it  does 
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Bot  follow  that  the  mortigagor  has  not  also  sach  a  li^t.  Thij 
might  each  own  an  estate  which  could  be  eolcL  But  I  am  «( 
opinion  that  the  mortgagee  has  no  estate  in  the  land  which  can  be 
sold  on  execution.  His  interest  is  a  mere  chose  in  action,  a  debt 
secured  bj  a  pledge  of  real  estate.  His  debt  is  not  merged  in  the 
real  estate  by  the  possession.  He  has  no  interest  in  the  real  estate 
which  he  can  seU,  or  which  can  be  sold  separate  from  the  debt. 
Such  a  sale  woold  convey  nothing.  Whoeyer  took  the  real  estate 
from  him  would  take  it  subject  to  the  same  liability  as  he  was  under 
to  account  for  the  rents  and  profits  to  the  mortgagor.  It  has  been 
decided  that  a  transfer  of  the  mortgage  without  the  debt  is  a  mevs 
nullity.    Merriti  y.  Bartholick,  supra. 

The  fact  that,  at  the  time  of  the  execution  sale,  the  defendants 
were  in  possession,  claiming  the  absolute  title,  can  make  no  difEei^ 
ence,  as  land  held  adversely  to  the  true  owner  can  be  sold  apoa 
execution  against  him.  TuMU  Y.  Jaekion,  6  Wend.  S18 ;  IVutm 
y.  Thorn,  2  Barb.  166. 

I  am,  tiierefore,  of  the  opinion  that  the  title  of  the  ^f^f^^wrt 
under  the  execution  sale  was  valid,  and  that  the  plaintiff  had  no 
right  to  redeem. 

The  order  of  the  general  term  must  be  afflrmedf  and  ja48n<>i^ 
absolute  rendered  aminst  the  rlafatifhi  with  ooitiL 

Obat,  0.,  dissented. 


OASES 


SUPBEME  COURT  OF  APPEAM 


WEST  VIRGINIA. 


PiowiLEi^  appellant,  t.  SmiL 

TW  *^*«^  qimmffln-Uw  dootiliie  of  Andent  Lights  disftpprofed. 

An  ImpUed  giant  of  an  easement  of  light  will  be  snstained  onl j  In  mm§  d 
xeal  necessitj ;  and  will  be  denied  or  rejected  in  cases  when  H  appeals  Hm* 
the  owner  claiming  the  easement  can,  at  a  reasonable  oos|,  have  or  snlisUlals 
other  lights  to  his  bnllding. 

Bill  for  an  injimotiaiu 

Owen  D.  Downey  owned  a  property  in  Piedmont^  Mineral  conntf, 
known  as  fhe  "  Downey  Honse.''  It  consisted  of  two  adjojning 
bnildings,  bnilt  of  brick  and  wood.  The  latter  bad  a  icing  wbieh 
extended  to  the  rear.  On  the  29th  of  March,  1869,  he  sold  to 
Oilmore  F.  Sims,  flie  wooden  part  of  the  building,  and  on  the  Mih 
of  April  following  he  sold  to  Bobert  Powell  the  brkxk  bnilding. 

Powell  shortly  thereafter  commenced  the  erection  of  a  poroli 
fkom  the  tear  of  hit  brick  building  along  the  side  of  the  wooden 
wing  of  the  Sims  bnllding  to  the  street  in  the  rear,  and  was  dosing 


up  the  wiitrdows  in  the  same.  Siine  thereupon  filed  Mb  bill  of 
injnnotioii  in  the  oirooit  court  of  Mineral  county,  in  Jol;,  1869, 
alleging  the  destruction  of  hia  lights,  which  vas  the  origin  of  this 
cause.  The  deeds  to  the  parties  reapectirely  set  forth  the  bounda- 
ries of  the  grounds  by  metes  and  bounds,  and  both  partiee  were 
aware  of  the  location  of  the  buildings  and  their  situation  at  the 
date  of  their  purchases.  Neither  of  the  deeds  contained  any  allu- 
sion to  the  subject  of  lights,  or  exprese  grant  or  restriction  in  rela- 
tion thereto. 

It  appeared  in  the  testimony  that  the  ground  floor  of  the  wing 
extending  back  on  the  property  of  Sims  waa  used  by  him  as  a 
kitchen  to  his  hotel,  aind  the  second  story  as  chambers  for  his  guests. 
It  further  appeared  that  if  the  windows  on  the  side  next  to  the 
yard  of  Powell  were  closed  up,  that  they  could  be  transferred  to 
the  other  or  cast  side  of  the  wing,  where  they  would  open  upon  a 
porch  from  which  access  was  had  to  the  rooms. 

The  circuit  court  perpetuated  the  injunction,  from  which  deoiw 
the  defendant  Powell  appealed  to  this  court 

Oeorge  A.  Pearrt,  for  appellant. 

C,  J,  FauUmer  and  F.  M.  Reynolds,  for  appellee. 

Berkshire,  P.  J.  The  principles  to  be  settled  in  this  can  ars 
certainly  important  to  the  {Arties  to  be  immediately  aftected  l^  our 
decision,  but  they  are  mnoh  more  so  in  their  wider  application  to 
tlie  citizens  at  lat^.  And  as  the  rule  established  in  this  case  is  tc 
u|iply  to  and  govern  future  cases  in  this  State,  the  case  has  been 
examined  and  considered  with  the  attention  and  care  which  it« 
importance  would  seem  to  require.  Each  of  the  parties  to  this 
coutrorersy  claim  under  deeds  from  a  common  vendor,  OWen  D. 
Downey,  who,  it  appears,  was  the  owner  of  both  tenements  at  thfl 
time  of  the  sale  and  coUTeyance  to  the  appellee,  which  sale  and  con- 
veyance were  prior  to  that  to  the  appellant.  Downey,  it  also  appear^ 
built  both  of  the  houses — ^the  one  conveyed  to  the  appelles 
first — and  afterward  occupied  them  together  as  a  hoteL  But  at 
the  time  of,  and  for  some  time  prior  to  the  sale  to  the  appdiee, 
they  were  separately  occupied  by  different  persons  or  families  and 
for  different  purposes.  In  the  deeds  to  the  partiee,  the  boundaries 
of  their  respective  premises  are  accurately  described  by  metes  and 
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bounds,  and  the  partition  line  or  boundary  between  them  is  called 
for  and  clearly  defined  in  each  of  the  deeds.  If  further  appears, 
that  each  of  the  parties  examined  the  premises  and  had  full  notice 
of  their  location  and  condition  at  the  time  of  their  purchases.  Also 
that  the  wing  or  rear  building  of  the  appellee's  house  extends  south- 
ward from  the  main  building,  along  and  immediately  upon  the 
division  line  of  the  two  properties,  the  windows  in  said  wing  being 
in  the  west  side  and  overlooking  the  open  space  and  yard  of  the 
appellant  so  conveyed  to  him  by  Downey  ;  and  that  the  appellant, 
when  enjoined  by  the  appellee,  was  erecting  on  his  own  ground  a 
porch  extending  from  his  own  building  along  the  said  wing  to  the 
street  in  the  rear  of  the  buildings,  which  porch,  when  completed, 
it  is  conceded  would  close  up  said  windows  and  thereby  exclude  the 
flow  of  light  and  air  through  them  into  the  rooms  of  said  wing  and 
rear  building.  The  case  was  fully  and  ably  ai^ed,  and  our 
labors  in  its  examination  thereby  much  relieved  and  facilitated. 
On  behalf  of  the  appeUee  it  was  strongly  and  earnestly  maintained 
that  by  his  deed  from  Downey,  he  acquired  by  an  implied  grant 
an  easement  of  light  and  air  through  the  windows  in  controversy, 
and  that  a  perpetual  restriction  and  incumbrance  was  thereby 
imposed  on  the  adjoining  properly  of  the  appellant,  which  made  it 
unlawful  for  him  to  obstruct  and  close  the  windows  by  the  erection 
of  the  porch  now  in  dispute.  On  behalf  of  the  appellant  it  was 
insisted,  with  equal  earnestness,  that,  under  the  circumstances  of 
this  case,  no  such  right  or  easement  under  his  deed  passed  to  the 
appellee,  and  that  he  had  no  right,  therefore,  to  hinder  or  restrain 
the  appellant  from  making  any  necessary  or  useful  improvements 
on  his  own  property,  including  the  porch  in  controversy.  It  was 
also  contended  by  the  counsel  for  the  appellee,  that  this  case  should 
be  determined  upon  the  doctrine  and  principles  of  the  common 
law  as  established  in  England  in  reference  to  easements  of  light  in 
similar  cases.  While  on  the  other  side  it  was  maintained  that  the 
English  doctrine  as  applied  to  similar  cases  there,  is  repugnant  to 
and  inconsistent  with  our  institutions  and  unsuited  and  inappro- 
priate to  the  state  of  things  in  this  country,  and  ought  not  there- 
fore to  be  applied  in  this  instance;  and  that  the  rule,  as  established 
by  the  American  cases,  should  be  applied  to  and  govern  this  case. 
And  in  my  view,  our  decision  must  depend  mainly  on  the  fact 
whether  we  follow  the  authorities  of  the  one  country  or  the  other. 
For  it  cannot  be  questioned,  that  if  we  adhere  to  and  are  governed 


•oleljr  b;  the  rule  as  established-  and  applied  nnder  tii«  M"g<i^f 
aathorities,  in  that  coimtry,  the  appellee  here  miut  prerail ;  irbile 
OIL  the  other  hand,  it  Is  dear,  that  if  ire  adopt  and  apply  the  nde 
as  settled  by  the  decided  weight  of  the  Amerioan  oaees  and  anthor- 
ities,  independent  of  the  efteot  of  oar  regietration  sot,  the  ooee 
mast  be  determined  for  the  ^tpeUant.  It  now,  therefore,  beoomee 
material  to  inqnire  how  far  we  are  iotmd,  nnder  our  oonstitntion, 
to  adopt  and  apply  the  English  mle;  and  if  not  so  bound,  whether 
it  or  the  prerailing  dootrine  as  established  in  this  oonntry  ooght  to 
be  applied  in  this  instance.  To  what  extent,  then,  is  the  common 
law  of  Bngland  in  force  in  this  State  P  By  section  8  of  article  11 
of  the  oonstitntion,  it  is  provided  that  "snoh  parts  of  the  common 
law  and  the  laws  of  the  State  of  Virginia  aa  are  in  force  within  the 
boandaries  of  the  State  of  West  Virginia,  when  this  constitntatm 
goes  into  opention,  and  not  repngnant  thereto,  shall  be  and  con* 
tinne  the  law  of  this  State  ontil  altered  or  repealed  by  the  legiala* 
tnre^"  The  oonstitntion  of  the  State  of  Vii^^inia  in  force  ^  •&» 
time  of  the  creation  of  Qia  8tiAe,  as  well  as  all  prerioas  oonstita* 
tions  of  the  former  StatO)  contained  similar  proTisions  adopting  the 
common  law  so  tar  as  its  prindplee  were  not  repugnant  to  said  oon- 
stitntaons.  And  I  beliere  qnite  all  of  the  States,  by  like  prorisitm^ 
have  also  adopted  the  common  law  so  far  aa  it  is  not  inimical  to 
their  constitntiona.  Bnt  altboagh  so  adopted,  it  was  early  held  1^ 
the  oonrts  of  Virginia,  as  well  as  of  the  oUier  States,  that  the  com- 
mon law  was  in  force  in  this  conntiy  only  so  far  as  it  was  in  har- 
mony with  OOT  institations,  and  its  principles  applicable  to  the 
state  of  the  coontiy  and  the  condition  of  society.  1  Tnok.  Oom. 
8,  0,  and  anthorities  cited. 

The  qnestion  of  easement  of  light  does  not  appear  ever  to 
hare  been  before  the  Ooort  of  Appe^  erf  Virginia,  and  being  there- 
fore nnaided  as  well  as  unfettered  by  any  snoh  anthoritative  adjadi* 
catioii,  we  are  left  free  to  adopt  and  apply,  to  the  case  now  nnder 
reriew,  such  principles  ccnBistent  with  the  rights  of  the  parties  in 
the  premises,  as  will  in  onr  judgment  best  comport  with  tiie  public 
good  and  the  existing  condition  of  things  in  this  country.  The 
essential  inquiry,  therefore,  now  is,  what  princiide  ought  to  govern 
US  nnder  the  facts  of  the  case  ?  I  have  examined  with  mndi  oars 
and  diligence  the  early  English  caeee,  with  the  view  of  apprehend- 
ing, if  practicable,  the  real  groands  upon  which  the  dootrine  id 
easement  of  light,  in  oases  like  the  present,  was  originaUy  estab- 
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KthecL  My  redeftrches  have  nbt  been  stiCoessfiil.  The  modem 
Bngliflh  doctrine  seems  to  be  founded  on  the  cases  of  Pabnerr. 
FMeher,  1  Ley.  1^2 ;  Oox  t.  Mathews,  1  Ventr.  239,  and  Bos- 
wett  T.  Prior,  6  Mod.  116,  which  have  been  foHowed  by  the  latter 
cases.  In  rrferenoe  to  these  eases,  it  will  be  found  that  but  a  very 
scanty  and  oonfased  report  of  any  of  them  is  famished.  Th^fads 
are  not  given  in  any.  None  of  them  seem  to  have  been  much  dis- 
cussed or  considered,  and  the  opinions  of  the  judge  were  announced 
from  the  bench  on  the  hearing  or  triaL  And  from  the  reports 
Hiat  are  given,  I  think  it  will  be  found  impossible  to  glean  from 
them  the  exact  principle  on  which  thi^y  were  decided.  For,  whether 
it  was  because  of.  an  express  grant  of  the  light  in  the  deed  (which 
was  the  usual  form  of  the  deeds  in  that  country),  or  was  considered 
an  easement  acquired  by  prescription  and  was  passed  as  an  appurte- 
nance with  the  tenements ;  or  as  an  implied  grant  founded  on 
necessity,  or  whether  it  was  intended  to  lay  down  an  arbitrary  rule 
which  should  be  inflexible  and  without  qualifications,  cannot  be 
determined.  The  rule  was  first  laid  down  by  two  of  the  judges, 
TwTBDBir  and  Wttitdhan,  in  the  case  of  Palmers.  Fletcher,  while 
BLTireE,  J.,  doubted,  and  Hyde,  C.  J.,  was  absent.  The  proposi- 
tion decided  is  briefiy  stated  to  be,  that  ''if  a  man  erected  a  house 
on  his  own  land,  and  after,  sell  the  house  to  one  and  the  lands 
adjoining  to  another,  the  other  cannot,  by  putting  piles  of  timber 
on  his  land,  obstruct  the  light  of  the  house,  though  it  be  a  new 
house,  no  more  than  the  builder  himself  could."  And  the  only 
reason  he  (the  vendor)  **  cannot  derogate  from  his  grant,"  ''  for 
the  lights  are  2k  neceesary  9xA  essential  part  of  the  house."  The 
next  case  (Oox  v.  Mathews)  simply  adheres  to  the  case  of  PaJmer  v. 
Fletcher,  and  the  proposition  is  stated  by  Lord  Halb,  who  pro- 
nounced the  judgment  in  the  same  form  and  nearly  in  the  same 
language  as  the  first  case,  assigning  no  reasons  except  the  remark 
that  it  was  a  plain  case,  ''for  the  defendant  fixed  boards  to  the 
plaintiffs  house."  The  proposition  is  also  put  in  the  same  form 
and  in  similar  language  by  Hautt,  Gh.  J.,  in  RosweU  v.  Prior,  that 
followed  soon  after.  The  controversy  in  this  case  was  between 
landlord  and  tenant,  and  it  is  stated  in  the  opinion  or  judgment, 
fliat  it  was  agreed  ly  all  the  judges  that  "  formerly  the  way  was  to 
declare  of  ancient  lights  and  ancient  messuage,  but  now  that  was 
altered."  And  Palmer  v.  Fletcher  and  Oox  v.  Mathews  are  cited 
to  show  that  it  was  necessary  in  these  cases  to  deed  ancient  lights 
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ind  mesBuaga  Tbe  facts  of  the  o«ae  are  not  giTfls ;  but  from  a 
note  of  the  reporter,  it  appesrs  that  an  objeotioQ  wm  raiaed,  b; 
motion  in  orreet  of  jndgment,  after  Terdict,  becaose  the  dedata- 
tioD  failed  to  aver  andent  lights  and  measnage,  and  it  was  held  by 
the  whole  court,  that  "  being  after  verdict,  it  shall  be  intended  that 
it  was  ffiven  in  evidence  on  the  trial  that  the  house  and  irindom 
were  ancient."  From  this  it  would  seem  that  the  cases  are  mixed 
np  and  confnsed  with  the  earl;  doctrine  of  ancient  lights  by  pi^ 
Boription,  and  that  even  in  these  cases  it  was  necessary  uid  indi> 
penssble  to  a  recovery  for  stopping  the  lights,  if  not  to  aver  it  in 
the  declaration,  to  prove  on  the  trial  that  the  hoose  and  lights  were 
ancient.  And  it  may  therefore  be,  from  any  thing  that  appears  to 
the  contrary,  that  in  tiie  cases  above  referred  to,  the  plaintaffe,  in 
the  view  of  the  court,  had  acquired  an  easement  of  light  by  pre- 
0oription  under  the  statute  reducing  the  period  necessary  to  acquire 
such  right  to  twenty  years,  notwithstanding  it  is  mii  in  some  of 
them  the  right  in  such  cases  existed  though  the  house  or  messuage 
be  new.  A  doctrine  of  so  much  practical  importance  thus 
established,  unless  founded  in  wisdom  and  sound  policy,  it  appears 
to  me  would  have  but  little  to  recommend  it  to  the  favorable  con- 
sideration of  courts  at  the  present  day,  and  onght  not  to  be 
adopted  and  applied  here,  unless,  on  account  of  its  intrinsio 
worth,  it  be  considered  the  proper  and  better  rule  applicable 
to  the  cases  in  this  country.  Turning  to  the  American 
authorities,  I  think  there  can  be  no  mistaking  the  tendency  of  the 
cases.  It  will  be  found  that  in  nearly  all  the  States  in  which  the 
question  has  been  raised,  the  English  doctrine  of  easemeuta 
of  light  by  prescription,,  which  appears  to  be  as  tenaciously 
adhered  to  in  that  couutry,  has  been  reprobated  and  discarded  alto- 
gether as  nnsaited  to  our  people  and  condition,  and  inconsistent 
with  the  existing  system  of  registration  in  this  conntry ;  that  in  a 
few  instances  only  has  the  principle  established  in  Fabner  v. 
Fletcher,  and  that  class  of  cases,  been  acquiesced  in  and  followed, 
while  it  has  been  greatly  qualified  in  most  of  the  cases  whore  the 
question  arose,  and  limited  to  cases  of  strong  necesnty.  And  thers 
is  also  a  manifest  tendency  to  reject  altogether  the  doctrine  of 
implied  grants  of  easements  of  light,  and  limit  and  confine  such 
rights  to  express  grants,  so  that  the  rights  of  the  parties  would  be 
determined  by  the  face  of  the  deed  under  which  they  hold.  9 
Washburn  on  Real  Estate,  316,  18,  top ;  Myere  t.   QmmeS,  10 
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Barb.  687 ;  Parker  v.  Ibot,  19  Wend.  309 ;  Morrisson  v.  Mar- 
quaidih,  24  lowa^  35;  Haverstich  v.  Sipe^  33  Penn.  Si  368; 
Mullen  T.  Strickler,  19  Ohio  St  135 ;  Rogers  v.  Swann,  10  Qray, 
376 ;  Cbm^r  v.  Dee,  14  id.  583. 

The  prevailing  doctrine  here  would  seem  to  be,  that  an  implied 
grant  of  an  easement  of  light  will  be  sustained  only  in  cases  of  real 
and  obvious  necessity,  and  will  be  denied  or  rejected  in  cases  when 
it  appears  that  the  owner  of  the  dominant  estate  can,  at  a  reasonable 
cost  and  expenditure,  have  or  substitute  other  lights  to  his  building, 
so  that  he  may  continue  and  have  the  reasonable  enjoyment  of  the 
same ;  leaving  the  owner  of  the  servient  estate  also  to  the  enjoy- 
ment of  his  own  property  free  from  the  restriction  and  burden  that 
would  otherwise  be  imposed  upon  it  In  the  application  of  this 
principle,  doubtless,  some  embarrassment  will  sometimes  be  real- 
ized in  determining  the  degree  of  necessity  that  ought  to  be  required 
to  support  the  right  to  the  easement,  and  each  case  must  necessarily 
be  settled  on  the  facts  and  circumstances  surrounding  it 

This  rule,  it  appears  to  me,  is  dictated  by  wisdom  and  soimd 
policy,  and  sustained  by  the  plainest  principles  of  justice  and 
equity,  and  ought  therefore  to  be  applied  and  enforced  in  this 
country.  It  is  in  accordance  with  the  doctrine,  long  and  well 
established,  both  in  England  and  this  country,  in  reference  to  implied 
.grants  of  easements  of  ways  founded  on  necessity.  1  Saund. 
323,  note  6  ;  Holmes  v.  Elliott,  2  Bing.  76  ;  Procter  v.  Hodgson, 
29  Eng.  Law  &  Eq.  453;  Washburn  on  Eas.  and  Sev.  586-7, 
and  authorities  there  cited.  Why  should  the  rule  not  be  the  same 
in  both  cases  ?  Is  there  any  difference  in  principle  ?  If ,  as  between 
coterminous  land  owners,  an  implied  grant  of  an  easement  of  way 
will  not  be  permitted  (as  is  well  settled)  where  the  party  claiming 
it  can  have  another  way  over  his  own  property,  why,  it  may  with 
propriety  be  asked,  should  it  not  be  so  in  the  case  of  lights  P  I  can 
recall  no  sufficient  reason  why  it  should  not  be  the  case,  and  it  ia 
conceived  none  could  be  suggested.  Applying  this  principle  to  the 
case  before  us,  it  is  easily  settled,  it  being  clear  from  the  testimony 
in  the  record,  that  the  appellee,  for  a  very  moderate  and  reasonable 
expenditure,  can  obtain  other  lights  and  air  sufficient  for  the  useful 
and  reasonable  enjoyment  of  the  property  in  controversy,  by  substi- 
tuting and  shifting  the  windows  from  the  west  to  the  east  front  of 
said  building ;  which  would,  at  the  same  time,  leave  the  appellant 
io  the  like  use  and  enjoyment  of  his  own  property  according  to  the 
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boundaries  deaignated  in  each  of  ttieir  deeda.  And  iliiB  would 
aeem  to  accord  with  the  intention  and  understanding  of  the  parties 
at  the  time  of  their  respective  piurchaaes,  as  it  appears  from  the 
eTilence  of  Stephen  W.  Downey,  that  at  the  time  of  the  consum* 
mation  of  the  sale  to  the  appellee,  and  before  the  deliTery  of  the 
deed,  he  wasnotified  by  said  Downey,  acting  as  the  agent  of  the 
^render,  that  the  brick  part  of  the  property  was  under  mortgage, 
and  would  have  to  be  sold — and  probably  to  the  appellant — and  that 
the  vendor  would  put  certain  restrictions  on  the  brick  property  if 
the  appeUee  would  remove  certain  other  lestrietions  which 
had  been  placed  on  a  certain  house  and  lot  which  had  been 
conveyed  by  the  latter  to  the  former  in  part  payment  for  the 
property  in  dispute,  and  that  the  appeUee  then  stated  that  he  had 
no  right  to  place  any  restrictions  on  the  brick  part,  and  the  matter 
had  never  occurred  to  him  before.  And  it  further  appears  that 
certain  other  easements  were  secured  to  the  appellee  by  express 
stipulations  in  his  deed,  which  fact  of  itself  has  been  held  to  be 
sufficient  to  rebut  any  presumptions  of  implied  easements  (such  as 
is  claimed  here)  founded  on  necessity  or  otherwise.  Mtnrison  and 
others  V.  Marquard,  24  Iowa,  85.  And  it  may  moreover  be  well 
doubted  whether  under  our  r^stration  act  providing  that  "  no 
estate  of  inheritance  or  freehold  in  lands  shall  be  conveyed  unless 
by  deed  or  will,"  any  such  easements  could  be  acquired  except  by 
express  grant  in  the  deed.  Code,  oh,  71,  §  1,  p.  469.  Upon  the 
whole  case  the  decree,  in  my  view,  should  be  reversed,  tiie  injuno- 
tion  dissolved,  and  the  bill  dismissed  with  costs  to  the  appellant  hera 
and  in  the  circuit  court 
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AmatezialaltexatUmof  apioinfasoiynofte»BBdi  as»  lor  twslaaeab  nfcangtaf  H 
to  a  negotiable  note,  without  the  knowledge  or  ooosant,  either  exprsss  ot 
Implied,  of  the  promisor,  vitiates  it,  although  it  may  be  In  the  hands  of  an 
lanoeent  holder. 
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AcnoN  of  debt,  in  the  circuit  court  of  Wood  county,  deo]Ar»tion 
filed  August  rules,  1869.     Judgment  for  plaintiff,  October,  1869. 

A  statement  of  the  material  matten  inyolTcd  appears  in  the 
opinion  of  Maxwell,  J. 

The  defendant  brought  the  case  here  for  review. 


J  Jf.  Jack%(m^  for  plaintiff  in  error. 

Ok^s  Johnson,  for  defendant  in  error. 

Maxwell,  J.  The  plaintiff  brought .  an  action  of  debt  in  the 
circuit  court  of  Wood  county,  against  William  H.  Morehead  and 
James  K.  Wilkins,  to  recover  the  amount  of  a  supposed  negotiable 
note,  executed  by  the  said  Morehead  to  the  said  Wilkins,  and  by 
him  indorsed  to  the  plaintifL  Neither  party  requiring  a  jury  to 
try  the  issues  in  the  cause,  the  court,  in  lieu  of  a  jury,  heard  the 
eyidence  and  rendered  a  judgment  for  the  plaintiff  against  More* 
head,  for  the  amount  claimed  in  the  declaration,  Wilkins  not  being 
before  the  court.  Morehead  thereupon  moved  the  court  to  set 
aside  the  judgment  rendered  against  him,  and  grant  him  a  new 
trial  in  the  premises,  on  the  ground  that  the  said  judgment  was 
contrary  to  the  law,  and  the  evidence  heard  at  the  trial ;  which 
motion  the  court  overruled  and  gave  to  the  defendant  a  bill  of 
exceptions,  in  which  was  certified  all  the  facta  proved  on  the  triaL 
The  appeal  is  from  the  judgment  of  the  court  refusing  a  new  triaL 
It  appears  from  the  bill  of  exceptions  that  the  note  sued  upon  and 
in  evidence  on  the  trial,  was  as  follows : 

'<  Pabebbsbitbo,  West  Va.,  July  1, 1868. 
[$250.] 

'^  Nine  months  after  date  I  promise  to  pay  to  J.  N.  WiUdns,  or 
bearer,  the  sum  of  two  hundred  and  fifty  dollars,  with  interest  at 
six  per  cent,  from  date,  until  paid,  for  value  received,  payable  at 
Second  National  Bank,  Parkersburg,  W.  Va. 

rU.&iUunml  ''WiLLIAK  H.  MOBEHEAD." 

L    15  cents.    J 

Indorsement  on  back  of  note— James  N.  Wilkins ;  and  regii* 
larly  protested  for  non-payment  at  maturity.  It  was  proved  that 
the  plaintiff  had  bought  said  note  in  the  usual  course  of  trade,  and 
that  it  came  to  plaintiff's  handii  in  exactly  the  words  and  figures  ia 
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which  it  was  at  the  time  of  the  trial,  aod  that  it  was  bonght  hj 
said  plaintiff  before  maturity.  The  defendant  then  proved  hj  him- 
self ^at  the  said  note  vaa  not  the  note  executed  by  him,  but  that 
the  same  had  been  altered  front  a  common  promissory  note  to  a 
negotiable  note,  without  his  knowledge  or  consent ;  that  said  note 
was  given  in  part  payment  for  a  patent-right  for  a  well  bucket,  and 
that  at  the  time  the  said  note  was  given  to  the  payee  named 
therein,  who  had  sold  to  the  defendant  said  patent-right,  he  wanted 
him  to  execute  a  negotiable  note  for  the  amount,  and  that  the 
defendant,  Morehead,  positively  refused  to  do  so,  and  that  the  note 
was  then  filled  up  by  the  payee  named  therein,  it  being  a  printed 
uote  down  to  and  including  the  words  "  payable  at,"  and  the  words 
"Second  National  Bank"  were  filled  in  after  the  worda  "payable 
at,"  by  some  one,  and  that,  too,  after  said  note  was  signed  and 
delivered,  and  witliout  the  knowledge,  instance  or  consent  of  the 
defendant,  and  that  the  handwriting  is  the  same  as  the  rest  of  the 
handwriting  in  the  body  of  the  note  ;  and  thus  the  said  note  was 
made  negotiable  instead  of  a  mere  promiaaory  note.  It  was  further 
proved  by  another  witness,  that  the  payee,  or  some  other  person 
holding  said  note,  had  offered  to  sell  the  same  after  its  execution 
and  delivery  aforesaid,  and  that  it  was  then  a  promissory  note,  and 
that  the  party  declined  to  purchase  the  same  because  it  was  not  » 
negotiable  note,  but  a  promissory  note.  It  was  further  proved  by 
said  witness  that  the  consideration  of  said  note  had  wholly  failed  ; 
that  Uie  party  was  not  the  owner  of  what  he  pretended  to  sell  said 
defendant,  for  which  said  note  was  given,  and  that  by  reason  of 
the  change  in  said  note  to  negotiable  paper,  he  was  not  permitted 
to  set  up  and  prove  the  failure  of  said  consideration  against  the 
said  plaintiff. 

There  was  evidence  showing  that  the  defendant  had  advertised 
the  failure  of  the  consideration  for  which  the  note  was  executed, 
and  some  other  evidence  not  material  to  the  inquiry  now  before  ns. 
It  is  insisted  for  the  bank,  upon  this  state  of  facte,  that  the  defend- 
ant is  liable  to  pay  the  negotiable  note  in  the  record  set  forUi, 
becanse  the  same  was  acquired  by  the  plaintiff  as  a  bank  in  the 
Qsnal  course  of  business,  for  value,  and  in  good  faith,  even  if  the 
indorser,  Wilkina,  obteined  the  same  from  Morehead  unlawfully 
and  by  fraud.  The  first  case  cited  to  sustain  this  position  is  the 
ease  of  Baphatl  v.  The  Bank  of  England,  33  Eng.  Law  &  Eq. 
176.    In  thit  case  it  was  held  that  a  party  taking  a  negotiable 
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instrament,  banafide,  anA  for  fall  yalae,  is 
ity  though  it  has  been  stolen,  and  he  took    I 
was  no  question  as  to  the  genuineness  of  the :  ; 
only  question  was  as  to  the  liability  of  fLe  I 
which  had  been  stolen,  and  passed  to  the  ; 
innocent  holder  thereof  for  value.    The  ne  I 
of  Swift  Y.  Tyson,  16  Pet  1,  and  Ooodmai 
868.    The  court,  in  the  case  of  Goodman  i 
the  case  of  Stoift  y.  Tyson,  and  repeats  wha 
a  bona  fide  holder  of  a  negotiable  instrumeni  I 
eration,  without  notice  of  facts  which  impea  I 
the  antecedent  parties,  if  he  takes  it  under  i 
before  the  same  becomes  due,  holds  the  title  u 
and  may  recover  thereon,   although,  as  hi 
parties,  the  transaction  may  be  without  any  le^  i 
not  in  this  case  any  question  as  to  the  proper  <  \ 
but  the  question  was  as  to  the  consideration  f  o] 
These  cases  clearly  establish  the  position  mai  ; 
for  the  bank,  provided  the  contract  upon  wl  i 
tion  for  which,  the  note  is  made  or  exc( : 
It  is  claimed  by  the  counsel  for  the  bank  tha  ; 
in  blank,  and  indorsed,  it  may  be  filled  up  1 1 
a  common  promissory  note  or  a  negotiable  n(  i 
thus  signs  and  indorses  it  in  blank  will  be  liab  i 
for  value.     This  is  true  as  a  general  propos 
always  be  either  an  express  or  an  implied  aut  i 
The  counsel  for  Morehead  insists  that  the  i 
paper^n  this  case,  after  it  passed  from  the  !  i 
a  materia]  alteration ;  that  it  was  made  tv  i 
either  express  or  implied,  and  that  it  is  the  i 
A  material  alteration,  without  the  assdnt  of  1 1 
by  it,  renders  the  instrument  void  as  to  hi]  i 
35  N.   H..  351 ;   2   Pars,  on    Notes    and    I 
case  of   Tidtnarsb  v.  Orover,  1  Maule  &  Si 
drawer  of  a  bill  of  exchange,  accepted,  payabl 
indorsed   it   to  plidptiff,  erasing  the  name 
and  substituting  Esdaile  &  Oo.,  in    lieu  i 
knowledge  of  the  acceptor,  it  was  held  that  tl 
ijecx>ver  against  the  acceptor.     In  the  case  <: 
Bng.  Oom.  Law  Rep.  449,  a  bill  of  exchange 
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psTsble  generaQy,  the  draver,  without  the  cojuent  of  the  acceptor, 
added  the  words,  "  payable  at  Mr.  Bidlake's,  48  Gheewell  street," 
it  was  held  this  was  a  material  alteration,  and  Uiat  the  acceptor 
was  ttiereb;  discharged.  In  the  cose  of  Surel^ield  t.  Moort,  35 
Eng.  Law  &  Eq.  Bep.,  1S3,  where  a  bill  of  exchange  was, 
without  the  privity  of  the  acceptor,  altered  by  inserting  the  words, 
"payable  at  the  Ballhead,  Aldgate,"  and  afterward  indorsed  to 
the  plaintifl  for  value,  who  took  it  bonajide,  and  without  knowledge 
of  tiie  alteration,  it  was  held  that  this  was  a  material  alteration, 
which  discharged  the  acceptor.  In  the  case  of  Oakeg  v.  Wiioox, 
8  How.  330,  it  was  held  tiiat  if,  af tor  a  note  has  been  delivered 
to  the  payee,  a  particular  place  of  payment  be  inserted  therein 
by  interlineation,  withont  the  maker's  consent,  he  will  be  dis- 
charged. In  the  case  of  Nasro  <£  Orem  t.  FuUtr  <£  Patterson, 
24  Wend.  374,  it  was  held  that  an  alteration  of  a  promissory  note 
by  the  payee  thereof,  so  aa  to  make  it  pturport  to  be  payable  at  a 
partioolar  place,  vitiates  it  in  the  hands  of  an  indorser,  so  that  he 
cannot  recover  npon  it  in  an  action  against  tiie  maker. 

It  i&  manifest  from  the  facts  proved  in  this  case,  that  the  prom- 
issory note  executed  by  Morebead  was  changed,  by  the  insertion  of 
the  words  inserted,  so  as  to  make  it  a  negotiable  note,  wltiumt  his 
knowledge  or  consent,  either  express  or  implied.  That  it  is  a 
material  alteration  is  abundantly  shown  by  the  authority  of  the 
foregoing  caeea.  This  court  should,  therefore,  reverse  the  jadg- 
ment  of  tiie  court  below,  with  costs  to  the  appellant,  and  slbonld 
enter  here  the  judgment  which  the  court  below  should  have  ran* 
doed,  which  is  that  judgment  be  for  the  defendant 
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atatvt*  —panlttUetiM  to  imp«aek.    OnuUtuUanat  lam. 

TtM  aonBtitation  of  West  Tlrginia  raqDirea  each  bnneh  at  tha  la^BUtnra  to 
ke«p  a  Jonrnal,  and  piovldM  thkt  on  the  puwage  of  evuy  bill  the  vote  dull 
be  taken  bj'  feu  uid  ii»7i,  and  be  anterad  on  tha  Jonmal,  and  no  bUI  iball 
be  paeoed  hj  either  branch  withont  an  afflTmative  vote  of  a  majoti^  ol  lb 
IMmban  elected  thereto.  .fiWd.that  on  a  qneetion  tonoUng  the  vaUdi^  at 
an  act,  the  conn  can  look  beTond  tha  antheutleaiioQ  of  the  act,  to  Iha  Joonal 
of  either  branch,  to  sea  If  the  bill  paased  bj  the  laqnlred  nnmbet  <ri  vtWM. 
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Tlw  MafldtatioB  of  theStftte  providee  that  **  no  bill  shall  be  pMsed  bj  eitlMr 
branch  of  the  leglelataTe  without  an  affirmatlTe  vote  of  a  minority  of  the 
members  eUded  thereto."  An  act  was  passed  hj  the  afflrmatiye  vote  of  el«  ren 
senators,  in  a  body  which  consisted,  when  fall,  of  twentj-two  members ;  one 
member  haying  resigned  after  the  opening  of  the  session  at  which  the  Ml 
was  passed.  Held,  that  the  court  would  not  dedare  the  act  anconstitaUonaL 
{8$$  naU»  jk  fM) 

Bill  for  an  injunctioiu    The  opinion  states  the 


Hunter  A  Travers,  for  appellants. 
Faulkner  A  Van  Sweartngen,  for  appellees. 

Maxwell,  J.  By  the  second  section  of  an  act  purporting  to  be 
passed  by  the  legislature  of  this  State,  on  the  2dd  day  of  February, 
1871,  entitled  ^^  An  act  to  change  the  county  seat  of  Jefferson  to 
Charlestown,  in  said  county,''  it  is  provided,  ^^That  the  county  seat 
of  the  said  county  of  Jefferson  shall  cease  to  be  at  Shepherdstown, 
in  said  county,  thirty  days  from  and  after  the  passage  of  this  act, 
and  from  and  after  that  date  be  located  at  Charlestown,  in  said 
county.''  The  third  section  of  the  said  act  provides  that  Logan 
Osbum,  James  H.  Moore,  John  E.  Cockerell,  David  Howell,  Sr., 
and  John  J.  Lock  be  appointed  commissioners  to  carry  out  the  pur- 
poses of  the  act,  by  causing  the  public  records  to  be  removed  from 
Shepherdstown  to  Charlestown,  and  by  causing  to  be  procured  at 
Charlestown,  rooms  suitable  to  contain  the  records  and  to  be  used 
as  offices  by  the  county  officers.  The  said  commissioners  were 
required  to  do  certain  other  things  not  necessary  to  be  mentioned. 
When  the  said  commissioners  were  about  to  proceed  to  carry  into 
effect  the  provisions  of  the  act,  John  D.  Staley  and  others,  the 
appellees  here,  citizens,  tax  payers  and  residents  of  Jefferson  county, 
applied  to  the  judge  of  the  fifth  judicial  circuit  for  an  injunction 
to  enjoin  and  restrain  them  from  performing  their  supposed  duty 
under  the  said  act.  The  said  judge  refused  to  award  the  injuno- 
tion,  and  application  was  then  made  to  one  of  the  judges  of  this 
court,  who  granted  it,  and  the  cause  was  sent  to  the  oirouit  court 
of  Jefferson  county  to  be  proceeded  in.  The  defendants,  upon 
being  summoned,  answered  the  bill  and  moved  the  judge  of  the 
circuit  court  of   Jefferson  county,  in  vacation,  to  dissolve  the 
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injnziation,  which  he  refased  to  do,  and  it  ia  from  thit  cidex  tlw 
CMS  comee  here  on  appeal  to  be  Tflviewed. 

The  firat  cauBe  of  error  assigned  is,  that  the  oompUinacta  am 
private  persons,  not  acting  in  an;  official  capacity,  and  therefore 
conld  not  enjoin  the  defendants. 

The  bill,  and  amended  bOl,  filed  after  the  injanotion  was  alloircd, 
show  that  certain  of  the  parties  named  have  apeoial  interests  to  he 
•fleeted  hj  the  removal  of  the  connty  seat,  and  also  show  that  Uie 
hill  is  filed  in  behalf  of  the  complainants  and  others  in  the  county 
of  Jefferson  having  like  Intereete,  which  is  snfflcient  to  allow  them 
to  maintain  the  snit.  Story's  Equity  PI.,  g  114;  Luther  v.  Seitn, 
4  W.  Va.  11;  Kuhn  v.  The  Board  of  Bdueaiton  of  W^ltbury,  id. 
490. 

The  second  cause  asmgned  as  error  is,  that  the  injunction  was 
improperly  allowed  by  a  judge  of  this  court,  hecanse  it  is  claimed 
that  the  person  who  indorsed  the  refusal  of  the  injunction  as  judge 
of  the  fifth  circuit,  was  not  at  the  time  a  judge  of  the  said  ciroait. 

It  is  well  known  that  the  person  who  indorsed  his  refusal  to 
allow  the  injunction  was  at  that  time,  and  still  is,  the  acting  judge 
of  the  fifth  circuit,  and  the  15tb  section  of  chapter  7  of  the  Code, 
page  73,  provides  that  all  acts  done  by  any  person  by  auttiority  of  any 
office  shall  be  valid,  and  such  would  indeed  be  the  law  without  this 
act  of  the  legislature. 

The  third  ground  of  error  assigned  is,  that  "  the  ooort  cannot^ 
for  the  purpose  of  impeaching  a  statute,  go  behind  the  record  to 
inquire  into  the  regularity  of  the  proceedings  of  the  legislature  in 
passing  such  act  The  enrolled  bill,  therefore,  authenticated 
according  to  the  form  prescribed  by  law,  is  the  ultimate  and  con- 
clusive proof  of  the  legislative  will.  The  journals  of  the  legislative 
houses  are  not  competent  evidence  to  show  that  a  copy  of  a  statute 
authenticated  in  the  manner  above  stated,  docs  not  contain  the 
whole  law  aa  in  point  of  fact  it  was  enacted.  The  validity  of  such 
a  statute  cannot  be  impeached  or  contradicted  by  the  journals  of 
the  legislature." 

The  proposition  intended  to  be  propounded  by  this  formula  is, 
that  this  court  cannot  go  behind  the  bill  as  enrolled  by  the  clerk  of 
the  house  of  delegates,  and  signed  by  the  president  of  the  senate 
and  speaker  of  the  house  of  delegates,  to  look  at  the  journal  of  che 
senate  to  see  if  the  bill  was  passed  by  the  number  of  votes  required  try 
the  constitution.    The  couBtitution,  article  IV.  section  37,  providet 
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that :  ''On  the  passage  of  every  bill,  the  vote  shall  be  taken  byyeaa 
and  nays,  and  be  entered  on  the  journal;  and  no  bill  shall  be  passed 
by  either  branch  without  an  affinnative  rote  of  a  majority  of  the 
members  elected  thereto/'  Section  39  provides:  ''Each  branch 
shall  keep  a  journal  of  its  proceedings,  and  cause  the  same  to  be 
published  from  time  to  time."  What  is  the  evidence  of  tho  exist- 
ence of  a  statute,  to  which  the  courts  most  look,  is  a  question  which 
has  been  often  before  the  courts,  and  very  much  discussed.  Tha 
oldest  case  before  us  at  this  time  is  that  of  The  King  v.  Arunddf 
reported  in  Hobart,  page  109.  The  first  point  in  this  case  was  to  get 
rid  of  an  act  of  parUament  which  had  the  "king's  assent  unto  i^" 
and  "whereunto  the  great  seal  is  set  as  the  course  is  in  private 
acts,"  because  it  was  not  the  act  of  both  houses,  the  lords  and  com- 
mons, as  it  ought  to  be.  The  court  examined  the  journals,  and 
could  not  find  that  the  bill  as  amended,  and  to  which  the  great  seal 
was  attached,  had  been  passed  by  both  houses,  and  proceeded  to 
state:  "But  now  Supposing  that  the  journal  were  every  way  full 
and  perfect,  yet  it  hath  no  power  to  satisfy,  destroy  or  weaken  the 
act,  which  being  a  high  record  must  be  tried  only  by  itself  teste 
me  ipso.  Now,  journals  are  no  records,  but  remembrances  for  forms 
of  proceedings  to  the  record;  they  are  not  of  necessity,  neither  have 
they  always  been.  They  are  like  the  dockets  of  the  pronotaries,  or 
the  particular  to  the  king's  patents."  And  so  it  was  held  that  the 
courts  could  not  go  behind  the  authentication  of  the  act,  and  it  is 
believed  that  this  case  has  ruled  the  English  courts  from  that  time 
to  the  present.  The  rule  established  in  England  has  been  followea 
by  the  courts  of  last  resort  in  several  of  the  United  States,  as  will 
appear  from  the  following  cases:  JEld  v«  Oorhamy  20  Conn.  8;  Oreen 
V.  Waller,  33  Miss.  660 ;  Duncambe  v.  Prindle,  12  Iowa,  1 ;  The 
State  V.  Toung,  32  N.  J.  Law,  29  ;  Speer  v.  Plank  Road  Co.,  22 
Penn.  St.  376  ;  Evans  v.  Browne,  30  Ind.  514.  But  in  none  of 
these  cases  does  it  appear  that  the  constitution  of  the  State  in 
which  they  are  decided  requires  the  vote  on  the  passage  of  a  bill  to 
be  taken  by  yeas  and  nays,  and  entered  on  the  jonmid,  and  requir- 
ing a  certain  number  of  votes  to  pass  a  bilL  In  the  case  of  Purdy 
▼.  The  People,  4  Hill,  348,  it  was  decided  by  the  court  of  errors  of 
New  York  that  the  journals  kept  by  the  two  houses  of  the  legisla- 
ture may  be  resorted  to  in  ascertaining  whether  an  act  was  passed 
by  a  vote  of  two-thirds.  It  was  decided  by  the  Supreme  Court  of 
Michigan,  in  the  case  of  The  People  v.  Mahoney,  13  Mich.  481,  that 
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10  the  cooiU  an  bound  jodioioUy  to  take  notice  of  wlut  tbe  law'  ia, 
it  is  thmr  ri^t,  m  well  ae  duty,  to  talie  notioe  not  only  of  tbe 
printed  statute  books,  but  also  of  the  jonmala  of  tiLe  two  homes,  to 
Enable  them  to  detennine  whether  all  the  constitntional  reqnisitee  to 
the  Tslidity  of  a  statute  have  been  complied  with.  The  same  doo- 
trine  is  held  by  the  justices  of  the  Supreme  Oourt  of  New  Hampshire, 
reported  in  35  New  Hampshire,  679.  The  ease  of  Spangler  t. 
Jacohy,  11  IlL  ZVt,  \s  more  nearly  in  point  than  any  of  the  caaei 
found.  The  constitntion  of  minoisprOTideathat:  "  l^h  honse  shall 
keep  a  jonmal  of  its  proceedings."  "  On  the  final  passage  of  all 
bills,  the  Tote  shall  be  by  ayes  and  noes,  and  shall  be  entered  on  the 
joomal;  and  no  hill  shall  become  a  law  without  the  concurrence  of 
a  majority  of  all  the  members  elect  in  each  house."  The  court 
says  :  "A  majority  of  all  tbe  members  elected  to  either  branch  of 
the  general  assembly  must  concur  in  the  final  passage  of  a  bill ; 
this  is  indispensable  to  ita  becoming  a  law;  without  it,  the  act  has 
no  more  force  than  the  paper  npon  which  it  is  written.  The  vote 
must  be  taken  by  ayes  and  noes.  The  constitution  prescribes  thia 
as  the  test  by  which  to  determine  whether  the  requisite  number  or 
members  rote  in  the  afBrmatiTe.  The  vote  must  also  be  entered 
«n  the  journal.  The  office  of  the  journal  is  to  record  the  proceed- 
ings of  the  house  and  authenticate  and  preserre  the  same.  It  most 
appear  on  £be  face  of  the  jonmal,  that  the  bill  passed  by  a  consti- 
tutional majority.  These  directions  are  all  clearly  ImperatiTe. 
They  are  ezpresaly  enjoined  by  the  fundamental  law,  and  cannot  be 
dispensed  with  by  the  legislature." 

This  case  was  reviewed  and  affirmed  in  the  case  of  Tht  PtopU  t. 
Stame,  35  HI.  121.  It  was  held  by  the  Supreme  Court  of  California, 
in  the  case  of  FowUr  v.  Puree,  3  GaL  165,  that  the  court  may  go 
behind  the  record  evidence  of  a  statute  and  inquire  whether  it  was 
passed  or  approved  in  accordance  with  the  constitution.  The  court 
say:  "  We  are  called  upon  to  decide  whether  the  oonrts  of  the  land, 
to  whom  belong  the  guardianship  and  exposition  of  the  laws  and 
«onstitntion,  have  power  to  go  behind  the  act  itself  to  inquire 
whether  tbe  legislature,  or  the  executive,  as  a  component  part 
at  the  legislative  power,  have,  in  passing  or  a[^roving  such  act, 
violated  or  disregarded  the  mode  pointed  out  by  ^e  M^^anio  law  cl 
the  land.  *  *  *  If  such  matters  cannot  be  inquired  into,  tha 
wholesome  restriotioua  which  the  constitution  imposes  on  le^ial*- 
tive  and  exeontive  action  become  a  dead  letter,  and  oonrta  would 
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be  oompelkd  to  adminiBter  laws  made  in  yiolation  of  ; 
pabUc  rights,  witiiout  power  to  interpoee/'    The  Snprei 
the  United  States  had  this  question  in  the  case  of  Oan 
CoUedoTf  6  Wall.  409,  and  the  f  oUoiring  language  is  f  o 
opinion  of  the  court  in  that  case :   ''How  can  it  be  hel        i 
Judgea,  upon  whom  is  imposed  the  burden  of  deddinj        i 
legislatiye  body  has  done,  when  it  is  in  dispute,  are  deb       I 
resorting  to  the  written  record  which  that  body  makes  < 
oeedings,  in  regard  to  any  particular  statute.    ^    ^    ^ 
opinion,  therefore,  on  principle  as  well  as  authority,  thai       i 
a  question  arises  in  a  court  of  law  of  the  existence  of  a 
of  the  time  when  a  statute  took  effect,  or  of  the  precise       i 
statute,  the  judges  who  are  called  upon  to  decide  it  haye 
resort  to  any  source  of  information  which  in  its  nature  is       i 
conreying  to  the  judicial  mind  a  clear  and  satisfactory       i 
such  question ;  always  seeking  first  for  that  which  in  itc      I 
meat  appropriate,  unless  the  positive  law  has  enacted  i      I 
rule.^    Cooley,  in  his  work  on  Constitutional  Limitati 
136,  states  what  he  understands  to  be  the  law  in  this  c(     i 
follows:  ''Each  house  keeps  a  journal  of  its  proceedings, 
a  public  record,  and  of  which  the  courts  are  at  liberty  to  1 
dal  notice.    If  it  should  appear  from  these  journals  thai     i 
did  not  receive  the  requisite  majority,  or  that  in  respect 
legislature  did  not  follow  any  requirement  of  the  constit     i 
that  in  any  other  respect  the  act  was  not  constitutionally     i 
the  courts  may  act  upon  this  evidence,  and  adjudge  tht    i 
void.    But  whenever  it  is  acting  in  the  apparent  perfon    . 
legal  functions,  every  reasonable  presumption  is  to  be  made    ; 
of  the  action  of  a  legislative  body;  it  will  not  be  presumet    : 
case,  from  the  mere  silence  of  the  journal,  that  either  h<    i 
exceeded  its  authority,  or  disregarded  a  constitutional  reqn    < 
in  the  passage  of  legislative  acts,  unless  where  the  constitu   i 
expressly  required  the  journals  to  show  the  action  taken   i 
instance,  where  it  requires  the  yeas  and  nays  to  be  entei  i 
conclude  from  these  authorities,  together  with  others  exami  i 
not  named  here,  that  as  the  constitution  requires  each  bn  i 
the  l^slature  to  keep  a  journal,  and  provides  that  on  the 
of  every  bill  the  vote  shall  be  taken  by  yeas  and  nays,    . 
entered  in  the  journal,  and  that  no  bill  shall  be  passed  hj 
9ran<ih  without  an  afSrmative  vote  of  a  majority  of  the  m  i 
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elected  thereto,  this  court  should  look  beyond  the  aothentioatioo 
of  the  act  to  the  joamal  of  the  aenate  to  see  if  tlie  bill  was  passed 
b;  the  required  namber  of  rotes.  It  was  insisted  in  the  argoment 
of  the  case,  that  such  a  conolasion  as  this  would  be  inconsistent 
with  the  case  of  Lfuher  r,  Sdtes,  decided  by  this  court  at  a  former 
term,  and  reported  in  1  W.  Va.  11.  That  case  was  in  no  respect 
like  the  present  one.  In  the  case  of  lAuher  v,  Scitea,  the  passage 
of  the  acts  by  both  branches  of  the  legislature  by  the  required  num- 
ber of  votes  was  not  questioned,  and  the  only  question  was  as  to 
the  effect  of  the  acts  in  question  when  passed.  It  was  held  in  that 
case  that  when  an  act  is  passed  by  both  branches  of  the  legislature 
by  the  number  of  votes  required  by  the  constitution,  the  coorts  can- 
not go  behind  the  passage  of  the  act  for  any  purpose  whatever,  and 
that  decision  rests  upon  abundant  authority,  well  known  to  every 
lawyer  of  intelligence  who  has  examined  the  subject. 

The  fourth  and  last  point  made  by  the  connsel  for  the  appellant 
is,  that  only  a  majority  of  the  members  remaining  after  the  resig- 
nation of  one  member  is  required  to  pass  a  bill.  The  senate,  when 
full,  consists  of  twenty-two  members,  and  it  is  conceded  that  at  the 
commencement  of  the  session  of  the  legislature,  at  which  the  bill 
in  question  was  passed,  this  branch  was  fulL  The  pleadings  in  the 
cause  are  indefinite  and  uncertain,  but  it  suflScieutly  appears  from 
the  pleadings  and  the  admissions  of  the  parties,  tJiat  at  the  time 
the  rote  was  taken  the  journal  will  show  that  one  member  of  the 
senate  hod  resigned  his  seat,  and  that  only  eleven  senators  voted 
aye  on  the  passage  of  the  bill.  The  point  of.  difference 
between  the  counsel  is,  the  coastruction  to  be  given  to  the  provis- 
ion of  the  constitution  :  "  K'o  bill  shall  be  passed  by  either  branch 
without  an  aflirmative  vote  of  a  majority  of  the  members  elected 
thereto."  Counsel  for  appellees  contend  that  " members  elected" 
mean  persons  elected  as  members  at  the  last  preceding  elections, 
whether  members  at  the  time  the  vote  is  taken  or  not ;  while  the 
counsel  for  the  appellants  contend  that  "members  elected"  means 
members  who  would  be  entitled  to  vote  at  the  time  the  vote  is  taken 
on  the  passage  of  the  bill,  if  present.  It  seems  that  when  the  vote 
was  taken  on  the  passage  of  the  bill,  the  president  of  the  senate 
ruled  that  eleven  yeas  were  sufficient  to  pass  it  An  appeal  was 
taken  from  this  decision  of  the  chair  to  the  senate,  and  the  chair 
sustained.  The  true  theory  of  representative  government  is  that  a 
majority  of  the  representatives  of  all  the  people  to  be  bound  by  any 
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law,  should  assent  to  it,  and  it  cannot  be  doubted  but  that  the  peo* 
pie,  wh  m  they  put  this  provision  in  the  constitution,  intended  to 
secure  themselves  a^nst  the  passage  of  any  law  to  which  a  major- 
ity of  all  the  people  should  not  consent.  The  representatiyes  of  the 
peoplo  should  be  goyerned  by  the  spini  of  the  constitution,  and  in 
doubtful  cases  should  decline  the  exercise  of  power.  For  these 
reasons,  with  all  respect,  it  was  the  duty  of  the  senate  to  have 
declared  the  bill  not  passed.  But  the  senate  having  declared  the 
bill  passed,  this  court  is  called  upon  to  decide  whether  or  not  it  can 
stand  as  a  valid  law.  While  the  legislature  is  governed  by  the  spirit 
of  the  constitution,  the  courts  cannot  declare  an  act  of  the  legisla- 
ture invalid  unless  its  invalidity  is  placed,  in  their  judgment, 
beyond  reasonable  doubt.  A  reasonable  doubt  must  be  solved  in 
favor  of  the  legislative  action,  and  the  act  be  sustained.  The  courts 
must  be  guided  by  the  express  words  of  the  constitution,  and  not 
by  its  supposed  spirit.  Whenever  an  act  of  the  legislature  can  be 
so  construed  and  applied  as  to  avoid  conflict  with  the  constitution, 
and  give  it  force  of  law,  such  construction  will  be  adopted  by  the 
courts.  Cooley's  Const.  Lim.,  pp.  182-186  ;  Cooper  v.  Telfair,  4 
Dal.  18;  Wellington,  Petitioner,  16  Rck.  95  ;  The  People  v.  Fisher, 
24  Wend.  220;  Sears  v.  Cottrea,  6  Mich.  251 ;  Tyler  v,  Tlie  People, 
8  id.  320;  City  of  BaUimore  v.  The  State,  16  Md.  376.  In  ^the 
light  of  these  well-established  rules,  what  is  the  meaning  which 
should  be  given  by  the  courts  to  the  words,  "members  elected  ?  " 
If  they  can  be  held  to  mean  persons  who  are  members  at  the  time 
the  vote  is  taken,  then  the  bill  was  passed  by  a  sufficient  number  of 
votes.  The  words  appear  to  mean  that  a  person  must  be  a  "  mem- 
ber,'^  as  well  as  "elected;"  and  if  a  senator  resigns  his  seat,  and 
his  resignation  is  accepted,  is  he  still  a  "member  ?"  It  is  cer- 
tainly not  clear  beyond  a  reasonable  doubt,  that  the  words  "mem- 
bers elected  "  can  only  refer  to  persons  elected  at  the  last  preceding 
elections,  although  they  may  have  ceased  to  be  members  at  the 
time  the  vote  is  taken  on  the  passage  of  the  bill ;  and  a  reasonable 
doubt  as  to  this  is  sufficient  to  sustain  the  validity  of  the  act  in 
question.  And  again,  according  to  another  rule  of  construction 
stated,  that  whenever  an  act  of  the  legislature  can  be  so  construed 
as  to  avoid  conflict  with  the  constitution,  and  give  it  force  of  law, 
such  construction  will  be  adopted  by  the  courts.  The  oonstmotion 
that  "members  elected''  refers  to  those  who  were  members  at  the 
time  the  vote  was  taken,  should  be  adopted  to  sustain  the  validity 


of  the  Mt.  Upon  the  vhole,  no  good  caose  appeus  to  nqniie  tlw 
oonrt  to  declare  that  the  act  is  onconstitatiMial  and  inralid.  Tha 
decree  or  order  complained  of  will,  theiefore,  hare  to  be  revened, 
the  injaaotion  diaeolved  and  the  bill  and  amended  bill  dirnnJngftd 

UooBS,  J.,  ooncorred  in  the  oonoluion  tA  MaxwUiL,  J. 

BiKKBHiBE,  P.,  dieBented. 

Infunolion  dittolvtd. 

HofB.— InJIdiPDrv.ildnpoad^  Xd.  <n),  S  Am.  Bap.  lU,  arldMifla  that  is  m(  bod  baw 
|]^^i1l<r«ml*ftin  nf  Ihn  r^rn^i^  -lirrtr-n  mf  rnrr  It  nrnHTTlB  r-'  "n  rrirti 
tarn  Anls  LottCTV  *■  AWmm  0i  lA  Ann.  T«},  a  Am.  Bap.  «lll  puol  ai 

'         '    ~ 'indBMoomiflladwlthlteei 

.    Baanopla  nraL  nM^T.  Cbnunlalanar^ 

al  Oomt  cC  Kaw  HaxqiaUi*,  la  ta^pooa*  t«  A  naohitlM 

an  not  la  found  lodged  tntkacMeeat  Oia 

la  aeatfon.  algnad  br  (ha  VMkw 


wdtfaaaotwaibahdd  tobelnTBUd,  aDdafDoaOeatBaalaw."  Tha  abof*  la  In  the  Ian- 
|Dicao(ttw]«d(aaa*npiirtadlnHN.B.  n^wd  lain  aanuaiiQaaf  theoptnloa  oCIha 
Hma  oaott  In  K  N.  H.  sn 

n*  Joiunal  of  cadi  tmBoh  of  a  kulalatiira  It  a  vuVtSo  noort,  of  irtddi  covrta  an  at  U^ 
w^ta  taka  JmUdal  uoUoa,  "and  U,"  aa^a  Jndce  Ooolr  (OoaMttoUoul  Um.  iK),  "K 
aboald  4>paar  from  Ihaae  Jonnala  that  any  mat  did  not  reodra  tfaa  raqniiUa  majottj,  er 
that  bB  tMpaat  toK  tha  IttUatBia  did  no*  foOow  any  raqnlttaaaDt  ot  tlw  o> 


«B;  aataT.Jfi4«,B(Mkla,«BiIWIav*.X.o0a»CbMlTm.Ul;i>w)plaT.A9<reMDrt<(faM' 
nonpo,  a  M.  T.  «l7i  Jmci  V.  SiiUMnaim,  4t  m.  TU;  ftoni^T.  GoMbwm,  W  Ohio  Bl  1; 
FmtiKt  *.  JVwlwi  ft/  M.  it  Jfleh.  Ouial, »  CL  aH. 

Whan  thaeop7ot  anaotlataKxaraMi  Iba  conit  wID  be  luiiiuad  I9  the  paritamau  nA 
Baz  T.  JqfMi;  1 8tr.  US;  Rar  *.  RatwCtam,  I  Bmr.  i«a. 

Oathlaaotileat  Mr.  BK«wtOKm'.<BtBt.  and  OoMt  Law  IN  •!.],»):  "  It  Ii  aaltM  thai 
the  jDdgea  mar,  *»d  K  thar  daem  It  naoeaaaiyahoald,  loot  b^nmd  the  ritnlad  itatoM 
boak  and  ^amkie  the  ef%teal  aoreaaed  taOa  oa  Ola  ta  the  eOoa  «(  the  •aCTMwT  o(  BKMt 
and  It  aewM  Oat  the  lomnaia  kept  bf  (be  two  booaea  m^  alao  >a  oonanltad."  And  b* 
dtaaiPwr^v.  PbopI*, 4 HOI,  M;  DeBDWT,  Pwi>I«,ll>anlo,  I;  CoraturtMi  Bnnko^  But- 
/MaT.aVMTiNa,tid.W.  8aealBai>>opl(T.DnMn.air.T.«i;aM«barv. JnHa,IBnm. 
aa.)im;  POfUt.  Hotdl.  n  DL  Wi  BeiMoldt  V.  i>U*rri>UTVi  M  DL  Iff;  OrMn*.  QnitiM 
1  IWac  ai.  On  the  other  hand  n  «aa  held  In  ShMman  t.  Sbirv.  ■>  OaL  Kl,  that  ttaa 
eaoit  would  Bot  go  beMnd  the  attnia  ae  awroBad.  It  propartr  antbtlealad.    Baa  ntaa 
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BBAVrarm,  plaintiff  in  error,  t 


Tims  iadleted  fur  the  moider  of  1 
•vldeoM  of  Ilia  erimlnml  intimmejr  with  the  ^ 
liMimuiee,  the  proceed!  of  whidi  on  hii  de 
SM»  that  eridenoe  that  &  died  with  the  i 
wife,  and  had  been  attended  by  defendant,  \ 

Jjntimaasrr  against  Emanuel  Shaff 
wife  Nanoy  Shaffner  by  poison.  There ' 
oonrse  between  defendant  and  one  Sns 
Shailook. 

The  evidence  showed  that  John  Sha 
Sharlock#  died  about  four  months  prei^ 
Shaffner;  that  he  had  a  policy  of  insnnu 
faTor  of  Mrs*  Sharlock ;  that  defendant 
proceeds  of  the  policy,  and  in  company 
on  the  insurance  agent  and  obtained 
appeared  that  defendant  had  maintain 
Bosan  Sharlock  before  her  marriage,  ant 
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^haSoei  and  of  Sarah  Shaffoer,  defendant's  first  wife;  tiiat  Sosan 
lired  in  defendant's  house  before  and  after  her  marriage,  and  that 
she  was  nnmarried  when  defendant's  first  wife  died.  There  was 
evidence  of  declarations  of  defendant  that  the  symptoms  of  John 
Sharlock  and  of  his  two  wives  at  their  death,  were  all  different. 
The  commonwealth  then  offered  to  show  that  the  death  of  defend* 
anf  B  first  wife  September  i,  1869,  and  of  John  Sharlock  February 
17,  1871,  were  from  poison,  and  that  their  symptoms  were  the  same 
as  those  of  Xancy,  the  second  wife,  who  died  Jun^  11,  1871;  and 
that  defendant  was  the  attendant  of  each,  and  that  they  died  at 
his  house.  This  was  offered  for  the  following  purpose:  1.  To 
negative  what  the  prisoner  said  of  the  deaths  being  dissimilar, 
using  it  AS  an  argument  to  meet  allegations  that  Nancy  died  from 
poison  taken  by  herself.  Z.  The  bearing  of  the  deaths  and  their 
caoses  on  the  question  of  motive.  3.  To  disprove  any  inference 
that  Nancy  died  from  poison  by  accident  or  saidde.  i.  That  the 
deaths  were  so  connected  that  they  form  one  chain  of  facts  which 
cannot  be  ascertained  without  rendering  part  of  the  evidence 
received  unintelligible,  incomplete  and  imperfect  The  evidence 
lelatjng  to  the  first  wife's  death  was  rejected;  but  that  relating  to 
(he  death  of  Sharlock  was  received. 

The  court  charged  the  jury  among  ether  things  that  "In  the 
present  case,  if  the  prisoner  is  guilty  at  all,  there  can  be  no  diiB- 
onl^  in  ascertaining  the  degree  of  guilt,  for,  being  by  poison,  it 
mast  necessarily  be  mnrder  of  the  first  degree,  if  purposely  admin- 
istered. •  *  •  If  your  mind  and  judgment  are  convinced 
beyond  any  reasonable  doubt  that  he  is  guilty  of  the  crime,  it  is  a 
high  and  heinous  one,  is  murder  of  the  first  degree,  as  declared  by 
the  act  of  assembly,  and  it  is  your  duty  to  say  so,  without  the 
slightest  regard  to  the  consequences  to  the  prisoner." 

The  jury  rendered  a  verdict  of  murder  in  the  first  degree.  A 
new  trial  was  denied  and  defendant  was  sentenced  to  be  hanged. 
The  case  was  then  removed  to  the  Supreme  Oourt  by  defendant. 

A.  J.  Serr  and  HamiUon  Abricks,  with  whom  was  R.  A.  Lan^ 
b»rUm,  for  plaintiff  in  error.  Evidence  of  the  commission  of  one 
crime  is  not  admissible  to  prove  another.  CommonweaUh  t.  F^rri- 
gan,  8  Wright,  387;  Slant  v.  State,  4  Humph.  27;  State  v.  Wudom, 
B  Porter,  611 ;  Rex  v.  EllU,  2  Russell,  698  ;  Rex  v.  Birdaeye,  1  C. 
ft  P.  386;  United  Staiet  v.  Mitchell,  %  DaL  367;  1  OrcenL  Ev.,  g  fi^ 
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1  Phillips'  Ey.  645,  and  note ;  1  Ghitty's  Gr.  Law,  664 ;  Boscoe's 
Grim.  Ey.  70.  As  to  the  oharge  of  the  conrt :  Lane  y.  Oomnum-' 
weaUh,  9  P.  F.  Smith,  371;  Rhodes  y.  CwnmonweaUh,  12  Wright,  306. 

J.  M.  Wiestling,  district  attorney,  and  W.  Mae  Veagh  with 
whom  was  8.  H.  Alleman,  for  the  Gommonwealth.  The  eyidence 
connecting  the  Sharlocks  with  defendant  was  ofiFered  to  show  hif 
motiye.     2  Russell  on  Grimes,  774-779. 

This  is  not  affected  by  the  fact  that  it  proyed  another  offense  for 
which  defendant  might  be  indicted.  Boscoe's  Grim.  Ey.  86;  1 
Phillips  on  Ey.  767;  1  Whart  Grim.  L.,  §§  647-649;  BeaiVe  Case, 
1  Harrison,  507 ;  Dunn  y.  State,  2  Ark.  Rep.  244 ;  Rosooe's  Grim. 
Ey.  93;  Reg  y.  Garner,  4  Foster  &  Finlaison,  346. 

AoNEW,  J.  It  is  a  general  rule  that  a  distinct  crime,  oncon- 
nected  with  that  laid  in  the  indictment,  cannot  be  giyen  in  eyidenc« 
against  a  prisoner.  It  is  not  proper  to  raise  a  presumption  of 
guilt,  on  the  ground,  that  haying  committed  one  crime,  the  depray* 
ity  it  exhibits  makes  it  likely  he  would  commit  another.  Logically, 
the  commission  of  an  independent  offense  is  not  proof,  in  itself,  of 
the  commission  of  another  crime.  Yet  it  cannot  be  said  to  be 
without  influence  on  the  mind,  for  certainly,  if  one  be  shown  to  be 
guilty  of  another  crime  equally  heinous,  it  will  prompt  a  more 
ready  belief  that  he  might  haye  committed  the  one  with  which  he 
is  charged ;  it  therefore  predisposes  the  mind  of  the  juror  to  belieye 
the  prisoner  guilty.  To  make  one  criminal  act  eyidence  of  another, 
a  connection  between  them  must  haye  existed  in  the  mind  of  the 
actor,  linking  them  together  for  some  purpose  he  intended  to  accom- 
plish; or  it  must  be  necessary  to  identify  the  person  of  the  actor, 
by  a  connection  which  shows  that  he  who  committed  the  one  must 
haye  done  the  other.  Without  this  obyious  connection,  it  is  not 
only  unjust  to  the  prisoner  to  compel  him  to  acquit  himself  of  two 
offenses  instead  of  one,  but  it  is  detrimental  to  justice  to  burden  a 
trial  with  multiplied  issues  that  tend  to  confuse  and  mislead  the 
jury.  The  most  guilty  criminal  may  be  innocent  of  other  offenses 
charged  against  him,  of  which,  if  fairly  tried,  he  might  acquit  him- 
self. From  the  nature  and  prejudicial  character  of  such  eyidence, 
it  is  obyious  it  should  not  be  receiyed,  unless  the  mind  plainly 
percoiyes  that  the  commission  of  the  one  tends,  by  a  yisible  con- 
Qoction,  to  proye  the  commission  of  the  other  by  the  prisoner.     If 
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the  eridenca  be  bo  dabione  that  the  judge  doei  not  olearl;  petcfliTg 
tha  connection,  the  benefit  of  the  donbt  should  be  given  to  the 
jnriaoner,  instead  of  ntflering  the  minds  of  the  jnron  to  be  prejn- 
. diced  by  an  independent  fact,  oarrying  with  it  no  proper  flvidence 
of  ttie  particnlar  guilt. 

We  oome  now  to  the  offer  of  eTidence  reoeived  bj  the  coart. 
LeATing  ont  tiiat  part  relating  to  the  prisoner's  first  wife,  wbiofa  the 
coart  rejected  as  too  remote,  the  offer  was  to  {noTe  that  John  Shat^ 
look  died  from  pdaon,  the  same  kind  of  which  Ifancy,  Qa  prisoner's 
wife,  died ;  that  his  symptoms  were  the  nme  aa  hers;  that  the 
priaoner  attended  npon  both,  and  that  both  died  at  the  prisoner's 
heiue —  Bharlock  on  the  17th  ot  February,  1871,  and  Nancy,  the 
wife,  on  the  11th  of  Jane,  1871  In  snbstanoe,  this  was  an  offer 
to  ^ow  that  the  prisoner  poisoned  Sharlook,  aa  eridenoe  that  he 
also  poisoned  his  own  wife,  ^e  pnrpoae  insisted  on,  was  to  show 
Kmotive  on  the  part  of  the  prisoner  for  taking  the  life  of  his  wife, 
and  that  the  deaths  were  so  connected  that  they  formed  one  ohain 
of  facts,  which  oonld  not  be  ascertained  withost  rendering  part  of 
the  endenoe  reoeired  nnintelligible  and  incomplete.  It  is  aiigaed 
that  the  motire  of  the  priaoner  for  taking  the  life  of  Vanoy,  his 
wife,  was  to  enable  him  to  obtain  her  money;  tnd  to  enable  him 
also  to  marry  Susan,  the  wife  of  John  Sharlock,  who  had  been  the 
prisoner's  paramoar,  as  the  means  ot  obtaining  her  money,  which 
was  in  the  form  of  an  insurance  policy,  on  the  life  of  her  husband, 
John  Sharlook,  and  that  in  order  to  cany  ont  this  plan,  it  was 
neoeesary  first  to  put  Sharlook  ont  of  the  way. 

It  is  obTions  that  to  oooneot  together  the  deaths  of  Sharlock  and 
Kancy,  and  make  the  former  bear  npon  the  latter,  they  mnst  have 
been  both  contemplated  by  the  priaoner  as  parts  of  one  plan  in  his 
mind,  in  which  the  taking  of  Sharlock's  life  was  a  part  of  his  por- 
poee  of  taking  the  life  of  Nancy,  He  most,  therefore,  hsTe  con- 
templated the  death  of  Nancy  before  taking  the  life  of  Sharlook. 
In  order  to  let  in  the  poisoning  of  Sharlock,  the  jndge  mnst  have 
had  before  his  mind  some  fact  or  facts  exhibiting  this  pre-existing 
determination  to  take  Nancy's  life.  Herein  the  evidence  was 
defeotiTe.  Let  ns  examine  the  qnestion  of  probable  motive,  and 
first  as  to  the  money  of  Nancy,  his  wife.  Now,  clearly  it  was  not 
Beoessuy  to  pat  Shulook  ont  of  the  way  to  obtain  ii.  Sharlock's 
death  opened  no  door  to  reach  it.  Nancy's  death  alone  woold 
oring  it    The  evidence  was,  therefore,  inadmissible  on  this  score. 
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Then  there  was  the  prisoner's  illicit  intercourse  with  Susan  Shar- 
look.  This  made  the  turning-point  of  the  admission  of  the  evidence 
by  the  court.  But  there  was  no  evidence  that  the  prisoner  at  any 
time  contemplated  marriage  with  Susan,  from  which  such  an  intent 
can  fairly  be  inferred  to  have  existed  before  Sharlock's  death;  yet 
this  is  the  essential  fact  to  make  it  probable  that  the  prisoner  took 
Sharlock's  life,  as  preparatory  to  taking  Nancy's  life,  and  as  the 
means  of  enabling  him  to  nfarry  Susan.  According  to  the  evi* 
dence,  the  libidinous  intercourse  between  him  and  Susan  existed 
for  years,  during  the  lives  of  both  his  wives,  without  restraint,  and 
Susan  continued  in  his  family  after  his  marriage  with  Nancy,  and 
her  own  marriage  with  John  Sharlock.  Nor  was  desire  of  the 
enjoyment  of  Susan,  so  long  sated  at  pleasure,  curbed  by  any  new 
impediment,  to  make  it  a  ruling  motive;  while  the  evidence  also 
shows,  that  after  the  prisoner's  first  wife's  death,  he  purposely 
passed  by  Susan,  when  she  was  single,  to  marry  Nancy,  the  second 
wife.  Now  that  the  meretricious  intercourse  with  Susan  having 
existed  so  long,  and  when  he  could  have  gotten  her,  having  left  her 
to  marry  Nancy,  and  the  opportunity  of  enjoying  her  still  continu- 
ing, it  is  not  a  reasonable  or  probable  presumption  that  the  idea  of 
marrying  Susan  was  in  the  prisoner's  mind  when  he  poisoned  Shar« 
lock,  nearly  four  months  before  he  poisoned  his  wife,  so  as  to  oon- 
stitute  a  ruling  motive  to  take  the  lives  of  both  Sharlock  and 
Nancy,  as  the  means  of  maiTying  Susan. 

Then  we  oome  to  the  pecuniary  motive,  viz.,  of  obtaining  Susan's 
money.  If  the  prisoner  had  been  on  his  trial  for  the  murder  of 
Sharlock,  his  desire  to  obtain  the  policy-money  dependent  on  Shar- 
lock's death  would  constitute  a  motive  for  t^ng  his  life;  but  the 
question  here  being  upon  the  profitable  motive  for  taking  Nanoy^s 
life,  the  inquiry  is,  what  probable  connection  existed  in  the  design 
of  the  prisoner  to  make  Sharlock's  death  preliminary  to  that  of 
Nancy  ?  Let  it  be  supposed  that  the  purpose  of  the  prisoner 
in  taking  the  life  of  Sharlock  was,  to  enable  him  to  obtain 
Susan's  policy-money,  yet  it  was  not  a  necessary  consequence  that 
the  prisoner  deemed  it  essential  to  his  plan  that  ho  should  also  take 
his  own  wife's  life.  It  is  evident  these  two  pur}K)ses  cannot  be 
linked  together,  unless  the  prisoner  considered  his  marriage  with 
Susan  necessary  to  obtain  her  money.  Marriage  with  Susan  must 
then  have  been  a  pre-existing  intent,  inducing  him  to  frame  in  his 
mind  the  plan  of  taking  the  Uvea  of  both  Sharlock  and  Nancy,  to 
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enable  bim  to  marry  Susan  and  th»B  to  obtajD  her  mone;.  Bat 
here  the  evidence  tails  to  furnish  the  wanting  link.  There  was  do 
evidence,  as  w  have  seen,  of  an;  design  to  marry  Sosan,  while  it 
also  appears  that  the  prisoner  had  no  canse  to  donbt  his  power  to 
obtain  poBseesion  of  Susan's  money,  in  order  to  make  marriage  a 
ruling  motive.  On  the  contrary,  the  evidence  shows  that  instaotiy 
on  Sharlock's  death  the  prisoner  took  the  steps  to  obtain  the  policy- 
money,  and  soon  accomplished  the  pnrpose.  The  ^ent  of  the 
insurance  company  states,  that  when  the  money  was  paid  to  Snsan 
she  handed  it  to  the  prisoner,  who  pat  it  into  bis  pocket ;  and  we 
find  that  altorward  he  spoke  of  still  having  it,  and  offered  to  pay 
a  debt  for  Susan.  It  might  be,  if  the  prisoner  found  that  Sasan 
would  not  part  with  her  money  aftor  she  got  it,  he  then  formed  the 
draign  of  marrying  her  to  get  it,  and  as  the  means  of  doing  ao  then 
resolved  to  kill  his  wife.  But  this  comes  too  Isto,  for  unless  this 
purpose  was  present  to  his  mind  before  he  took  Sharlock's  life,  tt 
oonid  not  constituto  a  motive  and  part  of  his  plan  to  take  his  wife's 
life  also,  so  as  to  link  the  two  deaths  together.  But  in  order  to  be 
present  to  his  mind  before  Sharlock's  life  was  taken,  he  must  have 
previously  known  or  believed,  or  must  have  plunly  foreseen  hs 
could  not  avail  himself  of  Susan's  money  without  marrying  her, 
and  oonoladed  to  marry  her,  a  fact  unsupported  by  any  evidence. 
The  previous  purpose  to  marry  Susan  is  the  broken  link  in  the 
chain  to  complete  the  couiicctiou,  without  which  the  death  of  both 
art)  not  BO  probably  connected,  as  to  make  iSharlock's  death  evi* 
donee  on  tbe  trial  for  the  death  of  Nancy.  It  was  therefore  anjnst 
to  tlio  prisoner  to  compel  him,  on  his  trial  for  the  murder  of  hii 
wife,  to  defend  himself  against  the  chaige  of  mordering  Sharlook. 
Tlie  offer  should  have  been  rejected. 

The  other  errors  assigned  to  the  charge  are  not  sustained.  It  ii 
contended,  and  earnestly  pressed  upon  us,  that  the  jndge  had  no 
right  to  say  to  the  jury  that  if  the  prisoner  was  guilty  of  murder, 
it  was  murder  in  the  first  degree,  and  it  was  their  duty  to  say  so 
i-Ggardlcss  of  consequences.  The  indictment  obaiged  a  murder  by 
poison,  and  such  was  the  tendency  of  the  evidence.  It  was  not 
only  tlie  right  but  the  duty  of  the  jndge  to  inform  the  jury  of  the 
degree  which  the  law  attaches  to  marder  by  poison,  tmd  to  instruct 
ihem  in  their  duty  under  the  law.  It  is  only  when  the  charge 
oeoomes  imperative  and  takes  from  tbe  jury  the  right  of  deciding 
and  pronouncing  tbe  d^^ree  of  the  marder,  that  we  have  held  it 
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to  be  error.  When  left  free,  as  in  this  case  they  weie^  to  decide 
the  degree  for  themselTOs,  we  haTe  not  held  it  to  be  error  to  impress 
upon  their  minds  the  legal  inference  from  the  facts,  and  their  dnty 
to  obey  the  law.  But  when,  as  in  Rhodes  y.  GommonweaUh,  13 
Wright,  S96,  and  Lane  t.  Camfnonweaith,  9  P.  F.  Smith,  871,  a 
coort  addresses  a  jnry  authoritatively,  and  requires  of  them  a  rer- 
diet  of  murder  in  the  first  degree,  it  is  error.  Jurors  uninstructed 
in  their  rights  in  a  capital  case  may  feel  themselyes  constrained  by 
the  peremptory  direction  of  the  judge.  Both  the  cases  referred  to 
stood  upon  the  same  ground,  and  in  both  the  error  was  the  binding 
instruction  of  the  court.  The  language  in  this  case  approaches 
closely  the  boundary  line  of  peremptoriness,  but  we  cannot  say  it 
OTcrstepped  it,  in  view  of  those  parts  of  the  charge  which  left 
them  free  to  act  for  themselves.  Jurors  are  so  apt  to  lean  away 
from  a  verdict  of  murder  in  the  first  degree,  we  must  not  scan  too 
critically  the  language  of  the  judge,  if  he  has  left  them  free  to  find 
the  degree  of  the  murder,  on  the  evidence.  None  of  the  other 
assignments  of  error  require  notice.  The  sentence  of  the  court  of 
oyer  and  terminer  is  reversed,  and  a  ventre  facias  de  novo  is 
awarded,  and  the  record  is  ordered  to  be  remitted  for  a  new  triaL 
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OmeUNUenal  Imw.     BtaMe  presiding  for  the  drainage  ef  Umde.    Miee  te 

landotmer. 

A  sUtute  of  Pemftiylvtiila  provided  that  oontigaous  lands  bekmgliig  to  teveial 
owners  di4<rfntly,  which  had  once  been  drained  but  the  drains  on  which 
were  not  kept  open,  shonld  be  redrained  on  the  petition  of  any  owner  ol 
the  lands,  and  on  the  report  of  conuniBBionerB  appointed  by  the  court.  No 
notice  as  to  the  apx>ointment  of  the  commissioners  was  required  to  be  given 
to  the  owners  of  tiie  land  where  the  drains  were  located,  and  a  penalty  of 
$10  per  day  was  imposed  upon  such  owners  for  neglecting  to  comply  with 
ihe  Older  directing  the  redrainage.  SM,  that  the  statute  was  uneonstita- 
tUmal ;  the  proceeding  provided  being  out  ol  the  doe  eoorse  of  law. 

fBOOXBDUsres  instituted  under  the  act  of  May  9, 1871,  entitled 
'^  An  Act  for  redraining  wet  and  swampy  lands."     The  only  ques- 


tion  inTolved  in  the  oaae  ii  the  oonititntioiuli^  of  the'aot  irUeh 
it  as  foUom: 

Seotion  L  That  any  oontigooas  Bwunpy  or  wet  leuda  belonging 
to  seTend  owners  di^ointl;,  which  hare  onoe  been  drained  and  Qt» 
drain  or  drains  are  not  properly  opened  and  in  good  oondition,  ihall 
be  redrained  under  the  following  regaUtious: 

Sec  2.  On  the  petition  of  an  owner  of  ench  laudi,  the  oonrt  of 
quarter  eeadoos  efaall  appoint  three  disintereated  oonuniauonei^ 
with  power  to  view  the  ^da  deBoribed  in  the  petiti<m«  and  if,  in 
their  judgment,  to  redrain.  them  shall  be  praotioable,  they  ahall 
report  to  the  oonrt,  setting  forth  the  names  of  the  owners  throngh 
whose  land  the  drain  needs  to  be  re-opened  and  attach  a  draft  of 
tju  drains  to  be  re-opened  with  their  dimensions. 

Sec  3.  On  presenting  the  report,  the  oonrt  shall  order  a  notioe  to 
be  served  by  a  oonstable  on  the  land  owners  through  whoee  land 
the  drains  need  to  be  re-opened,  ordering  him  to  open  tlie  sane 
throngh  his  land  at  his  own  expense,  aooording  to  the  draft 
attached  to  the  oommisslonerB'  report,  within  a  time  to  be  fixed  bj 
the  oonrt,  not  exoeeding  sixty  days. 

Seo.  i.  The  constable,  within  ten  days  after  the  time  set  by  the 
oonrt,  shall  make  retnm  to  the  clerk  of  tJie  oonrt,  of  the  serrice 
of  the  notice  and  the  oomplianoe  or  non-oomplianoe  with  its  order; 
and  it  he  retom  that  the  order  has  not  been  complied  with,  a  pen- 
al^  of  $10  a  day  from  the  time  of  filing  the  constable's  return, 
until  the  drain  shall  be  re-opened,  shall  be  imposed  upon  the  noa- 
oomplying  owner,  recoverable  in  the  name  of  the  Commonwealth, 
by  tiie  petitioning  owners,  when  over  160  shall  become  due,  one- 
half  to  Uie  person  suing  and  the  other  half  to  the  Die  of  the  direo- 
tors  of  the  poor. 

Sec.  fi.  The  costs  of  the  proceeding  to  be  borne  by  the  parly 
through  whose  land  the  drains  may  be  so  re-opmed. 

The  oonrt  below  held  the  law  oonsMtntional.  Hbe  case  wai  titan 
removed  into  the  Supreme  Oonrt  by  coriiorari, 

J.  H.  Wmt,  L,  W.  ffaU,  and  F.  Jordmt,  tat  oertianul 

0.  F,  Johnam,  oontra.  An  act  of  assembly  to  be  useonitltD* 
tional  most  bear  apon  its  face  a  direct  inooniiftenoy  with  the 
letter  of  the  constitution ;  Sharpltta  r.  PhUadiifkiat  9  Harris,  147 
MoMngdkOa  Namgatim  v.  Coont,  6  W.  &  &  100 }  PkOa.  S  Drm 
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ton  Railroad  Co.y  6  Whart  25 ;  WaUon  t.  P.  &  0.  Railroad  Co., 
1  Wright,  469.  The  State  constitution  must  have  a  liberal  con- 
struction, and  whatever  is  not  prohibited  by  it  the  legislature  haa 
jurisdiction  of :  Commonwealth  y.  Hartman,  5  Harris,  118  ;  Lewis 
d  Nehon^a  Appeal,  17  P.  F.  Smith,  153;  Commonwealth  t.  Max- 
well, 3  Casey,  444;  Philadelphia  v.  Field,  8  P.  P.  Smith,  320. 

AaNBW,  J.  The  act  of  9th  May,  1871,  P.  K  263,  cannot  bo 
supported  as  a  proper  exercise  of  legislative  power.  It  infringes 
the  right  of  private  property  contrary  to  the  true  intent  and  mean- 
ing of  the  9th  article  of  the  constitution.  We  have  had  occasion 
lately,  to  discuss  the  inviolable  character  of  this  right,  in  the  case  of 
Washington  Avenue,  19  P.  F.  Smith,  352;  8  Am.  Eep.  255,  and  will 
not  repeat  what  was  then  said.  It  is  not  competent  for  the  legisla- 
ture to  impose  unjust,  arbitrary  and  grossly  unequal  burdens  upon 
individuals  even  for  a  public  purpose;  and  it  is  less  so,  when  the 
purpose  is  private  and  the  proceeding  not  in  due  course  of  law,  and 
highly  penal,  as  in  the  present  case.  Before  discussing  the  objec- 
tionable features  of  the  act,  it  is  proper  to  distinguish  it  in  some 
respects,  that  we  may  not  seem  to  decide  more  than  the  case  before 
us.  This  act  applies  to  contiguous  swampy  lands  belonging  to 
several  owners  disjointly,  and  that  have  been  once  drained.  There 
is  nothing  in  the  law,  or  in  this  proceeding,  to  indicate  that  the 
owners  of  such  adjoining  lands  are  under  a  common  duty  to  drain 
their  lands,  either  by  contract  with  each  other,  or  by  reason  of  a 
burden  imposed,  by  a  common  predecessor  in  an  entire  title, 
under  which  all  claim  their  several  parts.  We  intend  to  express 
no  opinion  upon  such  a  case,  or  to  say  that  a  remedy  may  not  be 
provided  for  a  specific  performance  of  such  a  duty.  In  the  opinion 
of  the  judge,  it  is  said  that  the  deeds,  under  which  Mr.  Henderson, 
the  defendant,  claims,  require  the  drainage  to  be  done.  This,  how- 
ever, is  not  set  forth  in  the  petition  or  other  part  of  the  record, 
and  if  it  had  been,  it  does  not  appear  that  there  is  any  privity  in 
ti  tie  or  covenant,  between  William  Rutherford  and  the  defendant, 
which  would  entitle  the  former  to  enforce  the  duty  against  the  lat- 
ter, by  action  or  otherwise.  The  presumption  would  be  different, 
arising  from  the  recital  that  he  is  the  owner  of  the  adjoining  tract, 
disjointly  from  the  defendant.  There  is,  therefore,  nothing  in  the 
act  or  case  itself,  except  that  these  lands  have  been  once  drained; 
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but  npon  what  terms  or  whether  a  continniDg  dtit;  exists,  it  doei 
not  appear.  The  case  therefore  stands  simplj  in  the  attitude  tiiat 
ft  law  commands  an  owner  of  land,  by  a  several  and  nuconnected 
title,  at  his  own  expense,  to  drain  his  land,  for  the  private  and  indi- 
Tidual  benefit  of  his  neighbor,  in  the  manner  and  to  the  extent  that 
the  commissioners  shall  direct,  in  a  proceeding  ex  parte,  and  with- 
ont  notice  to  him,  nnder  a  penalty  of  110  a  day,  for  his  omission  to 
drain  it,  after  notice  of  the  ez  parte  determination  of  the  Tiewere, 
and  a  certain  time  elapsed.  Withoat  a  daty  to  redrain  set  forth 
and  proved,  clearly  no  law  can  compel  a  several  owner  of  land  dia- 
jointly  from  others,  to  re-open  drains  at  hia  own  expense  for  the 
benefit  of  others.  This  ia  an  interference  with  private  right  not 
within  the  grant  of  legislative  power.  True,  it  may  be  greatly  to 
his  neighbor's  advantage  he  should  do  this;  and  so  it  would  be  to 
keep  an  open  way  in  good  repair  over  his  land,  for  his  neighbor's 
benefit,  and  which  his  neighbor  had  been  using,  but  without  title. 
But  men  purchase  land  with  their  eyes  open,  and  if  it  be  swampy 
w  hilly,  or  stony,  or  otherwise  less  valuable  than  their  neighbors', 
they  take  it  as  it  is,  and  cannot  call  upon  their  neighbors  to  help 
them  to  level  it,  or  drain  it,  or  pick  the  stone  from  it.  Of  coarse 
we  do  not  refer  to  that  police  power  of  the  State,  which  for  the 
purpose  of  preserving  the  pubic  health,  or  any  other  legitimate 
public  necessity,  enables  the  legislature  to  drain  unhealthy  swamps, 
or  do  other  acts  esseutial  to  pablic  welfare.  The  whole  proceeding 
under  this  act  is  not  only  ont  of  the  course  of  the  common  law,  hut 
is  out  of  the  due  course  of  law.  It  imposes  a  harden  without  a 
duty,  and  without  notice  of  the  proceeding  which  imposes  it ;  and 
for  a  refusal  to  bear  it,  it  exacts  a  severe  penalty  withoat  a  previous 
trial.  The  law  provides  for  the  ex  parte  appointment  of  commis- 
fiioners  to  view  the  land,  determine  whether  it  can  be  redraiued, 
and  report  what  drains  shall  he  re-opened  with  their  dimensions, 
and  a  draft  of  the  same.  Of  this  no  notice  is  required  to  be  given. 
On  the  report  of  the  commissioners,  the  court  shall  immediately 
order  a  written  notice  to  be  served  requiring  the  party  to  open  the 
drain  or  drains  through  his  lands  as  required  by  the  commissioners, 
at  his  own  expense  and  within  a  given  time,  not  to  exceed  sixtj 
days;  and  on  failure  to  comply,  then  to  pay  a  penalty  of  $10  a  day, 
to  be  recovered  in  the  name  of  the  Commonwealth,  before  a  jnstic* 
of  the  i>eace,  in  sams  of  150,  one-half  tor  the  ose  of  the  petiboner. 
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and  the  other  half  to  be  paid  into  the  county  treasury  for  the  use 
of  the  poor.  Thus  the  first  thing  the  land  owner  may  know,  he 
finds  himself  made  liable  to  an  imposition  without  trial  or  hearing, 
and  subjected  to  a  heavy  penalty  for  not  submitting  to  it  This  is 
not  due  process  of  law.  It  is  contrary  to  the  Bill  of  Bights,  and 
he  is  deprived  of  his  money  or  its  worth,  without  the  judgment  of 
his  peers,  and  not  according  to  the  law  of  the  land.  It  is  true, 
the  judge  says  in  his  opinion,  that  Mr.  Henderson  had  actual  notice 
of  the  proceeding.  But  no  notice  appears  in  the  record,  and  such 
notice  referred  to  is  merely  accidental.  It  is  not  judicial  notice,  or 
notice  by  virtue  of  any  legal  order.  There  may  be  cases  where  the 
omission  of  a  law  to  provide  for  notice  might  be  supplied  by  judi- 
cial action  under  the  general  powers  of  the  court.  But  then  the 
notice  should  be  the  act  of  the  court,  and  should  judicially  appear 
in  the  record.  But  such  was  not  this  case.  No  authorities  need  to 
be  cited  for  the  general  principles  thus  stated,  and  if  any  be  sought 
for,  the  ample  brief  of  the  learned  counsel  of  the  plaintiff  in  error 
will  supply  all  that  may  be  required. 

The  judgment  and  order  of  the  court  of  quarter  sessions  are 
reversed  and  set  aside,  and  the  proceedings  are  quashed  at  the  costs 
of  defendant  in  error. 


Angier  v.  Schieffblik. 

(n  Penn.  St.  i;i2  P.  F.  Smith]  100.) 

AeknowUdfftnent  of  mortgage.     Parol  evidenes. 

The  Acknowledgment  of  a  mortgage  of  real  estate  was  hi  the  form :  "  E» 
Coanty,  m.  ;  Before  the  subscriber,  a  justice  of  the  peace  of  eald  county 
etc."  The  Justice  was  of  C.  county,  tlie  land  was  situated  there,  and  the 
mortgage  was  recorded  there.  Held,  (1)  that  the  acknowledgment  was  prop- 
erly on  the  record,  and  was  a  notice  to  subsequent  purchasers ;  and  (2)  that 
parol  evidence  was  admissible  to  show  that  the  acknowledgment  was  taken 
in  0.  county. 

SoiBB  FACIAS  issued  by  Schieffelin  Brothers  &  Go.,  against  George 
M  Mowbray  and  Jacob  D.  Angier^  terre-tenant.  The  defense  was 
by  Angier.    The  plaintiffs  offered  in  evidence  a  mortgage  of  $2,900 


Angler  V.  SchleSellu. 

from  Mowbray  to  themBolvca,  on  real  estate  in  Crawford  coan^, 
dated  May  3,  1863.     Tho  acknowledgment  was  as  (oUowb: 

"  Erie  Cocntt,  ss.  : 

"  Before  the  subscriber,  a  justice  of  the  peace  of  said  coanty, 
pereonally  came  Ocorge  M.  Mowbray,  the  mortgagor  above  named, 
and  in  duo  form  acknowledged  tho  above  indenture  to  be  his  act 
and  deed.  In  testimony  whereof,  I  have  herennto  Bet  my  hand  and 
seal  this  third  day  of  May,  in  the  year  of  oar  Lord  one  thoas&nd 
eight  hundred  and  sixty-two, 

[l.  8.]  "E,  H.  Ohask." 

The  mortgage  was  recorded  m  the  recorder's  office  of  Crawford 
county,  May  7,  1863,  and  Chase,  the  justice,  was  not  of  Erta 
county  but  of  Crawford  county.  Evidence  was  admitted- under 
objection  to  show  that  the  acknowledgment  was  taken  in  Crawford 
county,  and  that  "Erie"  with  the  "bb"  was  a  mistake.  Itappeared 
that  Angier  claimed  the  premises  covered  by  the  mortgage,  under 
a  sherifTs  sale  on  a  judgment  against  Mowbray  in  favor  of  one 
WatBon,  and  a  deed  from  Watson  to  Angier.  This  sale  and  con 
veyance  took  place  in  18G6,  and  Angier  recovered  possession  by 
ejectment  against  Mowbray,  April  22, 1870.  The  defendant  Angier 
insisted  that  the  mortgage  was  not  entitled  to  record,  that  it  was 
not  a  notice  to  subsequent  purchasers,  and  that  the  evidence  in 
regard  to  the  circumstances  under  which  the  mortgage  waa 
acknowledged  was  not  admissible.  The  court  held  that  Angier 
took  the  land  subject  to  the  mortgage.  Verdict  for  plaintiff  for 
14,389.41.  The  case  was  removed  to  tho  Supreme  Court  by  defend- 
ant Angier. 

Douglass  £  McCoy,  for  plaintiff  in  error.  Parol  evidence  wa« 
inadmissible  to  contradict  the  acknowledgment.  Watson  v.  Bailey, 
1  Binn.  470;  Jourdan  v.  Jourdan,  9  S.  &  R.  368;  Selin  v.  Snyder, 
7  id.  166;  McPherson  v.  Cunliff,  11  id.  422.  The  record  of  a  deed 
defectively  acknowledged  is  not  a  notice  to  a  subsequent  purchaser. 
Simon  v.  Brown,  3  Yeates,  186;  Oocjy  v.  Qartiser,  11  Casey,  130- 
Heister  v.  Fortner,  2  Binn.  40. 

B,  S,  McAllister  and  J.  B.  Brawley,  for  defendants  in  error. 
The  acknowledgment  on  it«  face  was  regular,  and  tho  recorder  wai 
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bound  to  record  it;  it  could  not  mislead  one  seeking  for  incum- 
brances. A  blank  for  the  county  could  have  been  supplied  by 
parol.  Fuhrman  v.  Loudon,  13  S.  &  R  386;  Scott  y.  OallagJier,  11 
id.  347;  Bennet  v.  Paine,  7  Watts,  334;  Pi&rce  v.  Hakes,  11  Har- 
ris, 231. 

Thompson,  0.  J.  The  learned  judge  of  the  common  pleas  was 
right  in  his  reasoning  and  conclusions  on  the  point  raised  by  the 
defendant  below  and  defendant  in  error,  in  regard  to  the  question 
of  notice  furnished  by  the  record  of  the  plaintiff's  mortgage.  Had 
Chase  been  a  justice  of  the  peace  of  Erie  county,  the  acknowledg- 
ment before  him  by  the  mortgagor,  although  the  land  lay  in  Craw- 
ford, or  any  other  county  in  the  State,  would  have  been  all  right, 
and  the  duty  of  the  recorder  of  Crawford  county  to  enter  it  of 
record,  when  offered  for  that  purpose,  would  have  been  undoubted. 
This  being  the  appearance  of  things,  it  was  properly  put  on  record 
by  the  recorder,  and  was  thence  prima  facie  notice  to  terre-tenant 
of  the  incumbrance.  Had  he  doubted  the  validity  of  the  acknowl- 
edgment taken  by  Chase,  he  could  have  satisfied  himself  by  exam- 
ining the  recorder's  office  that  he  was  a  justice  of  the  peace,  in  and 
for  Crawford  county,  for  undoubtedly  his  commission  was  on  record, 
as  required  by  the  act  of  11th  April,  1840,  and  that  he  was  a  proper 
officer  to  take  the  acknowledgment.  This  being  followed  by  an 
inquiry  of  the  magistrate  would  have  fixed  the  fact  that  the  mort- 
gage was  in  truth  properly  acknowledged.  Whatever  is  sufficient 
to  put  a  party  on  inquiry,  where  it  ought  to  result  in  the  information, 
is  equivalent  to  notice.  This  is  a  general  rule.  All  this  by  very  little 
industry  the  plaintiff  in  error  could  have  had.  With  it,  would  the 
defendants  have  been  concluded?  He  did  not  make  the  examination 
and  inquiry,  but  the  plaintiff  offered  to  prove  the  facts  and  the  court 
admitted  the  testimony.  By  this  it  appeared  that  Chase  took  the 
acknowledgment  in  his  office  in  Titusville,  Crawford  county.  It  is 
very  evident  that  the  mortgage  was  filled  up  on  an  Erie  county  blank, 
and  that  the  justice  neglected  to  alter  the  name  of  the  county 
referred  to  in  the  scilicet,  from  Erie  to  Crawford  ;  hence  the  error. 
But  in  point  of  fact  the  mortgage  was  well  acknowledged,  as  the 
testimony  showed.  Authorities  abundantly  establish  that  testi- 
mony  to  supply  errors  and  omissions  in  acknowledgments  and  cer« 
tificates  of  magistrates,  quite  as  important  as  that  under  consider- 
ation, has  always  been  received  in  this  Commonwealth,  and  the 
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reason  is  given  in  HigUr  v.  Cloud,  2  Harris,  361,  that  "  it  is  ag^nst 
the  spirit  and  genius  of  onr  government  to  extend  nice  technical 
objections  to  the  acts  of  magistrates  and  other  fnnctionaries  of  the 
law,  who  are  called  from  the  mass  of  the  people  to  discharge  dntiei 
without  previons  legal  learning  or  experience."  The  first  of  these 
cases  is  Jlie  Commissioners  of  Berks  County  v.  Ross,  3  Binn,  539, 
where  proof  aliunde  the  niagi8trat«'s  certificate  to  a  deposition  which 
omitted  to  state  his  official  character,  was  admitted  to  prore  that 
fact  In  Fuhrman  v.  Loudon.  13  S.  &  B.  386,  no  county  vaa  men- 
tioned bj  the  maglBtrate  at  all  as  his  place  of  residence  in  the  cer- 
tificate of  acknowledgment.  Bnt  it  was  held  that  the  words,  "  a 
justice  of  the  peaee,  in  and  for  said  ooitnty,"  shonld  be  regarded  as 
referable  to  the  coanty  in  which  the  lands  described  in  the  deed 
lay,  and  in  this  way  the  acknowledgment  was  held  good.  So  in 
Scollv.  QaUagher,  U  S.  A  B.  3i7,  an  omission  from  the  certifi- 
cate of  'acknowledgment  that  the  magistrate  was  a  jaetice  of  the 
peace  of  the  connty  in  which  the  land  was  sitnated,  was  held  not 
to  vitiate  the  acknowledgment,  and  that  it  was  proper  to  admit 
proof  aliunde  to  establish  that  fact.  The  propriety  of  this  mling 
is  fully  sustained  by  GiBaoN,  C.  J.,  in  Bennet  t,  Paine,  7  Watte, 
334.  In  Pierce  t.  Hakes,  11  Harris,  231,  the  objection  was  that 
the  deed  was  defectively  acknowledged  before  a  court  in  the  State 
of  New  York,  because  the  certificate  of  the  judge  did  not  certify 
that  the  court  in  which  the  deed  was  acknowledged  (being  a  deed 
to  bar  an  entail),  was  a  court  of  record,  and  that  the  omission  was 
not  cured  by  proof  of  the  fact.  In  the  opinion  of  this  court,  per 
LowBis,  J.,  it  was  said:  "It  ia  admitted  that  such  a  certificate  by 
a  jnstice  of  the  peace  is  good,  though  he  omits  to  state  his  official 
character.  It  follows  that  it  is  the  fact,  and  not  the  certificate  of 
the  given  official  character,  that  is  required."  This  court,  in  the 
recent  case  of  Brookes'  Appeal,  14  P.  F.  Smith,  127,  held  that  the 
clerical  error  made  bj  the  recorder  on  the  margin  of  the  record  of 
a  mortgage,  of  "January  "  instead  of  "February,"  might  be  cor- 
rected by  the  note  made  when  the  instrument  was  left  for 
record.  This  is  in  the  spirit  of  the  case  jnst  cited.  We  do  not 
mean  to  say  that  every  omission  in  a  certificate  of  acknowledgment 
may  oe  supplied  aliunde;  it  is  only  of  those  of  the  character  we  havi 
been  discussmg  and  analogous  cases,  in  which  we  think  it  may  and 
ought  to  be  done.  It  was  proper  in  this  case. 
There  is  no  error  in  this  record,  and  the 

Judgment  is  affimud. 
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ScoiT,  plaintiff  in  error,  y.  NoBLB. 

(T8  Penn.  8t.  UOt  P.  F.  Smith]  U&) 
JwriadieHan — service  of  process  on  nonretidmi, 

A  Jdnt  action  was  broagbt  in  MassachiiBettB  against  A,  a  lerident  of  that 
State,  and  B,  a  resident  of  Pennsylvania.  Process  was  served  on  A  and  the 
court  ordered  that  the  plaintiff  give  notice  to  B  bj  service  of  a  6op7  of  the 
order.  B  in  Pennsylvania  indorsed  the  order,  "  I  accept  service  of  thii 
writ."  A  judgment  by  default  was  obtained  against  both  defendants,  and 
the  plaintiff  sued  B  in  Pennsylvania,  on  the  Judgment.  RM^  that  the  Mas- 
sachusetts court  obtained  no  jurisdiction  over  B,  and  that  the  judgment 
against  him  was  invalid. 

AonoN  on  a  judgment  by  Martin  B.  Scott  against  Theodore 
Noble.  The  opinion  states  the  facts.  The  verdict  was  in  favor  of 
the  defendant.  The  case  was  then  removed  to  the  Supreme  Oourt 
by  plaintiff. 

D.  W,  BeU,  for  plaintiff  in  error.  The  exemption  of  a  defendant 
from  the  service  of  a  writ  out  of  the  jurisdiction  of  the  court  is  a 
privilege  which  he  may  waive.  1  Tr.  &  H.  152;  TolandY.  Sprague, 
12  Pet.  300;  Oracie  v.  Palmer,  8  Wheat  605;  Flanders  v.  .^na 
Ins.  Co.,  3  Mason,  158.  Consent  may  give  jurisdiction  of  par^ 
ties.  Walker  v.  Rogers,  1  Wis.  597;  OHliland  v.  SeOers,  2  Ohio 
(N.  S.),  223. 

H.  Burgwin,  for  defendant  in  error.  The  defendant  or  his  estate 
must  be  within  the  jurisdiction  of  the  court  Lawrence  v.  Smith, 
6  Mass.  362;  Tappan  v.  Bruen,  id.  193;  I^e  v.  Liscomb,  21 
Pick.  263.  A  sovereignty  cannot  extend  its  process  beyond  its  ter- 
ritory. Stor/s  Confl.  Laws,  14,  §  539;  Steel  v.  Smith,  7  W.  &  S. 
447;  Rogers  v.  Burns,  3  Casey,  525;  Bissell  v.  Briggs,  9  Mass.  462; 
HallY.  Williams,  6  Pick.  232.  Servingnotice  without  State  limits 
does  not  give  jurisdiction.  Price  v.  Hichok,  39  Vt  292;  Wood* 
ward  V.  Tremer,  6  Pick.  354.  The  acceptance  of  service  had  no 
more  effect  than  actual  service  would  have  had.  Arnold  v.  Fras* 
teilot,  13  Pick.  172.  Nullities  having  never  possessed  any  validity 
cannot  be  cured.  Carlisle  y.  Weston,  21  Pick.  535;  Vanderpoeiym 
Wright,  1  Cow.  269;  Francis  v.  SiUs,  2  Hill.  262. 


b64  PENNSYLVANIA, 


Soott  T.  Noble. 


Bead,  J.  This  case  was  rightly  decided  by  the  learned  judge  in 
the  conrt  below.  Joseph  Graf  tan  and  Theodore  Noble,  copartneis, 
under  the  name  of  Graf  tan  &  Noble,  of  Cleveland,  Ohio,  gave  their 
promissory  note  to  Martin  B.  Scott,  of  the  same  place,  dated  Novem- 
ber 18,  1842,  payable  one  day  after  date.  On  this  note  Martin  B. 
Scott  commenced  suit  in  the  court  of  common  pleas  in  Boston, 
Massachusetts.  The  writ  was  directed  to  the  sheriff,  who  was  com- 
manded to  attach  goods  or  estate  of  defendants,  and  for  want 
thereof  to  take  the  bodies  of  said  Graftan  and  Noble,  and  hare 
them  before  the  justices  of  the  said  court.  The  sheriff  returned 
that  he  had  attached  a  chip  as  the  property  of  Graftan,  and  left  a 
summons  for  him  at  his  last  and  usual  place  of  abode  in  Boston^  tc 
appear  in  court,  and  September  17,  1844,  he  returned  that  Theo- 
dore Noble  was  not  a  resident  of  his  precinct,  and  had  no  known 
agent,  and  could  not  be  served.  Upon  the  afSdavit  of  Graftan, 
this  action  was  removed  to  the  Supreme  Judicial  Court  at  Boston. 
Graftan  appeared,  and  in  March  term,  1845,  on  motion  of  the 
plaintiff  Scott,  it  appearing  by  inspection  of  the  record,  that  defend- 
ant Noble  was  not  an  inhabitant  of  the  commonwealth  nor  resident 
therein  at  the  time  of  the  service  of  the  writ,  and  had  no  place  of 
abode  or  agent  therein,  and  that  no  personal  service  of  the  writ 
has  been  made  upon  him,  the  court  ordered  the  plaintiff  to  give 
notice  to  defendant  Noble  of  the  pendency  of  the  action,  by  Berr- 
ing  him  with  a  true  and  attested  copy  of  the  order  that  he  might 
appear  and  show  cause  why  judgment  should  not  be  rendered 
against  him  in  this  action.  On  an  attested  copy  appears  this 
indorsement:  "I  accept  service  of  the  within  writ,  Theodore 
Noble,"  he  then  living  in  Pennsylvania. 

On  the  12th  May,  1846,  judgment  was  entered  against  Joseph 
Graftan  and  Theodore  Noble,  in  default  of  an  appearance,  for 
$6,363.26  damages  and  costs  of  suit,  etc.  The  present  suit  is  upon 
this  judgment. 

It  was  a  valid  judgment  against  Graftan,  but  not  against  Noble, 
who  was  not  a  citizen  or  inhabitant  of  Massachusetts;  had  no  estate 
or  property  therein,  nor  was  at  any  time  before  or  during  the  pend- 
ency of  the  suit  within  the  State. 

In  Red  y.  Elder,  12  P.  F.  Smith,  315 ;  S.  C,  1  Am.  Eep.  417, 
my  brother  Sharswood  says:  ''Nor  did  the  evidence  given  of  the 
notioe  of  the  pendency  of  the  proceeding,  admitting  that  it  was 
•erred  on  the  Dlaintiff,  make  any  difference;  for  in  the  language 
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of  the  opinion  (by  Justice  Agnew)  in  Colvin  v.  Reed,  6  P.  P.  Smith, 
375,  '  back  of  it  lies  the  want  of  power  of  the  distant  State  to  sub- 
ject her  to  its  jurisdiction' — clearly  when  it  is  once  determined 
that  a  court  has  no  jurisdiction.  Notice,  or  even  process  duly 
served,  cannot  give  vitality  to  the  judgment  it  may  pronounce.  It 
is  null  and  void,  at  least  as  to  any  extra-territorial  effect."  In 
addition  to  the  authorities  cited  by  the  learned  judge  in  the  court 
below.  Judge  Fletcher  said  in  Phelps  v.  Brewer,  9  Cush.  396: 
'^  It  is  a  matter  too  well  settled  to  admit  of  discussion,  that  when 
a  party  is  not  within  the  jurisdiction,  and  is  not  served  with  pro- 
cess, and  does  not  voluntarily  appear  to  answer  to  the  suit,  by  him- 
self or  his  attorney,  the  judgment  cannot  be  enforced  against  him 
out  of  the  local  jurisdiction.  This  point  has  been  fully  and  repeat- 
edly decided  by  this  court,  and  since  the  institution  of  this  suit 
has  been  directly  adjudged  by  the  Supreme  Court  of  the  United 
States."  In  Bischoff  v.  Wethered,  9  Wall.  312,  in  a  count  on  a 
judgment  in  the  court  of  common  pleas  at  Westminster  Hall,  in 
England,  the  evidence  was  an  exemplified  copy  of  a  judgment 
recovered  against  the  defendant  in  the  said  common  pleas,  without 
any  service  of  process  on  him,  or  any  notice  of  the  suit,  other  than 
a  personal  notice  served  in  the  city  of  Baltimore,  Mr.  Justice 
Bradley  said,  "  as  to  the  first  point  raised,  to  wit,  the  effect  of 
the  proceeding  in  the  common  pleas,  Westminster  Hall,  it  is  enough 
to  say  that  it  was  wholly  without  jurisdiction  of  the  person,  and 
whatever  validity  it  may  have  in  England,  by  virtue  of  statute  law 
against  the  property  of  the  defendant  there  situate,  it  can  have  no 
validity  here  even  of  2k  prima  fade  character.    It  is  simply  nulL** 

Judgment  affirmed. 


Bbadstrebt,  plaintiff  in  error,  v.  Etbbsov.] 

(72  Pena.  St.  DS  P.  F.  Smith]  124.) 
Agency ---lujbUUy  of  coUeeHng  age/nlU 

Defendants  who  carried  on  a  "mercantile  agency/'  received  from  plalntiflii 
drafts  and  gave  a  receipt  purporting  to  be  a  receipt  of  the  drafts  **  for  odleOi 
tion/'  They  transmitted  the  drafts  to  their  agent  at  the  place  where  they 
were  payable.  The  agent  collected  them,  bat  failed  to  pay  over  the  ino 
•eedfl.    Held,  that  defendants  were  liable. 

VoL.Xin.— 84 
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Action  brought  by  W.  H.  Everson,  Barclay  Preston  and  C.  L. 
Grant,  constituting  the  firm  of  Eyerson,  Preston  &  Co.,  againat 
Henry  Bradstrect,  C  H.  Kanuey,  M.  Hoffman  and  L.  B.  Reese, 
constituting  the  firm  of  J,  M.  Bradstreet  &  Son.  Plaintiffs  alleged 
that  defendants  were  carrying  on  a  mercantile  agency  in  Pittsbnrg, 
ind  that  they  undertook  to  collect  for  plaintiEEs  four  drafts, 
smonnting  to  $1,736.37,  drawn  on  W.  C.  Bradford,  of  MempbiSf 
Tennessee.    The  defendants  gave  plaintiffs  the  following  reodpt : 

"J.  M.  Bbadstebbi  &  Son,  Iupbotbd  Mescaktilb  Aobnot, 
"  PmsBUBQ,  June  2(f,  1865. 
"  Beooived  from  Messrs.  Ererson,  Preston  &,  Co.,  four  dnplicattt 
•ooeptancea  for  collection,  against  Watt  C.   Bradford,  Memphia* 
Tennessee,  amounting  iu  all  to  11,726.37. 

"J.  M.  Bbadbtbbet  &  SoK." 

Defendants  sent  their  drafts  to  J.  W.  Wood,  their  agent  in  Mem* 
phis,  who  collected  the  money  and  failed  to  pay  oyer  the  proceeda. 
The  remaining  facts  appear  in  the  opinion.  The  plaintiffs  obtained 
«  verdict.    The  case  was  then  removed  to  this  court  by  defendants. 

if.  A.  Woodward,  for  plaintiffs  in  error.  The  implied  authority 
of  agency  is  proved  not  from  its  general  style  but  from  the  usages 
of  a  particular  business  or  of  a  particular  class  of  agents.  Story  on 
Agency,  96,  98;  Moore  v.  Patterson,  4  Casey,  505.  Before  admissiong 
of  an  agent  conld  be  giren  in  evidence  the  agency  mnst  be  proved. 
Hay8  V.  Lynn,  7  Watts,  62i.  An  implied  agency  o&nnot  be 
extended  beyond  the  obvious  parposes  for  which  it  was  created. 
Story  on  Agency,  §  87.  Custom,  to  be  good,  must  be  certain* 
nniform,  reasonable,  and  snfficiently  ancient  to  be  generally  known. 
CoUing  T.  ffope,  3  W.  C.  C.  R.  149;  Newbold  v.  Wright,  i  Bawle, 
195.  The  ratification  of  an  act  of  an  agent,  in  order  to  bind  the 
principal,  must  be  with  a  full  knowledge  of  all  the  material  facta. 
Phil.,  Wil.  S  Bait.  R.  R.  Co.  y.  Cowell,  4  Casey,  329;  Otoings  T. 
Hull,  9  Pet.  607;  Hays  v.  Stone,  7  Hill,  128;  Copeland  v. 
MercantiU  Ins,  Co.,  6  Pick.  198.  An  agent  exercising  the  usual 
diligence  will  not  be  responsiblo  f  or  loss  from  fraud  or  insolvency  of 
persons  whom  he  has  trusted.  Story  on  Agency,  g  203.  And  the 
tOBB  must  be  actnal,  not  merely  probable.     Stoiy  on  Agency,  g  33% 

M.  W.  Acheson,  for  defendants  in  error.  Actual  authority  nu| 
be  inferred  from  acta  and  oircumstances,  in  the  absence  of  diieot 
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proof.  Dougherty  v.  Hunter y  4  P.  P.  Smith,  380;  Allegheny  City  J. 
?{cClurJcan,  2  Harris,  81;  Sterling  y,M,  £  S.  Trading  Cfe.,  11  S.  & 
R  179;  2  Kent,*  613;  Piatt  v.  Olliver,  2  McLean,  268;  WHght  y. 
Burbank,  14  P.  P.  Smith,  247.  Where  one  undertakes  to  coUect 
money  he  is  responsible  for  the  acts  of  the  agent  he  employs.  Wit^ 
gate  v.  Mechanics?  Bank,  10  Barr,  104;  Montgomery  County  Bank 
T.  Albany  Bank,  8  Barb.  396. 

Agkew,  J.  There  are  but  two  questions  in  this  cause  which  are 
required  to  be  noticed.  Pirst, whether  J.  M.  Bradstreet  &  Son  author- 
ized the  receipt  of  June  2, 1865,  by  which  they  undertook  to  collect 
the  claims  mentioned  in  it,  and,  second,  the  nature  of  their  liability. 
It  is  undisputed  that  J.  M.  Bradstreet  &  Son  had  a  branch  office 
in  Pittsburgh,  of  what  they  termed  their  "improved  mercantile 
agency,''  and  that  the  persons  employed  in  this  office  were  their 
agents.  They  only  deny  that  their  business  was  a  collecting 
agency,  asserting  that  it  was  confined  to  giving  to  subscribers  in- 
formation of  the  mercantile  standing  of  men  in  business  in  the 
different  parts  of  the  country.  It  is  in  testimony  that  the  accept- 
ances mentioned  in  the  receipts  were  delivered,  as  the  witness 
states,  to  J.  M.  Bradstreet  &  Son  at  the  office  of  the  agency,  and 
the  receipt  given  for  them  is  in  the  name  of  J.  M.  Bradstreet  & 
Son,  and  was  made  out  by  a  person  in  the  office,  acting  in  their 
business.  This  was  in  1865.  In  1867  the  plaintiffs  were  called  on 
by  a  person  belonging  to  the  office  for  a  power  of  attorney  to  be 
sent  to  their  agent  or  attorney  in  Memphis,  Tennessee,  to  enable 
ihem  to  collect  the  moneys  for  the  acceptances  from  Johji  W. 
Wood,  the  attorney  to  whom  the  acceptances  had  been  sent  by 
them,  and  who  having  collected  the  money  had  failed  te  pay  it  over 
to  the  defendants.  This  power,  directed  to  J.  B.  Woodward,  of 
Memphis,  and  dated  August  30,  1867,  was  handed  to  the  person  in 
charge  of  the  Pittsburgh  office,  who  gave  for  it  a  receipt  of  the 
same  date  in  the  name  of  the  defendants,  stating  that  the  power 
was  executed  by  the  plaintiffs  at  the  request  of  the  defendants,  and 
addressed  to  their  agent,  J.  B.  Woodward.  Woodward  himself  tes- 
tifies that  he  was  called  on  in  Memphis  by  J.  De  Soto,  the  agent  of 
J.  M.  Bradstreet  &  Son  in  that  city,  and  at  his  request  and  in  his 
company  went  to  John  W.  Wood  and  demanded  of  him  the  money 
he  had  collected  on  the  acceptances.  He  also  testifies  that  his  cor- 
respondence was  with  J.  M..  Bradstreet  &  Son,  and  not  with  the 
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plaintiSs,  and  tLat  he  was  engaged  to  attend  to  the  bnsineea  by  J. 
De  Soto,  the  agent  of  the  defendants  at  Memphis.  There  are  some 
minor  matters  not  necessary  to  be  detailed.  These  facts  were 
clearly  sufficient  to  go  to  the  jury  upon  the  question  vhether  the 
receipt  was  given  by  the  defendants,  and  we  see  no  error  in  the 
court  below  refusing  to  take  the  case  from  the  jury. 

The  next  question  is  upon  the  nature  of  the  liability  arising 
upon  the  receipt.  It  is  in  the  following  words:  "J.  M.  Bradstreet 
&  Son,  improved  mercantile  agency,  Pitteburgh,  June  2,  1865. 
Beceivcd  of  Messrs.  Evcrson,  Preston  &  Go.  fonr  duplicate  accept- 
ances  for  collection,  versus  Watt  C.  Bradford,  Memphie,  Tennes- 
see, amounting  in  all  to  $1,726.37."  (Signed)  "J.  M.  Bradstreet  St 
Son." 

It  is  argued,  notwithstanding  the  express  receipt  "for  collectioa," 
that  the  defendants  did  not  undertake  for  themselTes  to  collect, 
but  only  to  remit  to  a  proper  and  responsible  attorney,  and  made 
themselves  liable  only  for  diligence  in  correspondence,  and  giving 
the  necessary  information  to  the  plaintiffs ;  or  in  briefer  terms, 
that  the  attorney  in  Memphis  was  not  their  agent  for  the  collection, 
but  that  of  the  plaintiffs  only.  The  current  of  decision,  however, 
ia  otherwise  as  to  attorneys  at  law  sending  claims  to  correspondenta 
for  collection,  and  the  reason  for  appplying  the  same  rule  to  colleo- 
tion  agencies  are  even  stronger.  They  have  their  selected  ageota 
in  every  part  of  the  country.  From  the  nature  of  such  ramified 
institntions  we  must  conclude  that  the  public  impression  will  be> 
that  the  agency  invited  customers  on  the  very  ground  of  ita  faoili- 
ties  for  making  distant  collections.  It  must  bo  presamed  from  ita 
business  connections  at  remote  points,  and  its  knowledge  of  the 
agents  chosen,  the  agency  intends  to  undertake  the  performance  of 
the  service  which  the  individual  customer  is  unable  to  perform  for 
himself.  There  is  good  reason  therefore  to  hold,  that  such  on 
agency  is  liable  for  collections  made  by  its  own  agents,  when  it 
nndertakea  the  collection  by  the  express  terms  of  the  receipt.  If  it 
does  not  so  intend,  it  has  it  in  its  power  to  limit  responsibility  by 
the  terms  of  the  receipt  An  example  of  this  limited  liability  is 
found  in  the  case  of  Bullitt  v.  Baird,  decided  at  Philadelphia  in 
1870,  the  only  case  in  this  State  upon  the  subject  of  snch  agenciee. 
There  the  receipt  read,  "For  collection  according  to  our  direction^ 
Mid  proceeds,  when  received  by  na,  to  be  paid  over  to  King  A 
Baiid."    AcToaa  the  face  of  the  receipt  was  printed  these  vordi 
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"N.  B.  The  owner  of  the  within  mentioned  taking  all  the  risks  of 
the  mail,  of  losses  by  failure  of  agents  to  remit,  and  also  of  losses 
by  reason  of  insurrection  or  war.'*  The  limitation  of  the  liability 
of  Bullitt  &  Fairthorn,  by  Mr.  Bullitt,  himself  a  good  lawyer,  is 
evidence  of  his  belief  that  a  greater  liability  would  arise  without 
the  restriction. 

Recurring  to  the  analogy  of  attorneys  at  law,  the  first  point  to  be 
considered  is  the  interpretation  given  by  the  courts  to  the  terms  of 
a  receipt  "for  collection/'  In  our  own  State  we  have  several 
decisions  in  point.  In  Riddle  v.  Hoffman's  Eafr,  3  Penn.  224, 
Riddle,  an  attorney  in  Franklin  county,  gave  a  receipt  in  these 
words:  "Lodged  in  my  hands  a  judgment-bill  granted  by  Henry 
H.  Morwitz  to  Henry  HofFman  for  the  sum  of  $1,200,  due  with 
interest  since  the  15th  of  May,  1811,  which  is  entered  up  in  Bed- 
ford county,  which  I  am  to  have  recovered  if  it  can  be  accom- 
plished.'' Riddle  sent  this  bill  to  his  brother,  a  practicing  lawyer 
in  Bedford.  The  money  was  made  by  the  sheriff,  but  by  the  neg- 
lect of  the  Bedford  Riddle  was  not  received  from  the  sheriff,  who 
became  insolvent,  and  the  money  was  thus  lost.  Hoffman  sued  the 
Franklin  county  Riddle  on  his  receipt  and  recovered.  On  a  writ 
of  error  it  was  contended  that  the  words  of  the  receipt,  "  which  I 
am  to  have  recovered  if  it  can  be  accomplished,"  imported  only  a 
limited  undertaking  to  have  it  collected  by  another,  and  not  to  col- 
lect it  himself.  But  this  court  held  that  the  receipt  contained  an 
express  and  positive  undertaking  for  the  collection  of  the  money, 
if  practicable,  and  not  merely  for  the  employment  of  another  to 
that  end;  and  that  the  defendant  was  bound  by  every  principle  of 
moral  and  legal  obligation  to  make  good  the  collection  of  the  judg- 
ment by  the  application  of  reasonable  diligence,  skill  and  attention. 

The  next  case  is  Cox  v.  Liwigston,  2  W.  &  S.  103.  This  was  the 
receipt :  "Received  of  Mr.  Thos.  Cox,  of  Lancaster,  Pa,.,  for  col- 
lection,  a  note  drawn  in  his  favor  by  Mr.  Dubbs,  calling  for  $497.65, 
payable  three  months  after  date.  The  note  was  left  with  an  instruc- 
tion to  bring  suit.  The  receipt  was  dated  August  30,  1837,  and 
Livingston  died  in  January  following  without  having  brought  suit. 
Dubbs  became  insolvent  It  was  held  that  Livingston  was  liable 
for  the  collection,  though  only  two  terms  intervened  between  the 
receipt  and  his  death. 

Krause  v.  Dorrance,  10  Barr,  462,  was  assumpsit  against  two 
attorneys  for  money  collected  and  not  paid  by  another  attorney  to 
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whom  they  sent  the  note  for  collection.  The  liability  of  the  origi- 
nal attorneys  for  the  collection  was  admitted,  bat  the  point  waa 
made  and  succeeded,  thut  a  demand  before  suit  was  necessaiy. 
lioGERS,  J,,  says  expressly  they  were  liable  for  the  acta  of  the  agent 
whom  they  employed,  but  being  witlioat  fault  thempelvea,  a  demand 
was  necessary  before  a  resort  to  an  action. 

In  Bhines  v.  Mans,  16  P.  F.  Smith,  192;  S.  C,  5  Am.  Eep.  365, 
the  receipt  was:  "  Received  for  collection  of  A.  Khines  one  note  on 
Lnkens  &  Beesou,  of  Rochester,  dai<d  October  30th,  1857,  for  #366." 
The  liability  of  KTans,  the  attorm^y,  ivas  conceded,  and  the  question 
was  on  the  statute  of  limitutioiiE,  tiiid  it  was  held  the  action  was 
barred  by  the  lapse  of  seven  years  mid  five  months  from  the  date  of 
the  receipt 

These  cases  show  the  understanding  of  the  bench  and  bar  of  this 
State  upon  a  receipt  of  claims  for  collection.  It  imports  an  under- 
taking by  the  attorney  himself  to  collect,  and  not  merely  that  he 
receives  it  for  transmission  to  another  for  collection,  for  whose 
negligence  he  is  not  to  be  responsible.  He  is  therefore  liable  by 
the  very  terms  of  his  receipt  for  the  negligence  of  the  distant  attor- 
ney, who  is  his  agent,  and  he  cannotshift  responsibility  from  him- 
self upon  his  client.  There  is  no  hardship  in  this,  for  it  is  in  his 
power  to  limit  his  responsibility  by  the  terms  of  his  receipt,  when 
ne  knows  he  must  employ  another  to  make  the  collection.  Bullitt 
V.  Biiird,  supra. 

We  find  cases  in  other  States  h^'ding  the  same  doctrine.  In 
LetL'ia  tC-  Wullace  t.  Peck  i£  Clark,  10  Ala.  143,  both  firms 
were  attorneys.  The  defendants  gave  tlieir  receipt  to  the  plaintiffs 
for  certjiin  notes  for  collection,  and  after  collecting  the  money, 
transmitted  it  to  tlie  payees  in  the  notes  instead  of  the  attorneys 
who  had  employed  them,  the  payees  having,  however,  indorsed  the 
Dotes.  Ucld,  that  Peck  &  Clark  were  liable  to  their  immediate 
principals,  the  plaintiffs,  there  being  no  evidence  that  the  payees 
had  given  them  notice  not  to  pay  over  to  Lewis  &  Wallace,  the 
original  attorneys.  This  is  a  direct  recognition  of  the  liability  of 
the  collecting  attorney  to  the  transmitting  attorney.  The  case  of 
Pollard  V.  Rowland,  3  Blackf.  (Ind.)  32,  is  more  directly  in 
point  Rowland  received  from  Pollard  claims  for  collection,  and 
sent  them  to  Stephen,  an  attorney  in  another  county.  Stephen 
obtained  gadgment,  and  collected  the  monoy.  Held,  that  Rowland 
was  accountable  to  Pollard  for  the  acts  of  Stephen  to  the  samA 
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exfcent  that  Stephen  was^  and  could  make  no  defense  that  Stephen 
could  not;  and  that  Rowland  was  liable  to  Pollard  for  the  money. 
Cummifis  v.  McLain  et  al,  2  Pike  (Ark.),  402,  was  a  case 
nearly  similar  to  the  Pennsylvania  case  of  Erouse  v.  Dorrance, 
supra.  The  attorney  sent  the  claim  to  another  attorney  at*  a  difih 
fcance,  and  was  held  liable,  but  for  the  omission  of  the  plaintiff  to 
make  a  demand,  he  failed  to  recover.  The  court  say  the  attorney 
is  liable  for  the  acts  of  the  attorney  he  employs.  In  a  Mississippi 
case,  two  attorneys,  Wilkison  and  Willison,  received  of  plaintiff  a 
claim  for  collection,  and  brought  suit  and  obtained  judgment. 
They  dissolved  partnership,  Wilkison  retiring  from  tlie  practice; 
and  Willison  took  another  partner,  Jennings,  who  received  the 
money  from  the  sheriff.  In  a  suit  against  Wilkison  as  surviving 
partner  of  Willison,  he  was  held  liable  for  the  receipt  of  the  money 
by  Jennings.  Wilkison  v.  Oriswoldj  12  Smedes  &  Marsh.  669. 
In  view  of  these  reasons  and  authorities,  we  hold  that  a  collecting 
agency,  such  as  the  defendants  have  been  found  to  be,  receiving 
and  remitting  a  claim  to  their  own  attorney,  who  collects  the  money 
and  fails  to  pay  it  over,  is  liable  for  his  neglect. 

Judgment  affirmed. 


FoLLANSBEE,  plaintiff  in  error,  v.  Walkeb. 

(72  Penn.  St.  DBS  P.  F.  Smith]  228.) 
WUneM — when  atiamey  may  be> 

An  attomej  who  has  opened  a  case  and  examined  witneioefl  ie  a  competent  wit 

new  for  his  client. 

AcTiox  of  assumpsit  brought  by  John  W.  Walker  against  11.  N. 
Armstrong  and  Joshua  FoUansbee,  constituting  the  firm  of  H.  N. 
Armstrong  &  Oo.  The  principal  question  in  the  case  was  as  to  the 
competency  of  the  attorney  for  defendant,  as  a  witness  in  behalf  of 
his  client.  This  question  is  stated  in  the  opinion.  The  plaintiff 
obtained  a  verdict  and  defendant  brought  error  to  this  court 

W.  Benson,  with  whom  were  A.  «7.  Fbster  and  E.  Babbitt,  tea 
plaintiff  in  error. 
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J.  C.  Marshally  with  whom  was  F.  P.  MarsKdtt,  for  defendant 
in  error. 

Read^  G.  J.  On  the  trial  of  this  case  A.  S.  Foster,  Esq.^  was 
offered  as  a  witness  on  the  part  of  the  defense^  objected  to  by  the 
plaintiff's  counsel,  and  rejected  by  the  court  for  the  following  rea- 
son: ^'  Mr.  Foster  is  attorney  for  the  defendant  Follansbee,  opened 
the  case  for  him  to  the  jury  and  examined  the  witnesses  for  said 
defendant,  and  the  court  on  this  ground  excludes  him  as  a  witness." 
This  is  assigned  for  error. 

In  Frear  v.  Drinker,  8  Barr,  621,  Mr.  Justice  Booebs  says:  '*It 
is  also  contended  an  attorney  is  not  a  competent  witness  for  his 
client  In  England  it  has  been  lately  ruled  that  an  attorney  is  not 
to  give  evidence  under  certain  circumstances. '^  He  cites  two  cases 
before  Mr.  Justice  Patteson  and  Mr.  Justice  Eble,  and  he  says, 
'^  The  furthest  the  court  has  yet  gone  is  to  discourage  the  practice 
of  acting  in  the  double  capacity  of  attorney  and  witness,  bat  there 
is  nothing  to  prohibit  an  attorney  from  being  a  witness  for  his 
client  when  he  does  not  address  the  jury." 

"  It  is  said,  and  I  agree,  that  it  is  a  highly  indecent  practice  for 
an  attorney  to  cross-examine  witnesses,  address  the  jury,  and  give 
evidence  himself  to  contradict  the  witnesses.    It  is  a  practice  which, 
as  far  as  possible,  should  be  discountenanced  by  courts  and  counsel. 
But  these  cases  are  not  open  to  this  objection,  because  it  appears 
negatively,  that  the  counsel  did  not  address  the  jury.      It  is  some- 
times indispensable  that  an  attorney,  to  prevent  injustice,  should 
give  evidence  for  his  client."    In  the  earlier  cases  in  Pennsylvania, 
the  objection  to  the  examination  of  the  attorney  in  the  cause  was 
his  interest  in  it,  as  in  the  case  of  the  late  Judge  Baldwin  in 
Miles  V.  O^Haray  1  S.  &  R.  32,  in  1814.     In  the  first  case,  Newman 
V.  Bradley y  1  Dal.  240,  in  the  year  1788,  Howell,  who  was  of  coon* 
sel  for  the  plaintiff,  gave  the  chief  evidence  to  support  the  action, 
and  he  and  Tod  argued  the  cause  before  the  jury,  and  there  waf  a 
verdict  for  the  plaintiff.     "When  Howell  offered  himself  as  a  wit- 
ness. Levy  objected  that  he  was  interested,  inasmuch  as  his  judg- 
ment fee  depended  on  his  success  in  the  cause.      But  the  objection 
was  overruled  by  the  court." 

The  two  English  cases  cited  by  Judge  Bogebs  have  since  been 
overruled.  Pitt  Taylor  in  the  2d  volume  of  his  Treatise  on  the 
Law  of  Evidence,  p.  1170,  g  1240,  4th  edition,  thus  states  the 
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law:  "The  judges  at  Xisi  Prius  were  at  one  time  inclined  to  regard 
as  vicmnpefenf  to  testify  all  persons,  whether  counsel,  attorneys  or 
parties,  who  being  engaged  in  a  cause  had  actually  addressed  the 
jury  on  behalf  of  that  side  on  which  they  were  afterward  called 
upon  to  give  evidence.  Further  investigation  of  the  subject,  how- 
ever, has  led  to  a  judicial  acknowledgment  that  no  such  practice 
exists."  The  authority  for  this,  Cohbett  v.  ffudson,  22  L.  J.  Q.  B. 
11,  1852,  the  judgment  of  the  court  (of  which  Mr.  Justice  E&lb 
was  one)  being  delivered  by  Lord  Campbell,  0.  J. 

The  question  may  therefore  be  considered  as  settled  in  England 
and  Pennsylvania,  and  also  in  Massachusetts:  Potter  v.  Inhabitants 
of  Ware,  1  Cush.  519.  There  was  therefore  error  in  holding  Mr. 
Foster  was  not  a  competent  witness. 

The  paper-books  on  both  sides  speak  of  testimony,  and  argued 
upon  it,  without  printing  the  evidence  on  which  the  remarks  are 
based,  which  obliges  us  to  disregard  what  might  otherwise  be  of 
importance. 

The  answer  of  the  court  to  the  third  point  appears  to  be  open  to 
the  technical  objection  that  the  plaintiff  could  not  recover  in 
his  own  name,  but  must  use  the  name  of  the  firm  of  Walker  & 
Armstrong. 

Judgment  reversed,  and  venire  de  novo  awarded* 


Ohabtubs  akd  Bobiksok  Tubi^ikis  Oohpaht,  plaintiiE  in  enar, 

T.  MoNakara. 

<nPeim.  St.  DBP. F. Smith] flmj 
End&nee — unttamped  inttrument, 

A  WTitton  agreement  made  in  April,  1868,  bat  not  stamped  aooording  to  Aet  of 
Oongreas,  is  not  admisBible  in  evidence  in  a  State  ooort.     (See  naU,p,  680.) 

Action  ]^rought  by  Bridget  McNamara  against  the  Ohartiers  and 
Bobinson  Turnpike  Soad  Company,  to  recover  for  work  done  by 
plaintiff  for  defendants.  During  the  trial  the  defendants  offered 
in  evidence  a  written  agreement  dated  April  24,  1868,  to  show  a 
*'  specific  contract  to  do  the  work  for  a  specific  sum,''  eto.  The 
Vol.  XIII.  —  85 


agreement  vtaa  escludcd  because  it  was  not  stampd,  as  required  b; 
act  of  coDgress.  Plaintiff  obtained  a  verdict  and  defendanta 
brought  error, 

Z.  K.  Duff  and  0.  Shiraa,  Jr.,  for  plaintiffs  in  error,  cited 
McOovemy.  Hoeaback,  3  P.  F.  Smith,  176;  Carpenter  v.  SneUtng, 
97  Maae.  452;  Green  t.  Holway,  101  id.  243 ;  3  Am.  Eep.  339 ; 
Sammom  T.  Holloway,  21  Mich.  163 ;  4  Am.  Eep.  465 ;  Lathum 
V.  Smith,  45  lU.  29;  Craig  v.  Dimmick,  47  id.  308;  Bunker  y. 
Oreen,  48  id.  243;  Oriffin  v.  Ranney,  35  Conn.  239;  The  People 
T.  Gates,  43  N.  Y.  40;  BMmpasa  t.  Taggart,  26  Ark.  398;  Duffy 
T.  Hobson,  40  Cal.  240;  6  Am.  Eep.  617;  Daily  v.  Coper,  23 
Tesae,  815. 

S.  A.  McClung,  for  defendant  in  error,  cited  Acts  of  Oongresa  of 
Jnne  30th,  1864,  and  Jaly  13th,  1866;  McCuUoch  t.  Maryland,  4 
Wheat.  316;  Untied  Statet  v.  Fisher,  2  Cranch,  358;  License  Tax 
Gases,  5  Wall.  463 ;  Mwris  t.  Jftrrw,  44  Miss.  441 ;  Cottm  ?. 
Billin,  33  La.  An.  .350. 

Agnbw,  J.  It  appears  in  the  bill  of  exceptions  in  this  case,  that 
the  defendants  oSored  in  evidence  a  special  written  contract,  dated 
April  34th,  1868,  for  the  performance  of  the  work  done  bj  the 
plaintiff.  Objection  to  its  rocoption  in  evidence  was  made  "because 
the  paper  is  not  stamped  as  required  by  the  act  of  congress."  The 
paper  being  unstamped,  the  court  rejected  the  evidence.  The 
single  question  is,  whether  the  act  of  congress  justified  the  court  in 
rejecting  the  paper  as  evidence.  Under  this  bill,  no  question  arisea 
upon  the  validity  of  the  written  contract  Had  the  paper  gone  in 
evidence,  that  point  could  have  been  fairly  open  to  discussion,  under 
the  9th  section  of  the  act  of  congress  of  July  13th,  1866,  amenda- 
tory of  the  158th  section  of  the  act  of  Jnne  30th,  1864,  declaring  s 
paper  not  stamped  "  with  intent  to  evade  the  providona  of  the 
act,"  invalid  and  of  no  effect.  Laws  of  U.  S.,  1866,  p.  803-4;  id. 
1864,  p.  148.  The  inqnir;  nnder  this  bill  is,  therefore,  confined  to 
the  amendment  of  the  163d  section  of  the  act  of  1864,  contained  in 
the  9th  seotion  of  the  act  of  1866  (p.  149),  in  these  irords:  "That 
hereafter  no  deed,  instrument,  document,  writing  or  paper  required 
by  law  to  be  stamped,  which  has  been  signed  or  issued  w:tbont 
being  duly  stamped,  or  with  a  deficient  stamp,  nor  any  copy  tLereof, 
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shall  be  received  or  admitted,  or  used  in  evidence  in  any  court, 
until  a  legal  stamp  or  stamps,  denoting  the  amc^jit  of  the  tax, 
shall  have  been  affixed  thereto  as  prescribed  by  law."  This  pro- 
vision gives  rise  to  two  questions,  the  first  upon  the  meaning  of  the 
enactment ;  the  second,  upon  the  power  of  congress  to  make  it 

It  has  been  held  in  Massachusetts  and  Michigan,  that  the  pro- 
vision applies  only  to  the  federal  and  not  to  the  State  courts.  Car^ 
penfer  t.  Snellinff,  97  Mass.  452;  Lmo^en^e  t.  ffalloway,  21 
Mich.  162.  It  seems  to  us  this  interpretation  of  the  act  of 
congress  was  not  well  considered,  and  is  contrary  to  the  language 
and  the  design  of  the  act.  The  words  are,  ^^or  used  in  evidence  in 
any  court.''  Language  could  not  be  broader,  and  no  exception  or 
qualification  is  to  be  found  in  the  act,  while  the  design  of  congress 
makes  the  meaning  perfectly  clear.  The  paper  is  not  to  be  admit- 
ted or  used  in  evidence,  "until  a  legal  stamp,  or  stamps,  denoting 
the  amount  of  the  tax,  shall  have  been  affixed  thereto,  as  prescribed 
by  law."  Thus  the  purpose  is  plain  to  prevent  the  use  of  the 
unstamped  paper,  so  long  as  it  remains  without  payment  of  the  tax 
or  duty  upon  it.  This  is  simply  a  disqualification  of  the  instrument 
in  the  hands  of  the  delinquent,  to  prevent  its  use,  until  he  pays  the 
tax.  If  "  any  court "  mean  only  the  federal  courts,  the  design  of 
congress  is  totally  frustrated,  as  mil  be  seen  at  once  upon  referring 
to  schedule  B,  containing  the  subjects  of  the  stamp  tax,  numbering 
over  forty  classes  of  "  deeds,  instruments,  documents,  writings,  and 
r^ipers,"  used  in  ordinary  business.  They  will  be  found  to  compre- 
hend all  those  numerous  writings  of  every  kind,  which  enter  into 
the  domestic  affairs  of  the  people,  and  the  business  of  every-day 
life,  in  the  very  bosom  of  the  State  —  a  few  for  example  :  agree- 
ments, checkSj  orders,  bills,  bonds,  certificates,  deeds,  mortgages, 
policies  of  insurance,  le^es,  powers  of  attorney,  protests,  receipts, 
and  legal  documents.  Kow,  for  one  such  paper  which  can  be  sued 
upon  in  the  federal  court,  by  reason  of  ex-territorial  citizenship  or 
other  ground  of  federal  jurisdiction,  nine  hundred  and  ninety-nine 
others  can  never  reach  a  federal  court,  and  must  be  prosecuted  in^ 
tie  courts  of  the  State  where  they  were  made,  and  where  the  par- 
tie)  reside.  This  law  is  a  revenue  law,  and  of  what  use  is  the  dis- 
quAlification  of  the  paper  until  the  stamp  duty  is  paid,  as  a  means 
of  enforcing  payment,  unless  "  any  court "  means  State  courts,  as 
well  as  fedend  ?  Other  portions  of  the  section  confirm  this  inter- 
pretation.   The  United  States  hare  no  offices  for  the  recording  of 
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deeds,  mortgiigfs,  powers  of  attorney  and  other  documents,  yet  the 
paper  is  forbidden  lo  be  reronicd  till  tlie  proper  stamp  tai  be  paid. 
The  word  '*  recorded  "  cannot  l>e  separated  from  its  immediate  con- 
text, the  words  following  it,  viz. :  **  or  admitted,  or  used,  in  evidence 
in  any  court,"  both  run  together,  are  part  of  the  same  sentence, 
and  interpret  each  other.  If  **  recorded"  applies,  as  it  must,  to 
State  offices  of  record,  *'any  court"  aj)plies  with  equal  force  to 
State  courts.  Then,  alto,  the  words  '^  until  a  legal  stamp  or  stamps 
denoting  the  amount  of  tax  shall  have  been  affixed  thereto, /?f«- 
scribed  hy  law,''  refer  to  all  the  different  kinds  and  amounts  ol 
stamps  in  schedule  B,  just  as  clearly  as  the  words  "  deeds,  instru- 
ments, documents,  writings  and  papers,"  refer  to  their  varioua 
kinds  in  that  schedule,  and  thus  bring  us  back  a  second  time  to  the 
entire  body  of  writings  and  papers  in  use  among  the  people  within 
the  State. 

IIow  can  it  be  said,  in  view  of  all  these  provisions,  the  subjecta 
of  the  tax  and  the  evident  design  of  congress,  that  the  words  "any 
court,"  thus  used  in  the  broadest  form  and  fullest  sense,  without 
qualification  or  exception,  are  to  be  limited  to  the  federal  courts, 
and  thereby  to  defeat  the  enforcement  of  the  payment  of  the  tax, 
the  only  real  purpose  of  the  provision  ?    When  it  is  said,  as  in  Cct* 
penter  v.  Smiling^  supra,  that  congress  cannot  pass  laws  regolatiiJg 
the  competency  of  evidence  in  the  trial  of  caases  in  the  several 
States,  the  purpose  of   this  provision  is  incorrectly  stated.    The 
abstract  proposition  is  true,  but  it  is  misapplied.     The  purpose  of 
congress  was  not  to  make  rules  of  evidence,  but  to  stamp  the 
instrument  of  evidence,  with  a  disqualification,  which  will  prevent 
its  use  as  evidence  until  the  delinquent  has  paid  his  tax.     If,  then, 
in  legislating  upon  proper  subjects  of  federal  power,  so  as  to  enforce 
the  execution  of  the  rightful  power  of  congress,  it  be  said  con- 
gress can  affix  to  the  subject  of  the  exercise  of  its  clearly  granted 
powers,  qualities  which  must  be  recognized  by  State  courts,  I  deny 
the  assertion,  and  I  oppose  to  it  the  second  section  of  the  sixth  article 
of  the  federal  constitution,  which  makes  such  a  law  the  supreme 
law  of  the  land,  binding  on  the  judges  in  every  State.     If  in  legist 
lating  on  a  proper   subject  of  federal  power,  congress   declare  a 
forfeiture,  for  instance,  of  smuggled  goods,  with  intent  to  evade 
payment  of  the  duties  on  them,  the  State  courts  are  clearly  bound 
to  recognize  the  title  acquired  by  forfeiture  in  whosesoever  handi 
the  goods  may  be.     When  the  subject  of  a  law  is  fairly  within  a 
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federal  power  given  in  the  constitution,  congress  has  express 
power  to  pass  all  laws  necessary  and  j>roper  to  carry  the  given 
power  into  execution.  This  is  the  test  of  the  competency  of  this 
evidence.  The  instrument  being  a  proper  subject  of  the  federal 
power  to  tax,  it  is  just  as  clearly  competent  for  congress  to  aflBx  a 
disability  to  the  unstamped  paper  that  will  compel  the  payment  of 
the  tax.  The  propriety,  as  well  as  the  necessity,  of  the  disability 
in  this  case,  is  so  obvious,  it  does  not  admit  of  a  serious  question. 
The  writing  is  a  thing  done  between  private  persons,  unseen  by 
the  eyes  of  revenve  officers.  Neither  party  has  a  motive  to  reveal 
it  for  taxation,  for  the  tax  enhances  the  price  of  an  article  of  sale, 
and  the  expense  of  every  pecuniary  transaction  evidenced  by  a 
writing.  Neither  is  interested  in  inflicting  the  penalty  upon  the 
other.  The  very  touch-stone  of  the  value  of  tlie  writing  to  the 
party  who  claims  under  it,  is  his  ability  to  put  it  in  evidence.  It 
is  just  here  the  law  touches  the  writing  with  its  power,  and  makes 
it  useless  to  the  party  until  he  performs  his  duty,  by  paying  the 
tax  upon  it.  What  can  be  more  proper,  and,  indeed,  more  just? 
lie  makes  his  contract  under  the  law  and  subject  to  it.  He  knows, 
or  is  presumed  to  know,  his  duty,  and  should  perform  it.  If  he  fail 
from  real  ignorance,  or  for  reasons  which  show,  that  he  did  not 
intend  to  defraud  the  revenue,  the  instrument  is  not  invalid,  and 
he  has  but  to  procure  the  writing  to  be  stamped,  and  can  then  use 
it  in  evidence.  Then  on  what  principles  of  reason,  or  of  sound 
constitutional  law,  can  a  State  court,  subordinate  in  this  respect 
by  the  federal  constitution,  disregard  the  act  of  congress,  and 
receive  the  disqualified  paper  in  evidence,  when  the  prohibition 
concerns  the  rights  of  the  superior  government,  and  is  essential  to 
its  power  to  collect  the  tax  ?  The  taxing  power  being  a  clear  fed- 
eral grant  of  power,  and  the  disqualification  affixed  to  the  writing 
as  an  instrument  of  evidence,  being  clearly  proper  to  compel  pay- 
ment of  the  tax,  the  case  falls  directly  under  that  provision  of  the 
federal  constitution  which  makes  the  law  supreme,  "and  the 
judges  in  every  State  shall  be  bound  thereby,  any  thing  in  the  con- 
stitution or  laws  of  any  State  to  the  contrary  notwithstanding." 

AVe  come  next  to  the  question  of  power,  if,  indeed,  there  can  be 
wiy  question  in  a  matter  so  plain.  But  courts  in  other  States  have 
lenied  the  power,  and  their  decisions  have  been  cited  to  us.  1 
shall,  therefore,  state  our  views  briefly.  I  heartily  concede  the 
ioctiine  of  State  rights  in  all  those  things  wherein  State  right* 
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have  bcN3n  withheld  from  the  federal  government,  and  are  bj  the 
30U8titiition  itBclf  reserved  to  the  States,  or  the  people  thereof. 
In  all  that  concenia  the  personal  happineaB  and  freedom  ot  the 
citizen,  the  State  is  his  natural  protector,  and  I  would  cling  to  ker, 
therefore,  in  whatever  belongs  to  her  reserved  and  nngrantsd 
powers.  I  have  said  heretofore,  that  the  doctrine  of  State  rights, 
pushed  to  excess,  culminated  in  civil  war,  while  the  rebound, 
cansed  by  the  snccess  of  the  federal  arms,  threatens  a  consolida- 
tion eqnallj  serious;  and,  therefore,  that  the  land-marks  of  the 
constitution,  as  planted  by  Ghief-JaBtice  MxusHALLand  his  asso- 
ciates, on  the  solid  gronnd  of  reason,  and  a  due  regard  to  the  rights 
of  the  States  and  of  the  Union,  constitute  the  only  safe  guides  of 
decision.  Craig  v.  Kline,  15  P.  F.  Smith,  399.  But  when,  as  here, 
a  clear  case  of  federal  power  comes  before  ua,  the  paramount  duty 
we  owe,  as  State  judges,  to  the  federal  constitution,  requires  that 
we  should  uphold  the  exercise  of  the  federal  powers,  as  a  matter  of 
duty  and  conscienee. 

The  power  of  congress  "  to  lay  and  collect  taxes,  dnties,  imposts 
and  excises,"  is  the  first  great  power  conferred  in  the  enumeration 
of  powers  found  in  the  eighth  section  of  the  first  article  of  the 
constitution  of  the  TTnited  States,  aud  immediately  precedes,  as  its 
fcae  purpose  and  end,  the  power  "  to  pay  the  debts  and  provide  for 
tlie  common  defense  and  general  welfare  of  the  United  States." 
The  Iflth  clause  in  the  same  enumeration,  declares  that  congress 
shall  have  power  "to  make  all  the  laws  which  shall  bo  necessary 
and  proper  for  carrying  into  effect  the  foregoing  powers,  and  all 
other  powers  vested  by  this  constitution  in  the  government  of  the 
United  States,  or  any  department  or  officer  thereof," 

At  a  very  early  day  congress,  under  the  taxing  power,  passed  a 
stamp  tax  act,  on  the  Cth  of  July,  1797,  entitled  "  An  Act  laying 
duties  on  stamped  vellum,  parchmentand  paper."  1  IT.  S.  Stat,  at 
Large,  p.  527.  The  13th  section  contains  this  clause:  "And  no 
such  deed,  instrument  or  writing  shall  be  pleaded  or  given  in 
evidence  in  any  court,  or  admitted  in  any  court  to  be  available  in 
law  or  equity,  until  it  shall  be  stamped  as  aforesaid."  Next  came 
the  act  of  2d  of  August,  1813,  entitled  "An  act  laying  duties  on 
not«s  of  banks,  bankers,  and  certain  companies  ;  on  notes,  bonds, 
and  obligations  discounted  by  banks,  bankers,  and  certain  compa- 
nies; and  on  bills  of  exchange  of  certain  descriptionB,"  3  U.  S. 
Stat^  at  Large,  p.  77.     The  seventh  section  begins  with  this  pro- 
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Tidon :  "  That  no  instrument  or  writing  whatsoever,  charged  by 
this  act  with  the  payment  of  a  duty  as  aforesaid,  shall  be  pleaded  or 
given  in  evidence  in  any  court,  or  admitted  in  any  court  to  be 
available  in  law  or  equity,  unless  the  same  shall  be  stamped  oi 
marked  as  aforesaid."  This  section  contained  a  further  provision, 
enabling  the  party,  in  cases  of  omission,  to  pay  the  stamp  duty  to 
the  collector,  and  thereby  to  establish  the  efficacy  of  the  instru- 
ment. Similar  provisions  are  made  in  existing  laws.  Thus,  it 
appears  that  the  exercise  of  the  power  in  question,  in  its  most  rigid 
form,  is  an  old  practice  of  the  government,  sanctioned  by  those 
contemporary  with  the  formation  of  the  constitution,  and  familiar 
with  the  relations  between  the  States  and  the  federal  govemmenti 
Added  to  this  is  the  analogous  legislation  exercised  from  the  first 
year  of  the  organization  of  the  government.  Thus  the  act  of  July 
31st,  1879,  to  regulate  the  collection  of  duties,  in  the  12th  sec- 
tion, provides  that  goods,  wares  and  merchandise,  landed  without 
the  collector's  permit,  shall  be  forfeited,  and  may  be  seized  by  the 
officers  of  the  customs;  and  if  of  the  value  of  $400,  the  vessel, 
tackle  and  furniture  shall  be  subject  to  like  forfeiture  and  seizure. 
1  TJ.  S.  Stat,  at  Large,  p.  29.  The  act  of  June  4th,  1794,  for  the 
collection  of  the  internal  revenue  upon  distilled  spirits,  stills,  wines 
and  teas,  in  the  second  section,  provides  for  the  forfeiture  of  the 
spirits  distilled,  and  of  the  spirits  itself.  1  TJ.  S.  Stat,  at  Large,  p. 
379.  Then  there  are  the  numerous  8tatut3S  relating  to  the  coast- 
ing trade,  tonnage  duties,  the  embargo,  etc.,  forfeiting  both  vessel 
and  cargo;  and  various  statutes  on  the  subject  of  the  internal  rev- 
enue, forfeiting  the  subjects  of  taxation  for  non-payment  of  the 
taxes  and  excises;  and  decisions  thereupon  without  number.  See 
Brightly's  Federal  Digest,  p.  127-8,  278,  487,  736,  803.  Thii 
power  to  forfeit  the  subject  of  the  tax,  duty,  impost,  or  excise,  as  a 
consequence  of  evasion  or  non-payment,  is  undeniable,  for  the 
reason  thiit,  being  in  the  exercise  of  the  express  powers  of  the  con- 
stitution, and  the  lawful  means  of  carrying  these  powers  into  effect, 
they  are  within  the  clearly  defined  powers  granted  to  the  federal 
government.  Now,  it  is  perfectly  obvious  that  the  evidence  of 'the 
title  is  not  more  sacred  than  the  very  thing  itself.  If  the  latter  can 
be  forfeited  for  delinquency,  on  what  principle  can  it  be  affirmed 
that  the  former  cannot  be  reached  to  compel  pajrment  ?  Certainly 
the  paper  evidencing  the  owner's  right  to  money,  or  other  property, 
iM  quite  as  much  within  the  power  of  regulation  to  secure  payment 
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M  the  thing  itaelf  is,  of  which  it  is  the  mere  type  The  argameni 
which  afflnns  that  it  cannot  be  bo  regulated  phicea  the  inoideut  on 
higher  groiiDd  than  its  principal,  and  makes  the  shadow  more  sacred 
than  the  sabatance. 

It  is  said,  in  some  of  the  cited  cases,  that  the  exercise  <A  thiB 
power  enters  within  tlie  domain  of  the  State,  and  interferes  with  iti 
internal  affairs.  Qranted;  but  what  logical  consequence  follows  f 
Certainly  not  that  the  actof  congress  is  unconstitational  and  invalid. 
From  the  very  natnre  of  the  power  to  lay  taxes  and  excises,  ita 
exercise  comes  right  into  the  heart  of  the  State,  and  visits  its  citi- 
sens  in  all  their  most  private  relations,  estates  and  property.  It  ia 
not  more  searching  in  its  operation  tliaa  the  power  to  establish  a 
nniform  system  of  bankruptcy,  to  return  fugitives  from  justice  and 
labor,  to  call  oat  the  militia,  to  regulate  the  value  of  money  and  fix 
a  standard  of  weights  and  measures,  and  to  establish  post-offices  and 
post-roads;  yet  all  these,  admittedly,  enter  within  the  States,  and 
touch  most  intimately  its  business  and  people.  Like  the  taxing 
power,  these  are  among  the  express  powers  of  congress,  and  their 
rightful  exercise  within  the  States  ie,  therefore,  undoubted,  A  nota- 
ble instance  of  the  exercise  of  federal  power  within  the  bosom  of 
the  State  is  that  discussed  in  the  United  States  v.  Fishar,  2  Cranch, 
258,  under  the  act  of  congress  giving  priority  in  payment  to  the 
claims  of  the  United  States,  out  of  the  estates  of  decedents.  Ohief 
Jnstice  Ma.B3HALL  there  discussed  and  settled  the  interpretation 
of  the  nineteenth  clause  of  the  eighth  section  of  the  first  article, 
conferring  the  power  to  pass  necessary  and  proper  laws  to  carry  the 
main  powers  into  effect.  In  that  case,  from  the  duty  of  the  United 
States  to  pay  their  debts,  is  inferred  the  power  of  preserving  their 
own  claims  as  a  means  of  paying  debts ;  aad  from  this  was  inferred 
the  further  power  of  declaring  the  claims  of  the  United  States  first 
liens  on  the  estates  of  decedents,  thereby  entering  into  the  mojt 
aaored  trusts  of  the  State  herself,  in  which  she  holds  the  property 
of  the  dead,  and  changing  the  order  of  distribution  of  that  prop- 
erty,  placed  upon  it  by  State  legislation.  This  right  of  priority  of 
the  United  States  has  been  conferred  upon  the  sureties  of  dehtors 
by  way  of  subrogation. 

Without  extending  the  argument  unnecessarily,  the  license  tax 
cases  reported  in  5  Wall.  (U.  S.)  4C2,  bear  more  directly  upon 
the  qnestion  of  power  in  this  case,  and,  in  eSect,  settle  it  It  soema 
to  us  very  clear  that  the  prorision  of  the  act  of  18G6.  which  nxclndea 
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an  unstamped  writing  or  paper  from  record^  and  as  evidence  in  luy 
court  until  the  tax  be  paid^  is  not  a  rule  for  the  mere  regulation  of 
eyidence^  but  is  a  disqualification  attached  to  the  document^  making 
it  incompetent  to  fulfill  its  puqoose  as  an  instrument  of  evidence, 
until  the  stamp  duty  is  paid  ;  that  it  is  a  in'ovision  to  enforce  the 
payment  of  the  tax  of  the  most  necessary  kind,  and  binding  on  ill 
courts ;  and  that  it  falls  clearly  within  the  express  powers  of  con- 
gress to  levy  taxes,  duties,  imposts  and  excises,  and  to  make  all 
laws  necessary  and  proper  to  carry  the  taxing  power  into  execution. 

The  judgment  is  there/ore  affirfned. 

Thompson,  C.  J.,  dissented,  upon  the  ground  that  the  legisla- 
tion alters  a  rule  of  evidence  belonging  to  the  State  tribunals. 

Sharswood,  J.,  dissented. 

Nofn.— The  foregoing  case  is  in  conflict  wltb  the  current  aothorlty.  Bee  Bamxiota'^. 
TaooarU  0^  Ark.  896),  6  Am.  Rep.  eS8;  Green  ▼.  Holway  (201  Mass.  243),  8  Am.  Rep.  889;  Dailu 
▼.  Coktr  (88  Tex.  815),  7  Am.  Rep.  279;  Burmn  ▼.  Huntington  (21  Uich.  415),  4  Am.  Rep.  497; 
Duffy  T.  Hohmn  (40  Cal.  210),  6  Am.  R^.  617;  Davta  ▼.  BUhardBfm  (45  Miss.  499),  7  Am. 
Bep.  82;  7  Sammona  r.  HaUoway  (21  Mich.  162),  4  Am.  Rep.  466;  Moore  ▼.  Moore  (47  N.  Y. 
I07X  7  Am.  R«p.  466;  Moore  t.  QaMt  (100  Mass.  49),  7  Am.  Rep.  499.  —  Rkp. 


McFaddek,  plaintiff  in  error,  v.  Johnsok. 

(72  Peon.  St.  VSi  P.  F.  Smith]  83S.) 
Ikunagea  to  land — token  claim  for  doss  not  pass  by  deed  of  the  land, 

Plidntift  was  the  owner  of  land  through  which  a  railroad  was  constructed 
damaging  the  land.  She  contracted  to  sell  the  land  to  S.,  who  assigned  the 
contract  to  defendant.  Defendant  effected  a  settlement  with  the  railroad 
company  for  the  damages  done  to  the  land  in  constracting  the  road.  Plain- 
tiff, withoat  knowledge  that  defendant  had  received  the  damages  fipm  the 
company,  delivered  the  deed  to  defendant  pursuant  to  contract.  Held,  that 
she  could  recover  the  damages  of  defendant.  Such  damages  are  personal^ 
and  do  not  run  with  the  land  or  pass  by  the  deed. 

Action  brought  by  Eliza  McFadden  against  Henry  0.  Johnson. 
The  plaintiff  alleged  that  she  was  owner  of  land  through  which  the 
Pittsburg  and  Erie  Railroad  was  constructed  in  1856,  the  land 
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oeing  thereby  damaged;  that  in  1857  Bhe  contracted  to  adl  the  land 
to  one  Scott,  who  assigned  the  contract  to  defendant ;  that  the 
Atlantic  and  Great  Weatem  £ailroad  Company  sncceeded  the  E^tts- 
bui^  and  Erie  Railroad  Companj;  and  that  the  defendant  in  1862 
effected  a  settlement  with  the  Atlantic  and  Orcat  Western  BaOroad 
Company  for  the  damages  done  to  tlie  land  in  coDStnicting  the  road. 
Without  informing  plaintiff  that  he  had  collected  the  damages, 
defendant  received  the  deed  from  plaintiff  pnrsaant  to  the  contract. 
This  action  was  brought  to  recover  9625  damages  rooeived  bj 
defendant  from  the  railroad  company,  and  t363.63  unpaid  por- 
chase-money.  The  court  ruled  that  the  plaintiff  could  only  recover 
the  amount  of  pnrchase-money  nnpoid,  and  plaintiff  had  a  verdict 
for  that  amoant;     Plaintiff  brought  error  to  this  coort. 

Sloner  d  Patterson  and  A,  M.  Brown,  for  plaintiff  in  error. 

G.  W.  DeCamp,  for  defendant  in  error. 

Agnbw,  J.  The  court  below  charge  the  jnry  that  on  all  the 
eridcnce  the  plaintiff  waa  not  entitled  to  recover,  except  (or  the 
admitted  balance  of  purchase-money  unpaid  by  the  defendant. 
This  was  an  error,  the  plaintiff  liaving  shown  that  she  was  tlie 
owner  of  the  farm  when  the  railroad  company  entered  upon  it,  and 
niiide  the  cutting  and  filling  for  the  railroad  track,  for  which  she 
rhiimed  (himagos;  and  tliut  this  injury  was  done  by  the  Pittsburg 
uixi  Erie  Hjiilroitd  Compuny  before  the  road  passed  into  the  hands 
•)f  the  Atlantic  and  Great  Western  Railroad  Company.  The  facts 
lire  clearly  proved  by  a  number  of  witnesaes;  among  thera  was  Mr. 
JIumford,  a  land  surveyor,  and  a  director  of  the  Atlantic  and  Great 
^Vostflm  Railroad  Company,  who,  as  a.  member  of  a  committee  to 
Rottle  for  damages  and  the  right  of  way,  liad  examined  the  ground. 
He  testifies  distinctly  to  "the  profile  of  the  road  through  the  cut 
and  fill,  the  former  thirty  feet  deep,  and  the  latter  twenty-five  feet 
high,  at  their  lowest  and  highest  points  respectively.  This  profile 
he  testified  showed  the  condition  of  the  farm  after  the  grading  waa 
done,  and  that  it  waa  the  condition  in  which  the  Atlantic  and  Great 
Western  Company  took  the  road.  The  proof  is  equally  clear  that 
Johnson,  the  defendant,  settled  with  the  company,  and  received 
the  damages,  and  this  settlement  comprised  all  that  had  been  dons 
upon  this  farm.     The  cause  seoma  to  have  been  tried  and  decided 
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npon  the  principle  that  unless  Mrs.  McFadden  reserved  her  nght  to 
the  damages  they  passed  by  her  sale  of  the  farm  to  John  Scott,  who 
testifies  that  she  did  not  reserve  her  right  at  the  time  of  her  sa"e  to 
him,  and  that  he  also  did  not  reserve  the  right  at  the  time  of  his 
sale  to  Johnson.  This  was  a  manifest  error ;  the  reverse  being  true 
that  the  damages  did  not  pass  either  by  the  article  or  the  deed, 
unless  expressly  conveyed.  The  damages  for  the  injury  done  to  the 
land  while  Mrs.  McFadden  was  the  owner,  were  clearly  a  personal 
claim,  which  did  not  run  with  the  land.  If  the  company  entered 
unlawfully,  the  entry  and  work  done  upon  the  land  were  a  trespass, 
and  the  right  to  recover  damages  could  be  enforced  by  a  common- 
law  action.  If  the  entry  were  lawful,  the  company  acquired  a 
right,  for  which  the  damages  (so  called)  are  a  compensatioui 
enforceable  in  the  statutory  mode  given  to  assess  it.  Mc  Clinton  v. 
R,  S.  Co.,  16  P.  F.  Smith,  409.  In  either  case, — quacumque  via 
data, — ^therefore  the  right  is  personal,  belonging  to  the  owner  of  the 
land  when  the  entry  and  injury  took  place,  and  could  pass  only  by 
her  assignment  In  Schuylkill  Navigation  Co.  v.  Deckery  2  Watts, 
343,  the  very  point  is  decided,  that  the  damages  do  not  pass  by  the 
deed.  Chief  Justice  Gibson"  saying:  "  To  the  parties  proposed  to  be 
made  defendants  it  is  a  decisive  objection  that  they  have  not  title 
to  the  damages,  which,  being  in  compensation  of  an  injury  in  the 
nature  of  a  trespass,  could  not  pass  by  a  conveyance  of  the  land.'' 
The  same  principle  will  be  found  to  be  asserted  and  sustained  in 
the  following  cases:  Hart  v.  Kucher,  5  S.  &  R.  1;  Commonwealth 
y.  Shepardy  3  Penn.  609;  Reese  v.  Addams,  16  S.  &  R.  40. 
Instead,  therefore,  of  holding  Mrs.  McFadden  to  proof  of  a  reserva- 
tion of  her  claim  to  the  damages,  the  defendant,  Johnson,  was 
bound  to  show  that  she  had  parted  with  her  rights  which  had 
become  invested  in  him.  Neither  the  articles  with  Scott  nor  the 
deed  to  Johnson  is  exhibited;  but  it  is  to  be  presumed,  if  eithei 
contained  a  transfer,  it  would  have  been  noticed. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 


King  V.  Blackmore. 


KlKG,  plaintiff  in  error,  t.  Blacekobk, 

m  PenD.  Bt.  (jB  P.  P.  Bmitfa]  S4TJ 

Buret]/  —  wk«n  HabUity  tntaffeeled  bg  act*  o/prineipaL 

A  letuwd  premlHee  to  C,  aod  B  be<»iii6  sarat;  for  tlie  rant.  A  dlBtnlned  for 
aoa-p(i;meDt  of  rent,  bat  C  replevied  ajid  re-posseued  himself  of  the  gooda. 
/Teid,  th&t  the  peodeuc;  of  the  replevin  suit  was  not  k  bkr  to  ui  acUoD  bj  A 

aj^alnHt  B  as  Buretj. 

AcTioK  brought  by  D.  C.  Kiug  against  James  Blackmore,  od  a 
covenant  of  defciidnut  as  surety  for  tbe  payment  of  rent  by  WiUiam 
Lynn,  to  whom  plaintiff  had  leased  certain  premiwe.  The  defense 
was  that  plaintiff  had  distrained  for  non-payment  of  rent,  and  that 
Lynn  had  reposaessed  himself  of  the  goods  by  a  writ  in  replevin, 
the  replevin  suit  being  also  then  pending.  It  was  claimed  that 
plaintiff  could  not  have  two  actions  pending  and  undetermined  foi 
the  same  debt  The  judgment  was  in  favor  of  defendant  I^ain- 
liff  brought  error  to  this  court. 

J.  W.  Sail,  for  plaintiff  in  error, 

B,  F.  Lucas,  for  defendant  in  error,  cited  Qutnn  T.Wallace,  6 
Wliart  452. 

Aqnew,  J.  This  was  an  action  in  the  court  below,  against  the 
defendant  as  surety,  upon  a  distinct,  several  and  independent  cove- 
nant, as  bail  absolute  to  pay  the  rent  of  'William  Lynn,  a  tenant,  in 
consideration  of  the  letting,  and  for  a  valuable  consideration,  it  said 
also.  Tlie  instant  the  rent  fell  due  and  was  unpaid  by  Lynn,  a 
cause  of  action  arose  against  Blacliraore,  the  surety.  There  can- 
not bL'  a  doubt  that  King  could  have  sued  the  tenant  for  the  rent, 
and  bi'ought  an  action  also  against  the  surety,  and  proaoouted  both 
suits  concurrently  until  ho  obtained  satisfaction  from  one  of  them. 
As  the  phiintiff's  right  of  action  against  the  surety  was  immediate, 
ndependent  and  concurrent,  it  Is  plain  that  the  distresB  merely  ol 
the  goods  of  the  principal  was  not,  ipso  facto,  a  bar  or  a  suspension 
>f  the  plaintiff's  remedy  against  the  surety.  The  true  question, 
chcrcforc,  is  wliotlicr  the  distress  upon  the  tcnai>*'8  gonda  followed 
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immediately  by  a  replevin  by  the  tenant  and  a  return  to  the  writ 
by  the  sheriff,  that  he  had  executed  the  writ  by  delivering  the 
goods  to  the  plaintiff  in  the  replevin,  is  such  an  extinguishment  or 
satisfaction  in  law,  as  will  discharge  the  surety  from  his  separate 
covenant.  On  principle  clearly  it  is  not,  for  the  goods  were  not 
sold,  but  went  back  into  the  possession  and  custody  of  the  tenant 
as  his  own  property,  and  by  his  own  act;  and  the  landlord  had  in 
lieu  of  the  distress  only  the  replevin-bond,  and  the  liability  of  the 
sheriff  for  the  solvency  of  the  sureties  in  the  bond;  both  of  which 
wore  mere  choses  in  action,  and  not  satisfaction  joer  se.  Even  in 
the  case  of  a  levy  upon  execution,  the  levy  is  not  a  satisfaction 
wlu'ii  tlie  goods  remain  in  the  hands  of  the  defendant  in  the  writ, 
or  are  restored  to  him  at  his  own  instance.  Cu7nmins'  Appeal,  9 
\V.  »i,  S.  73  ;  Lyile  v.  Mehaffy,  8  Watts,  275  ;  Davids  v.  Harris,  9 
Barr.  501;  CathcarVs  Appeal,  1  Harris,  421.  The  replevin-bond  and 
sheriff's  liability  are  but  a  means  of  producing  ultimate  satisfaction, 
)ut  are  not  in  themselves  payment  of  a  precedent  and  absolute 
debt,  as  the  sureties'  debt  here  was.  They  are  neither  money  nor 
goods.  The  very  ground  upon  which  the  sheriff's  ultimate  liability 
stands  was  rested  by  Shippen,  president,  in  the  leading  case,  upon 
the  hardship  of  the  case  of  the  landlord;  "for  (says  he)  by  the 
replevin  he  is  divested  of  the  immediate  security  of  his  tenant's 
goods,  and  yet  has  no  right  to  interfere  in  the  choice  of  sureties, 
that  undertake  to  see  them  returned  when  he  has  established  hiff 
demand."     OxUy  v.  Cowperthwaite,  1  Dallas,  349,  360. 

The  court  below  founded  its  decision  on  the  supposed  authority 
of  Quinn  v.  Wallace,  6  Whart.  467.  But  that  case  is  no  prece- 
dent for  this.  That  case  decided  that  a  landlord  who  has  made  a 
distress  on  goods  of  his  tenant,  cannot  make  a  second  distress  on 
the  goods  of  an  undertenant  without  showing  that  the  distress  upon 
the  goods  of  the  tenant  was  insufficient  or  rendered  unproductive 
by  the  act  of  Ood,  or  of  the  tenant  himself ;  and  that  the  burden 
of  the  proof  of  the  insufficiency  or  unproductiveness  of  the  distress 
lay  on  the  landlord,  who,  having  taken  the  goods  into  possession, 
is  presumed  to  have  put  them  to  sale,  as  he  is  bound  to  do  under  the 
aot  of  1872,.  and  consequently  has  it  in  his  power  to  show  the  result 
of  the  sale.  But  the  present  case  is  clearly  distinguishable  from 
that,  on  the  very  gipund  that  the  record  of  replevin  and  sherifPs 
retom  show  that  the  goods  were  made  unproductive  by  the  aot  of 
ttie  tenant  himself,  who  has  had  them  returned  into  his  own  pos- 
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seaeion,  and  tlie  liability  of  the  bond  and  the  sheriff  sabetitnted. 
The  record  of  the  replevin  and  return,  therefore,  show  that  the 
distress  was  no  satisfaction,  and  consequentlj  no  bar  to  the  inde- 
pendent action  against  the  snrety  on  his  several  coTonaitt  as  ball 
absolute  for  the  rent.  Nor  can  the  aorety  or  baU  complain  of  this. 
Ilia  liability  is  original,  ooncorreat  and  prior  to  the  distress.  If  he 
has  to  pay  he  will  bo  entitled  by  subrogation  to  the  secority  of  the 
roploTin-bond.  See  Bums  v.  Huntingdon  Bank,  1  Penna.  395; 
Potl  v.  Nathant,  1  W.  &  S.  15S  ;  ArmstTong'a  Appeal.  6  W.  4  S. 
352.  He  can  prosecute  the  action  of  replevin  to  final  jadgment^ 
and  avail  himself  of  the  security  of  the  replevin-bond.  In  the 
meantime  he  can  protect  himself  against  the  risk  of  mispayment^ 
by  a  notice  to  the  tenant,  as  his  principal,  to  defend  the  suit  of  the 
landlord  against  himself  on  his  covenant  as  surety  for  the  rent 
Why  then  should  the  landlord  be  deprived  of  his  conoorrewt  remedy 
Bgunst  the  surety  by  a  replevin,  which  itself  accounts  for  the  dii- 
tresB,  and  shows  that  it  was  made  unavailable  by  the  tenant's  own 
act  P  The  consequence  Sows  from  the  very  form  which  the  con- 
tract was  made  to  take  by  the  mutual  acts  of  the  parties;  that  tJ  to 
say,  two  separate  and  independent  agreements  tor  the  debt.  Ikka 
the  several  liabilities  of  drawer  and  indorser,  the  remedy  against 
each  is  complete  and  independent,  and  can  be  pursaed,  concur- 
rently with  the  other,  to  judgment  and  execution,  andean  be  ended 
only  by  actnal  payment  or  a  legal  extinguishment  which  satisfies  the 
debt.  The  distress  and  replevin  were  not  a  bar  to  the  plaintiff's 
action,  and  the  court  erred,  therefore,  in  entering  judgment  for 
the  defendant  non  obstante  veredicto. 

The  judgment  is  reversed,  and  judgment  is  now  entered  for  the 
plaintiff  on  the  verdict,  with  int^est  since  the  rendition  thereof 
ftodoocta. 

Judgment  rtfointd. 
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Eouirrz,  plamtiS  in  error,  t.  EIibepatbioil 

w 

(TBPenn.  St.  QBS P.  F.  Smith]  87A.  j 

BMOiUarjf  eontraeU  —  rigMa  of  assignee.    Measure  of  damages  for  non- 
performance,   Market  value,  how  determined, 

A  Bold  oil  to  B  '*  to  be  delivered,  seller's  option,"  at  anj  time  until  December 
Slot,  at  18i  cents  per  gallon.  B  assigned  the  contract  to  C,  and  afterward  B 
entered  into  a  combination  to  raise  the  price  of  the  oil  in  market.  0  was  not 
implicated  in  the  combination.  In  an  action  against  A  for  non-deliverj  of 
the  oil,  held^  that  the  right  of  C  to  recover  was  not  affected  \>j  the  acts  of  B ; 
bat  that  in  estimating  the  damages,  the  fictitious  and  temporary  price  of  the 
oil,  resulting  from  the  "  comer "  in  the  market,  was  not  the  true  market 
Talue,  and  the  Jury  would  be  at  liberty  to  determine,  from  the  prices  immedi 
ately  before  and  after  the  date  for  delivery  and  from  other  sources  of  infor- 
mation, the  actual  market  value  of  the  oiL     (^e  Tiote, p,  696,) 

AcriOK  brought  by  Joseph  Eirkpatrick  and  James  Lyons,  consti- 
tuting the  firm  of  Eirkpatrick  &  Lyons,  to  the  use  of  Frederick  Fisher 
and  others,  trading  as  Fisher  Brothers,  against  William  J.  Kountz 
for  the  non-performance  of  the  condirions  of  the  following  memo- 
randum of  sale: 

"  PiTTSBUBG,  June  7th,  1869. 

**  Sold  to  Kirkpatrick  &  Lyons,  two  thousand  barrels  good  green 
merchantable  crude  petroleum  ♦  ♦  ♦  to  be  delivered  —  seller's 
option  —  at  any  time  from  this  date  till  December  31, 1869,  in  bulk 
oars  or  bulk  boats,  at  Cosmos  Oil  Works    ♦♦♦♦♦♦♦♦ 

(Signed)  "W.  J.  Kotjntz,  Seller.'' 

It  appeared  that  Fisher  Brothers  had  held.the  contract  by  assign- 
ment from  Kirkpatrick  &  Lyons  since  June  24, 1869.  The  eyidence 
was  conflicting  as  to  wheUier  defendant  had  any  notice  of  this 
assignment  until  December,  1869.  It  appeared  that  after  the 
assignment  to  Fisher  Brothers,  Kirkpatrick  &  Lyons  entered  into 
a  combination  to  raise  the  price  of  oil  in  the  market,  and  thereby 
created  a  '^  comer.''  The  court  ruled  that  this  did  not  inyalidatd 
the  claim  of  Fisher  Brothers  to  recoyer  damages  for  non-delirery, 
it  not  appearing  that  they  were  implicated  in  the  combination,  in 
any  way.  On  the  question  of  damages  the  allegation  of  plaintiffit 
was  that  the  market  prioe  of  oil  at  the  place  of  deliyery  Decembei 


81,  ISiiO,  was  18  cents  per  gallon.  The  defense  alleged  that  the 
fair  market  price  vas  less  tlian  18  ceiits  per  gallon.  But  the  court 
mlod  that  the  measure  of  damages  was  the  difference  between  tlie 
contract  pric«  and  the  price  as  claimed  b;  plaintiffs.  Plaintiffs 
had  a  verdict  for  the  amoant  claimed.  The  defendant  bronght 
arror  to  this  court 

S.  H.  Seyer  and  O.  Shiras,  Jr.,  for  plaintiff  in  error.  Fisher'B 
right  to  recover  was  affected  by  the  acts  of  Kirkpatrick  &  Lyons. 
Berden  v.  Burden,  5  Mass.  67;  Whitney  v.  Spmcer,  4  Cow.  39; 
Feoplej.  Bartlelt, dual, 671;  i  Parsons oa Contracts,  189;  Sergemt 
f.  IngeraoU,  1  Barr.  340;  Addison  on  Contracts,  Am.  Kotes,  880- 
'.123.  On  the  question  of  damages  %  Parsons  on  Oontraots,  483; 
Smithurst  T.  WooUton,  5  W.  &  S.  106,  were  cited. 

M,  W.  Aeheaon,  for  defendants  in  error. 

Aqnew,  J.  The  second,  third,  9ftb,  sixth,  seventh,  eighth, 
eleventh,  twelfth,  thirteenth,  fourteenth,  fifteenth  and  sixteenth 
errors  are  not  well  assigned,  for  all  the  answers  of  the  court  to  the 
points  wore  omitted.  When  a  court  simply  refuses  a  point,  the 
error  is  well  assigned  by  reciting  the  point,  and  stating  that  it  was 
refused.  Bat  when  the  judge  answers  specially,  in  order  to  intro- 
duce a  qualification  he  deems  necessary  to  make  bis  instruction  cor- 
rect, the  answer  roast  be  recited  as  well  as  the  point.  We  shall  not 
decline  considering,  however,  all  the  important  qaestions;  and  in 
order  to  disease  tbem  we  may  state  succinctly  Uie  nature  of  the 
case.  On  the  7th  of  June,  1869,  Koontz  sold  to  Kirkpatriok  & 
Lyons  two  thousand  barrels  of  crude  petroleum,  to  be  delivered  at 
bis  option,  at  any  time  from  the  date,  until  the  31st  of  Deoember, 
1869,  for  cash  on  delivery,  at  thirteen  and  a  half  cents  a  gallon. 
On  the  24th  of  June,  1869,  Eirkpatrick  &  Lyons  assigned  tlds  cod- 
tract  to  Fisher  &  Brothers.  Eountz  failed  to  deliver  tbe  oiL  He 
defends  on  the  ground  that  Kirkpatrick  &  Lyons,  and  others  hold- 
ing like  contracts  for  delivery  of  oil,  entered  into  a  combination  to 
raise  the  price,  by  buying  up  large  quantities  of  oil  and  holding  it 
till  the  expiration  of  the  year  1869,  and  thns  to  compel  the  sellers 
of  oil  on  option  contracts  to  pay  a  heavy  difference  for  non-delivery. 
Fisher  &  Brothers,  the  assignees  of  Kountz's  contract,  were  not  in 
the  combination,  and  the  principal  qaeetions  are  whether  Uiey  are 
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affected  by  the  acts  of  Kirkpatrick  &  Lyons,  sabsequent  to  the 
assignment;  whether  notice  of  the  assignment  to  Kountz  was  neces- 
sary to  protect  them,  and  what  is  the  true  measure  of  damages. 
The  court  below  held  that  Fisher  &  Brothers,  as  assignees  of  the 
contract,  were  not  affected  by  the  acts  of  Kirkpatrick  &  Lyons,  aa 
members  of  the  combination  in  the  following  October  and  subse- 
quently, and  that  notice  in  this  case  was  not  essential  fo  the  pro- 
tection of  Kountz. 

The  common-law  rule  as  to  the  assignability  of  choses  in  action 
no  longer  prevails,  but  in  equity  the  assignee  is  looked  upon  as  the 
true  owner  of  the  chose.  He  may  set  off  the  demand  as  his  own* 
Morgan  y.  Bank  of  North  America,  8  S.  &  B.  73;  Ramsey* s  Appeal, 
2  Watts,  228.  The  assignee  takes  the  chose  subject  to  the  existing 
equities  between  the  original  parties  before  assignment,  and  also  to 
payment  and  other  defenses  to  the  instrument  itself,  after  the 
assignment  and  before  notice  of  it;  but  he  cannot  be  affected  by 
collateral  transactions,  secret  trusts,  or  acts  unconnected  with  the 
subject  of  the  contract.  Davis  v.  Barr,  9  S.  &  R.  137  ;  Bechley  v. 
EcUrt,  3  Barr.  292;  Mott  v.  Clark,  9  id.  399;  Taylor  v.  Gitt,  10  id. 
428;  Northampton  Bank  y.  Balliet,  8  W.  &  S.  318;  Oorsen  v.  Craig, 
1  Wash.  C.  C.  424;  1  Pars,  on  Cent.  103,  196;  2  Story  on 
Cont.,  §  396,  n. 

The  act  of  Kirkpatrick  &  Lyons,  complained  of  as  members  of 
an  unlawful  combination  to  raise  the  price  of  oil,  was  long  subse- 
quent to  their  assignment  of  Kountz's  contract,  and  was  a  mere 
tort.  The  contract  was  affected  only  by  its  results  as  an  independ- 
ent act.  It  does  not  seem  just,  therefore,  to  Yisit  this  effect  upon 
Fisher  &  Brothers,  the  antecedent  assignees.  The  act  is  wholly 
collateral  to  the  ownership  of  the  chose  itself,  and  there  is  nothing 
to  link  it  to  the  chose,  so  as  to  bind  the  assignors  and  assignees 
together.  After  the  assignment,  there  being  no  guaranty,  the 
assignors  had  no  interest  in  the  performance  of  the  particular  con- 
tract, and  no  motiYC,  therefore,  arising  out  of  it  to  raise  the  price 
on  Kountz.  The  acts  of  Kirkpatrick  &  Lyons  seem,  therefore,  to 
have  no  greater  or  other  bearing  on  this  contract  than  the  acts  of 
any  other  members  of  the  combination,  who  were  strangers  to  the 
contract. 

In  regard  to  notice  of  the  assignment  to  Kountz,  it  is  argued, 
that  haYing  had  no  notice  of  it,  if  he  knew  of  the  conspiracy  to 
raise  the  price  of  oil,  and  thus  to  affect  his  contract,  and  that  Kirk* 
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Patrick  &  Lyons  were  parties  to  it,  bo  might  have  relied  cu  that 
fact  as  a  defense,  nnd  refused  to  deliver  the  oi!,  and  claimed  on  the 
trial  a  verdict  for  merely  nominal  damngcs  for  his  breach  of  his 
contract.  Possibly  in  such  a  speciii!  case,  waut  of  notice  might 
have  constituted  an  c<|uity,  but  the  answer  to  this  case  is,  that  no 
Buch  point  was  made  in  tlie  court  below,  and  there  does  not  seem  to 
be  any  evidence  that  Kountz  knew  of  the  conspiracy,  and  Kirk- 
patrick  &  Lyons'  privity,  and  relying  on  these  facte  deaiated  from 
purchasing  oil  to  fulfill  bis  contract  with  them.  As  the  case  stood 
before  the  court  below  we  discover  no  error  in  the  answers  of  the 
learned  judge  on  this  part  of  it. 

The  next  question  is  upon  the  pro]ier  measure  of  damages.  In 
the  sale  of  chattels  tbo  general  rule  is,  that  the  measure  is  the 
difference  between  the  contract  price  and  the  market  value  of  the 
article  at  the  time  and  place  of  delivery  under  the  contract.  It 
is  unnecessary  to  cite  authority  for  this  well-established  rule,  bot 
as  this  case  raises  a  novel  and  extraordinary  question  between  the 
true  market  value  of  the  article,  and  a  stimulated  market  price, 
created  by  artificial  and  fraudulent  practices,  it  is  necessary  to  fix 
the  true  meaning  of  the  rule  itself  before  we  can  approach  the 
real  question.  Ordinarily,  when  an  article  of  sale  is  iu  the  market, 
and  has  a  market  value,  there  is  no  difference  between  its  value 
and  (he  market  price,  and  the  law  adopts  the  latter  as  the  proper 
evidence  of  the  value.  This  is  not,  however,  because  value  and 
price  are  really  convertible  terms,  but  only  bccanao  they  are  ordi- 
narily so  in  a  fair  market.  The  primary  meaning  of  value  ie  worth, 
and  this  worth  is  made  up  of  the  neeful  or  estimable  qualities  of 
the  thing.  See  Webster's  and  Worcester's  Dictionaries.  Pric«, 
on  the  other  hand,  is  the  sum  in  money  or  other  equivalent  set 
upon  an  article  by  a  seller,  which  he  demands  for  it.  Id.  Value 
and  price  are,  therefore,  not  synonyms,  or  the  necessary  equiva- 
lents of  each  other,  though  commonly,  market  value  and  market 
price  are  legal  equivalents.  When  we  examine  the  autboritieB  we 
find  also  that  the  most  accurate  writers  use  the  phrase  market 
value,  not  market  price.  Mr.  Sedgwick,  in  hia  standard  work  on 
the  measure  of  damages,  4th  ed.,  p.  S60,  says:  "  Where  contract! 
for  the  value  of  chattels  are  broken  by  the  vendor's  failing  to 
deliver  property  according  to  the  terms  of  the  bargain,  it  seenu  to 
be  well  settled,  as  a  general  rule,  both  in  England  and  the  Uuitod 
States,  that  the  measure  of  damages  is  the  diffc  race  between  th« 
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contract  price  and  the  market  value  of  the  article  at  the  time  it 
Bhonld  be  deltvered  upon  the  ground;  that  this  is  the  plaintiff's 
real  loss^  and  that  with  this  sum  he  can  go  into  the  market  and 
supply  himself  with  the  same  article  from  another  yendor."  Judge 
KooERS  uses  the  same  term  in  Sniethurst  v.  Woohton,  5  W.  &  S. 
109:  "  The  value  of  the  article  at  or  about  the  time  it  is  to  be  deliy- 
ered,  is  the  measure  of  damages  in  a  suit  by  the  vendee  against  tho 
Tender  for  a  breach  of  the  contract."  So  said  Tilghman,  C.  J., 
in  Oirard  v.  Taggarty  5  S.  &  R.  32.  Judge  Sergea^j^t,  also,  in 
0^  Conner  v.  Forster,  10  Watts,  422,  and  in  Mott'y,  Banforiliy  6  id- 
308.  But  as  even  accurate  writers  do  not  always  use  words  in  a 
precise  sense,  it  would  be  unsatisfactory  to  r^ly  on  the  common  use 
of  a  word  only,  in  making  a  nice  distinction  between  terms.  It  is, 
therefore,  proper  to  inquire  into  the  true  legal  idea  of  damages  in 
order  to  determine  the  proper  definition  of  the  term  "  value."  Except 
in  those  cases  where  oppression,  fraud,  malice  or  negligence  enter 
into  the  question,  "the  declared  object  (says  Mr.  Sedg^vick,  in  liis 
work  on  Damages)  is  to  give  covipeiisation  to  the  party  injured  for 
tl.c  actual  loss  sustained,"  4th  ed.,  pp.  28,  29;  also,  pp.  3G,  37. 
Among  the  many  authorities  he  gives,  he  quotes  the  language  of 
Shippek,  C.  J.,  in  Bussy  v.  Donaldson,  4  Dall.  206.  '*As  to  the 
assessment  of  damages  (said  he),  it  is  a  rational  and  legal  princij^lc, 
that  the  compensation  should  be  equivalent  to  the  injury."  "The 
rule,"  said  Gibsox,  C.  J.,  "is  to  give  actual  compensation,  by  grad- 
uating the  amount  of  the  damages  exactly  to  the  extent  of  the  loss." 
"  The  measure  is  the  actual,  not  the  speculative  loss."  Forsyth  v. 
Pahner,  2  Har.  97.  Thus,  compensation  being  the  true  purpose  of 
the  law,  it  is  obvious  that  the  means  employed,  in  other  words,  the 
evidence  to  ascertain  compensation,  must  be  such  as  truly  reaches 
this  end. 

It  is  equally  obvious,  when  we  consider  its  true  nature,  that  as 
evidence,  the  market  price  of  an  article  is  only  a  means  of  arriving 
at  compensation;  it  is  not  itself  the  value  of  the  article,  but  is  tlie 
evidence  of  value.  Tlie  law  adopts  it  as  a  natural  inference  of  fact, 
but  not  as  a  conclusive  legal  presumption.  It  stands  as  a  criterion 
of  value,  because  it  is  a  common  test  of  the  ability  to  purchase  the 
thing.  But  to  assert  that  the  price  asked  in  the  market  for  an 
article  is  the  true  and  only  test  of  value,  is  to  abandon  the  proper 
object  of  damages,  viz.:  compensation,  in  all  those  cas(e  where  the 
market  evidently  does  not  afford  the  true  measure  of  ^  alue.     This 
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thought  is  well  expressed  by  Lewis,  C,  J.,  in  Batii:  of  Monfffonun/ 
T.  Reeve,  %  Cofioy,  146.  "  Tbc  paramount  rule  in  assessing  damages 
(he  says)  is,  that  every  peisou  unjustly  deprived  of  his  right*  should 
ftt  least  be  fully  compensated  for  the  injury  he  sustained.  Wheie 
articles  huve  a  determinate  value  and  an  unlimited  prodnction,  the 
general  rule  is  to  give  their  value  at  the  time  the  owner  was  deprived 
of  them,  with  iutcrest  to  the  time  of  verdict.  This  rule  has  been 
adopted  because  of  its  convenience,  and  because  it  in  general  answers 
the  object  of  the  law,  which  is  to  compensate  for  the  injury.  In 
relation  to  such  articles,  the  sujiplj  usually  keeps  pace  vith  the 
demand,  and  the  fluctuations  in  the  value  ore  bo  incoDsiderable  aa 
to  justify  the  courts  in  disregarding  them  for  the  sake  of  conven- 
ience and  uniformity.  In  these  cases,  the  reason  why  the  Tolne  at 
the  time  of  conversion,  with  interest,  generally  reaches  the  jasticQ 
of  the  case,  ia  that  when  the  owner  is  deprived  of  the  articles,  he 
ma;  purchase  others  at  that  price.  But  it  is  manifest  that  this 
would  not  remunerate  him  where  the  article  could  not  be  obtained 
elsewhere,  or  where  from  restrictions  on  its  production,  or  other 
causes,  its  price  is  necessarily  subject  to  considerable  flnctuation." 
This  shows  that  the  market  price  is  not  an  invariable  standard,  and 
that  the  converse  of  the  case  then  before  Judge  Lewis  is  equally 
true  —  that  is  to  say  —  when  the  market  price  is  unnaturally  inflated 
t>y  unlawful  and  fraudulent  practices,  it  cannot  be  a  true  moans  of 
ascertaining  what  is  just  compensation.  It  is  as  unjust  to  the  seller 
to  give  the  purchaser  more  than  just  compensation,  aa  it  is  to  the  pur- 
chaser to  give  him  less.  Eight  upon  this  point,  we  have  the  lan- 
guage of  this  court  in  the  case  of  a  refusal  by  a  purchaser  to  accept. 
Andrews  v.  Hoover,  8  Watts,  340.  It  is  said;  "The  jury  ie  bound 
by  a  measure  of  damages  where  there  ia  one,  but  not  alwajra  by  a  par^ 
ticular  means  for  its  at^certninment.  Kow  the  measure  in  a  case  like 
the  present,  is  the  difference  between  the  price  contracted  to  be  paid 
and  the  value  of  the  thing  when  it  ought  to  have  been  accepted; 
and  though  a  resale  ia  a  convenient  and  often  satisfactory  means,  it 
does  not  follow  that  it  ie,  nor  was  it  said  in  Oirard  v,  Taggarl,  to 
be  the  only  one.  On  the  contrary,  the  propriety  of  the  direction 
there,  that  the  jury  were  not  bound  by  it,  if  they  could  find  another 
more  in  accordance  with  the  justice  of  the  case,  seems  to  have  been 
admitted;  the  very  thing  complained  of  here."  Judge  Steo»o 
took  the  same  view  in  Troul  v.  Kennedy,  11  Wright,  898.  TbMt 
was  the  caao  of  a  trespasser,  and  the  jury  had  boon  told  that  tht 
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plaintiff  wad  entitled  to  the  just  and  full  yalue  of  the  property^  and 
if  at  the  time  of  the  trespass  the  market  was  depressed,  too  much 
importance  was  not  to  be  given  to  that  fact.  ^'  If  (says  Judge 
3tbong)  at  any  particular  time,  there  be  no  market  demand  for  an 
»rt:clo,  it  is  not  of  course  on  that  account  of  no  value.  What  a 
thing  will  bring  in  the  market  at  a  given  time,  is  perhaps  the  meas- 
ure of  its  value  then;  but  it  is  not  the  only  one."  These  cases 
plainly  teach  that  value  and  market  price  are  not  always  convert- 
ible terms;  and  certainly  there  can  be  no  difference  in  justice  or 
law,  in  an  unnatural  depression  and  an  unnatural  exaltation  in  the 
market  price — neither  is  the  true  and  only  measure  of  value. 

These  general  principles  in  the  doctrine  of  damages  and  authori- 
ties, prove  that  an  inflated  speculative  market  price,  not  the  result 
of  natural  causes,  but  of  artificial  means  to  stimulate  prices  by 
unlawful  combinations  for  the  purposes  of  gain,  cannot  be  a  legiti- 
mate means  of  estimating  just  compensation.  It  gives  to  the  pur- 
chaser more  than  he  ought  to  have,  and  compels  the  seller  to  pay 
more  than  he  ought  to  give,  and  it  is  therefore  not  a  just  criterion. 
There  is  a  case  in  our  own  State,  bearing  strongly  on  this  point: 
Blydenburgh  et  al.  v.  Welsh  et  al,  Baldwin's  Eep.  331.  Judge 
Baldwin  had  charged  the  jury  in  these  words:  "  If  you  are  satis- 
fied from  the  evidence,  that  there  was  on  that  day  a  fixed  price  in 
the  market,  you  must  be  governed  by  it;  if  the  evidence  is  doubtful 
as  to  the  price,  and  witnesses  vary  in  their  statements,  you  must 
adopt  that  which  you  think  best  accords  with  the  proof  in  the  case.'' 
In  granting  a  now  trial.  Judge  Hopkinson  said:  *'  It  is  the  price  — 
the  market  price  —  of  the  article  that  is  to  furnish  the  measure  of 
damages.  Now  what  is  the  price  of  a  thing,  particularly  the  market 
price?  We  consider  it  to  be  the  value,  the  rate  at  which  the  thing 
is  sold.  To  make  a  market,  there  must  be  buying  and  selling,  pur* 
chase  and  sale.  If  the  owner  of  an  article  holds  it  at  a  price  which 
nobody  will  give  for  it,  can  that  be  said  to  be  its  market  value  f 
Men  sometimes  put  fantastical  prices  upon  their  property.  For 
reasons  personal  and  peculiar,  they  may  rate  it  much  above  what 
any  one  would  give  for  it.  Is  that  the  value?  Further,  the  holden 
of  an  article,  flour,  for  instance,  under  a  false  rumor,  which,  ii  true, 
would  augment  its  value,  may  suspend  their  sales,  or  put  a  price 
upon  it,  not  according  to  its  value  in  the  actual  state  of  the  marked 
but  according  to  what  in  their  opinion  will  be  its  market  price  of 
value,  provided  the  rumor  shall  prove  to  be  true.    In  such  a  caae^ 
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it  is  clear,  that  tlie  asking  price  is  not  the  worth  of  the  thing  on 
the  given  day,  but  what  it  is  supposed  it  will  be  worth  at  a  f utura 
day,  if  the  contingency  shall  happen  which  is  to  give  it  this  additional 
value.  To  take  such  a  price  as  the  rule  of  damages,  is  to  malre  the 
defendant  pay  what  in  truth  never  was  the  value  of  the  article,  and 
to  give  to  the  plaintiff  a  profit  by  a  breacli  of  the  contract,  which 
he  never  would  have  made  by  its  performance. " 

The  case  of  suspended  sales  upon  a  rumor  tending  to  enhance  the 
price,  put  by  Judge  Uopkixsox,  bears  no  comparison  to  the  case 
alleged  here,  where  a  combination  is  intentionally  formed  to  buy  up 
oil,  hold  it  till  the  year  is  out,  and  tlius  force  the  market  price  up 
purposely  to  affect  existing  contracts,  and  compel  the  sellers  to  pay 
heavy  damages  for  non-fulfillment  of  their  bargains.  In  the  same 
case.  Judge  IIopkinson  further  said  :  "  We  did  not  intend  that 
they  (the  jury)  sliould  go  out  of  the  hmits  of  the  market  price,  nor 
to  take  as  that  price  whatever  the  holders  of  the  coffee  might  choose 
to  ask  for  it;  substituting  a  fictitious,  unreal  value,  which  nobody 
would  give,  for  that  at  which  the  article  might  be  bought  or  sold." 
"In  determining,"  says  an  eminent  writer  on  contracts,  "what  is 
the  market  value  of  property  at  any  particular  time,  the  jury  may 
Bomotimcs  take  a  wide  range;  for  this  is  not  always  ascertainable 
by  precise  facts,  but  must  sometimes  rest  on  opinion;  and  it  would 
seem  that  neither  party  ought  to  gain  or  lose  by  a  mere  fancy  price, 
or  an  inflated  and  accidental  value,  suddenly  put  in  force  by  some 
speculative  movement,  and  as  suddenly  passing  away.  The  qnes- 
tion  of  damages  by  a  market  value  is  peculiarly  one  for  a  jtuy.** 
Parsons  on  Contraot«,  vol.  2,  p.  482,  ed.  1857.  In  Smith  v.  Oriffith, 
8  Hill,  337-8,  Nelson,  C.  J.,  said:  "I  admit  that  a  mere  speculat- 
ing price  of  the  article,  got  up  by  the  contrivance  of  a  few  interested 
dealers,  is  not  the  true  test.  The  law,  in  regulating  the  measure  of 
damages,  contemplates  a  range  of  the  entire  market,  and  the 
average  of  prices,  as  thus  found,  running  through  a  reasonable 
period  of  time.  Neither  a  sndden  and  transient  inflatioti,  nor  a 
depression  of  prices,  should  control  the  question.  These  are  often 
accidental,  promoted  by  interested  and  illegitimate  combinations, 
for  temporary,  special  and  selfish  objects,  indei)endent  of  the  objects 
of  lawful  commerce;  a  forced  and  violent  perversion  of  the  laws  of 
trade,  not  within  the  contemplation  of  the  regular  dealer,  and  not 
deserving  to  be  regarded  as  a  prox)er  basis  upon  which  to  determine 
the  value,  when  the  fact  becomes  material  in  the  administration  ol 
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justice."  I  may  close  these  sayings  of  eminent  jurists  with  the 
language  of  Chief  Justice  Gibson,  upon  stock-jobbing  contracts; 
Wilson  V,  Davis,  5  W.  &  S.  523:  "To  have  stipulated,"  says  he, 
''for  a  right  to  recruit  on  separate  account,  would  have  given  to 
the  agreement  an  appearance  of  trick,  like  those  of  stock-jobWng 
contracts,  to  deliver  a  given  number  of  shares  at  a  certain  day,  in 
which  the  seller's  performance  has  been  forestalled  by  what  is  called 
cornering;  in  other  words,  buying  up  all  the  floating  shares  in  the 
market.  These  contracts,  like  other  stock-jobbing  transactions,  in 
which  parties  deal  upon  honor,  are  seldom  subjected  to  the  test 
of  judicial  experiment,  but  they  would  necessarily  be  declared 
fraudulent." 

Without  adding  more,  I  think  it  is  conclusively  shown  that  what 
is  called  the  market  price,  or  the  quotations  of  the  articles  for  a 
given  day,  is  not  always  the  only  evidence  of  actual  value,  but 
that  the  true  value  may  be  drawn  from  other  sources,  when  it  is 
shown  that  the  price  for  the  particular  day  had  been  unnaturally 
inflated.  It  remains  only  to  ascertain  whether  the  defendant  gave 
such  evidence  as  to  require  the  court  to  submit  to  the  jury  to  ascer- 
tain and  determine  the  fair  market  value  of  crude  oil  per  gallon,  on 
the  31st  of  December,  1869,  as  demanded  by  the  defendant  in  hia 
fifteenth  point.  There  was  evidence  from  which  the  jury  might 
have  adduced  the  following  facts,  viz. :  That  in  the  month  of  October, 
1869,  a  number  of  persons  of  large  capital,  and  among  them  Kirk- 
patrick  &  Lyons,  combined  together  to  purchase  crude  oil,  and 
hold  it  until  the  close  of  the  year  1869;  that  these  persons  were 
the  holders,  as  purchasers,  of  a  large  number  of  sellers'  option  con- 
tracts, similar  to  the  one  in  suit;  that  they  bought  oil  largely,  and 
determined  to  hold  it  from  the  market  until  the  year  1870,  before 
selling;  that  oil,  in  consequence  of  this  combination,  ran  up  in 
price,  in  the  face  of  an  inci'eased  supply,  until  the  dlst  day  of 
December,  1869,  reaching  the  price  of  17  to  18  cents  per  gallon, 
and  then  suddenly  dropped  as  soon  as  the  year  closed.  Major 
Frew,  one  of  the  number,  says:  "It  was  our  purpose  to  take  the 
oil,  pay  for  it,  and  keep  it  until  January  1,  1870,  otherwise  we 
would  have  been  heading  the  market  on  ourselves."  Mr.  Long  saya 
that  on  the  3d  of  January,  1870,  he  sold  oil  to  Fisher  ft  Brother 
(the  plaintiffs)  at  13  cents  a  gallon,  and  could  find  no  other  ptir«- 
chaser  at  that  price.  Several  witnesses,  dealers  in  oil,  testify  that 
they  knew  of  no  natural  cause  to  create  such  a  rise  in  price,  or  to 
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make  the  difference  in  price  from  December  to  JaDuary.  It  waa 
testified,  on  the  contrary,  that  the  winter  prodaction  of  oil  waa 
greater  in  December,  1869,  than  in  former  years  by  sereral  thon- 
Bosd  barrels  per  day,  a  fact  tending  to  reduce  the  price,  when  not 
Bustained  by  other  means.  Mr.  Benn  saye  he  knew  no  cause  for 
the  sudden  fall  in  price  on  the  let  of  Janaary,  1870,  except  that  the 
Bo>called  oombinatioQ  ceased  to  bny  at  the  last  of  December,  1869. 
It  was,  therefore,  a  fair  question  for  the  jury  to  determine 
whether  the  price  which  was  demanded  for  oil  on  the  last  day  of 
December,  1869,  was  not  a  fictitious,  unnatural,  inflated  and  tem- 
porary prico,  the  result  of  a  combination  to  "  boll  the  market,"  as 
it  is  termed,  and  to  compel  sellers  to  pay  a  false  and  swollen  price 
in  order  to  fulfill  their  contracts.  If  so,  then  such  price  was  not  a 
fair  test  of  the  Talne  of  the  oil,  and  the  jury  would  be  at  liberty  to 
determine,  from  the  prioes  before  and  after  the  day,  and  from  other 
Bourcee  of  information,  the  actual  market  value  of  the  oil  on  the 
81st  of  December,  1869.  Any  other  cause  would  be  unjust  and 
injurious  to  fair  dealers,  and  would  enable  gamblers  in  the  article 
to  avail  themselves  of  their  own  wrong,  and  to  wrest  from  honest 
dealers  the  fruits  of  their  business.  It  cannot  be  possible  that  a 
"comer,"  such  as  took  place  a  few  weeks  since  in  the  market  for 
the  stock  of  a  western  railroad  company,  where  Bhares,  worUt  in  the 
ordinary  market  about  160  each,  were,  by  the  secret  operationB  of 
two  or  three  large  capitalists,  forced  up  in  a  few  days  to  a  price 
over  (300  a  share,  can  be  a  lawful  measure  of  damages.  Men  are 
not  to  be  stripped  of  their  estates  by  such  cruel  and  wrongfol  prao- 
tices;  and  courts  of  jnstico  cannot  so  wholly  ignore  jastice  aa  to 
aasnme  such  a  false  standard  of  compensation.  Our  views  opon 
the  effect  of  the  affidavit  of  defeuBe,  on  which  the  learned  judge  in 
a  great  measure  ruled  the  question  of  damages,  will  be  expressed  in 
the  case  of  Kountz  v.  The  Citizens'  Oil  Boning  Co.,  in  an  opinion 
to  be  read  immediately. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 

Shabswood  and  Wiluams,  JJ.,  dissented  on  the  qneation  of 
the  measure  of  damages. 
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Babksb,  plaintiff  in  error,  y.  Dikshobb. 

(78  Fdim.  St.  en  P.  r.  Smith]  497 X 
Mi  ^good»ft%nidulefUly  obtained  —  iohen  bona  fide  pureha$&r  not  praUeML 

I.  GL  who  pretended  to  represent  B.  &  Co.  called  apon  D.  and  contracted  with  him 
for  wool  to  be  consigned  to  B.  &  Ck).  at  P.  J.  S.  also  called  upon  B.  &  Go.  and 
pretended  to  be  the  son  of  D.  and  contracted  to  sell  them  wool.  The  wool 
was  shipped  b7  D.,  consigned  to  B.  &  Co.,  but  was  received  hy  J.  S.  who 
delivered  it  to  B.  &  Co.  and  received  the  value  of  it.  Held,  that  D.'s  title 
was  not  divested  and  that  B.  &  Co.  were  liable  to  him. 

AcnoN  of  replevin  brought  by  John  Dinsmore  against  William 
Barker,  Jr.,  and  Jesse  B.  Kilgore,  constituting  the  firm  of  Barker, 
Jr.,  &  Co.,  for  45  sacks  of  wool,  of  the  yalue  of  $3, 81 6. 25.  It 
appeared  that  plaintiff,  who  resided  near  Burgettstown,  Washington 
county,  was  the  owner  of  the  wool  in  question  in  November,  1869; 
that  a  man  called  upon  him  saying  his  name  was  Barker  and  pre- 
tending to  represent  the  firm  of  Barker,  Jr.,  &  Co.,  who  were  wool 
merchants  at  Pitfcsburg.  Plaintiff  contracted  with  him  for  the  sale 
of  the  wool  in  question  and  received  a  memorandum  from  the  sup- 
posed agent  signed  with  the  firm  name.  The  wool  was  to  be 
shipped  to  Pittsburg,  consigned  to  the  firm,  and  payment  was  there 
to  be  made  to  Dinsmore  when  he  should  call.  The  same  person  also 
called  on  Barker,  Jr.,  &  Co.,  in  Pittsburg,  represented  himself  to  be 
Dinsmore's  son  and  contracted  with  them  to  sell  wool.  The  wool 
in  question  was  shipped  to  Pittsburg,  consigned  to  Barker,  Jr.,  ft 
Oc,  and  on  its  arrival  it  was  received  by  this  person,  and  delivered 
to  the  drayman  of  the  firm.  The  firm  paid  the  value  of  the  wool 
to  the  same  person.  The  judge  charged  the  jury  that  if  "  you  find 
that  this  pretended  Barker,  in  the  transaction  with  the  plaintiff, 
John  Dinsmore,  acquired  no  title  for  himself,  individually,  he  could 
convey  no  title  to  the  defendants,  and  your  verdict  will  be  for  the 
plaintiff.  But  if  you  find  from  the  evidence,  that  Dinsmore  sold 
the  wool  to  this  Barker,  as  an  individual,  on  his  own  responsibility, 
without  reference  to  the  fact  of  his  being  either  a  partner  with  the 
defendants,  or  their  agent,  and  if  that  was  the  intention  of  the 
parties  at  the  time,  then  the  plaintiff  will  not  be  entitled  to  leooTer, 
and  your  verdict  will  be  for  the  defendants." 
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The  verdict  waa  for  the  plaintiff  for  »3,1S1-71-  The  defondanU 
brought  error  to  tliis  court. 

A.  M.  Brown  and  T.  M.  Marshall,  for  plainti&a  in  errsr.  The 
plaintiff  inteudod  to  change  the  title  by  a  sale  to  a  pereoo,  snppos- 
iug  him  to  be  a.  member  of  the  firm,  and  thus  enabled  him  to  impose 
upon  the  firm,  and  he  must  beiir  the  loss.  Parker  t,  Patrick,  5  T. 
B.  175  ;  Mowrt/  v.  Wtthh,  8  Conn.  243  ;  Jtool  v.  IVencA,  13  Wend, 
572 ;  S?iiith  v.  Smilh,  9  Harris,  367.  A  bona  fide  purchaser  of  a 
chattel,  for  a  valuable  consideration,  in  the  usual  course  of  trad^ 
and  without  notice,  from  a  fraudulent  vendee,  takes  a  title  clear  of 
the  fraud,  whether  it  be  actual  or  legal.  Sinclair  v.  ZTsoiy,  4  Wright, 
417 ;  Mackinley  v.  McGregor,  3  Whart.  369 ;  Thwnpaon  v.  Lee,  3 
W.  &  S.  479  ;  Harris  v.  Smith,  3  S.  &  R.  30  j  Robinson  v.  Dauchy, 
3  Barb.  20 ;  Buffingtoii  v.  Oerrish,  15  Mass.  IfiS  ;  Morris  on  BeideTin 
{2d6d.),  88,  191. 

M.  W.  Ackeson,  with  whom  was  W.  B.  Rodgers,  for  defendant 
in  error.  Ko  man  can  be  divested  of  his  property  without  his  own 
consent ;  and  even  the  honest  purchaser  under  a  defective  title 
cannot  hold  against  the  true  proprietor.  Saltut  v.  Everett,  20 
Wend.  267 ;  Wilkinson  v.  A'tVyr,  2  Camp.  339 ;  Loeechman  t. 
Mackin,  2  Stark.  512 ;  McMahon  v.  Sloan,  2  Jones,  229 ;  Kings- 
ford  T.  Merry,  1  Hurlst.  &  Norm.  503 ;  Decan  v.  Shipper,  11 
Gas.  239. 

Williams,  J.  The  verdict  of  the  jury  establisheB  the  fact  that 
the  plaintiff  below  did  not  sell  the  wool  to  tha  defendants'  vendor, 
as  an  individual,  on  his  own  respouBibilitj,  but  as  a  member  or  agent 
of  the  defendants'  firm,  and  upon  their  credit.  Nor  was  the  wool 
delivered  to  him  by  the  plaintiff.  It  was  delivered  to  the  railroad 
company,  to  be  carried  to  Pittsburg,  and  there  delivered  to  defend' 
anta,  to  whom  it  was  consigned  by  the  plaintiff.  Under  the  contract 
of  shipment  the  company  had  no  right  to  deliver  the  wool  to  any 
person  escept  the  consignees;  and  their  delivery  of  it  to  the  defend- 
ants' vendor  vested  in  him  no  property  or  right  of  possession  aa 
against  the  plaintiff.  The  principle  which  underlies  this  case,  and 
by  which  the  rights  of  the  parties  are  to  be  determined,  is  this; 
The  sale  of  goods  by  one  who  has  tortiously  obtained  their  posses* 
sion  without  the  owner's  consent  vesbi  in  the  purchaser  no  tdtle  t« 
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them  as  against  the  owner.  As  a  general  rule  no  man  can  be 
divested  of  his  property  without  his  own  consent  and  voluntary  act. 
It  is  true  that  tliere  are  exceptions  to  the  rule,  as  clearly  defined 
and  as  well  settled  as  the  rule  itself,  but  this  case  does  not  come 
within  any  of  them.  Here  the  defendants'  vendor,  as  we  have  seen, 
acquired  no  right  or  title  to  the  wool  under  his  contract  with  the 
plaintiff,  and  he  did  not  obtain  from  him  its  actual  possession. 
The  railroad  company  had  no  authority,  as  the  plaintiff's  agent,  to 
deliver  the  wool  to  him,  and  their  delivery  gave  him  no  right  or 
title  to  it  whatever.  Nor  had  he  any  apparent  or  implied  authority 
from  the  plaintiff  to  sell  or  dispose  of  it.  It  is  clear,  then,  that  ha 
could  convey  no  title  by  its  sale;  and  if  so,  the  defendants  could 
aL*<|uire  no  title  by  its  purchase,  though  they  purchased  it  for  a  fair 
aiui  valuable  consideration,  in  the  usual  course  of  trade,  without 
notice  of  the  plaintiff's  ownership,  or  of  any  suspicious  circum- 
stances calculated  to  awaken  inquiry  or  put  them  on  their  guard. 
The  case  is  a  hard  one  in  any  aspect  of  it.  One  of  two  innocent 
parties  must  suffer  by  the  fraud  and  knavery  of  a  swindler,  who 
had  no  authority  to  act  for  either.  But  the  law  is  well  settled  that 
the  owner  cannot  be  divested  of  his  property  without  his  own  con- 
sent, unless  he  has  placed  it  in  the  possession  or  custody  of  another 
and  given  him  an  apparent  or  implied  right  to  dispose  of  it.  The 
case  was  tried  on  this  principle,  and  as  there  is  no  error  apparent 
in  the  record,  the  judgment  must  be  affirmed. 

Judgment  affirmed^ 


FowLBB,  plaintiff  in  error,  v.  Scully. 

OS  P»nii.  St.  on  p.  F.  Smith]  466.) 
NaiHofial  hank —  taUdUy  of  mortgage  to. 

F.  gave  to  a  national  bank  a  mortgage  to  secore  notes  thereafter  to  be  dis 
counted  for  him.  Held,  that  nnder  the  national  corrency  act  of  Jane  8, 1804 
the  mortgage  was  void,  and  conld  not  be  enforced  against  the  assignee  of  F 
for  benefit  of  creditors  of  F. 

SciEB  Facias  issued  by  John  D.  Scully  in  trust  for  the  First 
National  Bank  of  Pittsburg,  against  Silas  S.  Fowler  and  William 
V^ankirk,  to  enforce  the  payment  of  a  mortgage  given  by  Fowler  to 
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Scully  in  trust  for  the  bank.  V'ankirk  was  the  assignee  of  Fowler, 
for  benefit  of  his  creditors.  The  object  of  the  mortgage  is  thus  recited 
in  the  instrument:  "^VLe^eas,  the  said  bank  hath  agreed  to  discoont 
for  said  Fowler  an  amount  in  the  aggregate  not  exceeding  1100,000, 
such  negotiable  business  paper  as  he  shall  offer  for  that  purpose,  con- 
sisting chiefly  of  bills  of  exchange,  or  drafts  drawn  by  Mm  on  his 
cuEtomers  on  account  of  work,  etc,  done,  and  orders  filled  by  him 
(or  them  from  time  to  time  in  the  course  of  his  bnsinees;  and 
Whereas,  said  Fowler  wishes  to  avoid  the  necessity  of  procuring  the 
additional  indorsement  to  said  paper  by  a  third  party."  «  «  • 
The  defense  was  by  Vanlrirk  to  the  effect  that  the  mortgage  wu 
void  under  the  act  of  congress  rehitive  to  banking  companies,  <d 
June  3,  1864.  The  court  ordered  judgment  for  plaintiff.  The 
defendant  brought  error  to  this  court. 

G.  Shiraa,  Jr.,  and  Hopkxne  <£  Laxar,  for  plaintift  in  error.  The 
mortgage  under  the  proTisions  of  the  act  of  congress  is  absoiatelj 
roid,  and  therefore  a  suit  could  not  be  maintained  in  it  K  Anglian 
Railway  r.  E.  Counties  Railway,  7  Eug.  L.  &  £.  605;  McGregor 
T.  Railway,  16  id.  180;  Norwich  v.  Norfolk  Railway,  30  id.  120j 
Seneca  Bank  •'I .  Lamb,  26  Bark.  695;  Leavitt  v.  Palmer,  3  Com. 
19;  TaUmage  t.  Pill,  3  Seld.  338;  Smift  t.  BeerB,  3  Denio, 
79;  Tyler  t.  Gates,  3  fiarb.  S36;  Green  t.  Seymour,  3  Sandf. 
286;  OhUicothe  Bank  v.  Swayne,  8  Ohio,  280;  Miami  Exporting  Co. 
Y.  Clark,  13  id.  1;  New  York  Insurance  Co.  v.  Ely,  5  Conn.  660; 
Wheeler  t.  Russell,  17  Mass.  258;  Wlute  v,  Franklin  Bank,  2S 
Pick.  183 ;  Merrilt  t.  Lambert,  1  Hoffman's  Ch.  166 ;  Pear- 
taU  T.  Ckapin,  8  Wright,  0;  Columbia  Bank  t,  Haldeman,  7  W.  * 
8.  233;  Mitchell  v.  Smith,  1  Binney,  110;  Biddis  t.  James,  6  id. 
821;  Weeks  v.  Lippincott,  6  Wright,  474;  Burhholder  T.  Beeiem,  16 
P.  F.  Smith,  496;  United  Stales  Bank  T.  Owens,  3  Pet.  637; 
Augusta  Bank  v.  Earle,  13  id.  519;  Perrine  T.  Chet.  A  D.  C.  Oo., 
9  How.  172;  Cappell  v.  ffall,  7  Wall.  542. 

M.  W.  Acheson,  for  defendant  in  error.  The  ohjeoi  of  theutot 
oongresa  ia  to  prevent  national  hanks  holding  large  amooutB  of  real 
eatate,  and  from  engaging  in  land  apecnlations.  SUvtr  Lake  Bani 
T.  ybrih,  4  Johns.  Ch.  373;  Batrd  t.  Bank  of  Washington,  11  S.  A 
B.  411,  417.  A  bank  may  receiTe  mortgagee  aa  seooritiei  for  debti. 
TSmton  Banking  Oo.  v.  Woodruff,  1  Green's  Oh.  (N.  J.)  117;  Batm 


Fowler  t.  Scullf . 

T.  Bank,  2  Ala.  465;  Blunt  y.  Walker,  11  Wis.  334.  There  ig  ft 
distiaction  betwooQ  a  mortgage  to  coreT  future  advaaoeB  at  the 
option  of  the  mortgagee  and  a  mortgage  to  cover  advances  which 
he  is  bound  by  the  contract  to  make.  Ter  Hoven  v.  Kerns,  S  Barr. 
96;  Mormey's  Appeal,  12  Harris,  372;  Pamientier  t.  Oiliest,  9 
Barr.  86.  Vankirk  cannot  assert  that  the  bank  haa  do  equitiea, 
tliere  being  no  complaint  by  the  government  or  by  Fowler.  Knowha 
V.  Lord,  4  Whart.  500;  In  Re  Boimte,  2  Barr.  371;  TW/rea  v. 
Williams,  3  Whart.  485;  Fbulke  v.  Harding,  1  Harris,  242;  Mel- 
ton's Appeal,  8  Cas.  121;  Breading  v.  Boggs,  8  HarriB,  33.  Ths 
government  alone  can  object  that  the  bank  acted  in  excess  of  its 
powers.  Silver  Lake  Bank  v.  North,  supra;  P.  <S  C.  R.  R.Co.  v. 
Alleghany  County,  13  P.  F.  Smith,  126;  Leatare  v.  HiUegas,  7  8. 
Il  R,  313;  Goundie  v.  Northampton  Water  Co.,  7  Barr.  233;  Baird 
■V.  Bank  of  Washington,  WB.  !i.YL '^11;  Steamboat  Co,  y,  McCutchma, 
1  Harris,  13;  Farnham  v.  D.  &  H.  Canal  Co.,  11  P.  F.  Smith,  366; 
Chester  Glass  .Co.  v.  Dewey,  13  Mass.  94.  A  contract  forbidden  by 
the  charter  of  a  company  is  not  necessarily  void,  except  in  a  direct 
proceeding  by  the  State.  Grand  Gulf  Bank  v.  Archer,  8  Smedes  & 
M.  151;  Steam  Navigation  Co.  v.  Weed,  17  Barb.  378;  Insurance 
Bank  of  Columbus  v.  U.  S.  Bank,  7  Pr.  Law  Jour.  139, 146; 
Lagow  v.  Badollet,  1  Blackf.  416;  Bajik  of  South  Carolina  v.  Hat?*- 
mand,  1  Rich.  281;  Southern  Life  Insurance  £  Trust  Co.  v.  Lanier, 
6  Fla.  110;  Wooster  Bank  v.  Stevens,  1  Ohio  St.  233;  Richmond 
Bank  V.  Robinson,  43  Me.  589;  Parriah  v.  Wheeler,  22  N.  Y.  494. 

AONEW,  J.  The  First  National  Bank  of  Pittsburg  asked  the 
district  court  to  enforce  by  scire  facias  the  payment  of  a  mortgage 
for  future  advances.  The  defendant,  the  owner  of  the  mortgaged 
land,  assorts  that  the  mortgage  is  forbidden  by  the  act  of  congress, 
which  confers  upon  the  bank  its  charter  and  all  its  powers.  The 
simple  question  is:  Is  the  mortgage  valid  or  void;  and  if  void  will 
the  law  enforce  it?  In  deciding  this  question,  we  must  be  guided 
by  the  federal  laws  and  federal  precedents,  for  the  subject  is  one  of 
federal  origin  and  federal  control.  The  plaintiff  is  a  corporation 
created  and  governed  by  the  act  of  congress,  approved  the  3d  of 
June,  1864,  commonly  called  the  national  bank  act.  What  is  the 
federal  rale  to  be  applied  to  such  a  corporationF  In  the  Sank  ej 
17.  8.  T.  Dandridge,  12  Wheat  64,  Justice  Stobt  lays  down  thia 
role:  "Whatever  my  bo  the  implied  powers  of  aggregate  corpora- 
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tions  bj  the  common  law,  and  the  modea  by  which  these  powers  an 
to  be  carried  into  operation,  corporations  created  by  statute  muat 
depend,  both  for  their  powers  and  the  mode  of  exercising  them,  npon 
the  construction  of  the  statute  itself,"  For  this  he  cites  the  follow- 
ing bngiiage  of  Chief  Justice  Marshall,  in  Head  t.  Prov.  Ina.  Go., 
4  Craiich,  127:  "  Without  ascribing  to  this  body,  which  in  its  cor- 
porate capacity  is  the  mera  creature  0/ Me  oc^  to  which  it  owes  ita 
existcDce,  all  the  qualities  and  disabilities  annexed  by  the  common 
law  to  ancient  institutions  of  this  sort,  it  may  correctly  be  said  to 
^yQ precisely  what  t/ie  irtcorporating  act  has  made  it;  to  derive  all  its 
powers  from  that  act  and  to  be  capable  of  exerting  its  faculties  ottiy 
in  the  manner  the  act  authorizes."  These  propositions  are  repeated 
by  himself  in  Dartmouth  College  v.  Woodward,  4  Wheat.  636,  and 
by  Taney,C.  J.,  in  Bank  of  Augusta  v.  Earle,  13  Pet  587,  and 
I'enrise  v.  CJtesapeake  £  Delaware  Canal  Co.,  9  How.  184.  In  onr 
own  State,  the  same  doctrine  is  recognized  in  the  case  of  a  national 
bank.  Justice  SxROxa  said:  "The  bank  is  a  creatnre  of  the  act, 
dependent  on  it  for  all  its  powers,  and  controlled  by  all  the  restric- 
tions which  the  act  imposes."  Venango  National  Bank  t.  Taylor,  6 
P.  F.  Smith,  14. 

This  being  the  settled  rule  of  interpretation.,  the  qneation  is. 
"  Does  tlio  act  of  congress  authorize  or  permit  a  national  bank  to 
take  a  mortgugo  of  lands,  to  secare  the  paymen*.  of  future  loans  and 
discounts  ?" 

The  btiilfing  powers  of  these  associations  ari  to  be  found  in  the 
8th  section,  uiid  arc  "  to  curry  on  the  business  of  banking  by  dia- 
couiiliiig  jiiid  iii-gii/iiiliiig  promissory  notes,  d-afts,  bills  of  exchange 
and  otliur  cviik'iiufs  of  debt ;  by  buying  and  selling  exchange,  coin 
and  bullion  ;  by  luaniiig  money  on  pcrxonal  lecurity ;  by  obtaining, 
issuing  mid  circulating  notes  iicL'ording  to  tlic  provisions  of  flio 
act."  Ill  view  of  the  rulu  of  interin-etiiticn  of  such  charters  given 
to  us  by  tbc  federal  courts,  and  Che  m.ixim  crpressio  nniusexl 
exchmo  alferius,  the  argument  miglit  cicw  with  the  terms  of  the 
power  to  loan  money  on  personal  security;  for  agreeably  to  this 
rule  and  maxim^  no  other  security  than,  jtersoual  can  be  taken  for 
money  lent  lliis  is  the  law  of  the  bank's  capacity,  and  of  itH 
control.  It  accords  also  with  the  natnre  of  banking  as  a  hnsiness, 
whieh  is  i)recisely  described  in  the  language  of  the  law  itself  ;  the 
iiecoitnting  and  negotiating  of  promissory  notes,  drafts,  bills  and 
ather  evidences  of  debts  (meaning,  of  conrse,  debts  ejusdem  gmerin. 
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Buch  as  checks,  certificates  of  deposits,  etc.),  the  buying  aud selling 
of  bills  of  exchange,  bullion,  and  lending  of  money  on  personal 
security.  The  reasons  are  manifest.  The  business  of  a  bank  is 
commercial,  not  that  of  dealing  in  real  estate,  brokerage,  etc.  It, 
therefore,  does  not  buy  and  sell  real  estate,  ground-rents,  mortgages, 
stocks,  produce,  etc. 

It  deals  in  commercial  paper,  on  the  security  afforded  by  the 
personal  responsibility  of  drawers,  indorsers  and  payers,  and  this 
because  banks  are  created  for  the  purpose  of  trade,  which  require 
ready  access  to  loans  of  money,  and  discounts  on  business  paper 
made  in  the  course  of  trade.  Experience  also  has  shown,  that 
wheneyer  banks  abandon  the  legitimate  practice  of  loaning  or  dis- 
counting on  the  well-known  standing  of  the  pai-ties  to  commercial 
paper  ;  to  lend  money  on  the  hypothecation  of  stocks,  real  estate, 
etc.,  alone  in  lieu  of  personal  security,  they  enter  an  uncertain  and 
unknown  region  of  credit.  The  directors  can  well  know  or  ascer- 
tain the  standing  of  drawers  and  indorsers  as  men  of  capital  ox 
means  in  the  community,  but  the  moment  they  leave  this  plain  field 
to  enter  the  region  of  corporation  stocks,  real  estate  and  liens,  they 
take  a  leap  in  the  dark,  and  must  resort  to  outside  agents,  such  as 
lawyers,  brokers,  etc.  The  internal  affairs  and  condition  of  a  cor- 
poration are  known  to  few,  while  the  security  of  a  mortgage  rests 
on  both  title  and  liens,  requiring  professional  skill  to  explore  them. 
'Jlie  evident  intent  of  congress  is,  that  national  banks  should  be 
in.stitutions  of  commerce,  not  dealers  in  real  estate,  stocks  or  pro- 
d  11(30.  What  power  there  may  be  to  accept  a  hypothecation  of 
fctocks  in  addition,  and  to  strengthen  a  loan,  we  do  not  say.  We 
iiiv  tliscussing  the  jwwer  conferred  to  maJce  or  create  loans. 

Another  obvious  purpose  of  confining  their  loans  of  money  to 
jtorsonal  security,  is  to  prevent  these  associations  from  splitting  on 
Iho  rock  which  has  ruined  so  many  banks,  to  wit:  that  of  lending 
too  much  of  their  capital  to  one  person  or  firm.  The  29th  section 
l)i'()vides:  **That  the  total  liabilities  to  any  association,  of  any 
])oison,  or  of  any  company,  corporation,  or  firm  for  money  borrowed, 
including  in  the  liabilities  of  a  company  or  firm,  the  liabilities  of 
tlio  several  members  thereof,  shall  at  no  time  exceed  one-tenth  part 
of  the  amount  of  the  capital  stock  of  such  association  actually  paid 
in."  Thus  congress  has  prohibited  an  undue  aggregation  of  its 
capital  in  single  hands  even  though  each  note  or  bill  may  be  well 
tecuTdd  by  the  names  upon  it.     Then  what  must  we  say  of  large 
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aggregationa  of  capital  in  the  handa  of  one  man,  without  peisooal 
■eonri^  on  the  faith  of  an  eetiniated  valne  of  real  estate  and  the 
risk  of  title,  and  conflicting  liensp  In  the  present  case  we  Bee  an 
aggregate  of  loans  to  Fowler,  the  mortgagor,  of  176,303.59;  the 
very  mortgage  reciting,  that  it  was  taken  to  dispense  with  perBOoal 
securitf,  and  to  extend  to  the  sum  of  $100,000.  How  mnch  the 
paid-in  capital  of  this  bank  is,  we  do  not  know.  That  each  a  trans- 
action is  coDtraiy  to  the  first  principles  of  correct  banking  aui  to 
the  charter  is  obvious. 

The  intention  of  congress  is  manifested  by  other  features  of  the 
act.  The  36th  section  declares:  "  That  no  asBociatioa  shall  make 
any  loan  or  dieconnts  on  the  secarity  of  the  shares  of  its  own  capital 
stock,  nor  be  the  purchaser  or  holder  of  any  such  shares,  unlees 
such  security  or  purchase  shall  be  necessary  to  prevent  lots  upoa 
any  deht  pr^ioualt/  contracted  in  good  faith,  and  stocks  so  purchased 
or  acquired  shall,  within  six  months  from  the  time  of  its  purchase, 
be  sold  or  disposed  of  at  public  or  2>riTate  sale,  in  default  of  which 
a  receiyer  may  be  appointed  to  close  up  the  business  of  the  associ^ 
tion  according  to  the  provisions  of  this  act."  What  is  this,  but  to 
repeat  to  the  bank  — yon  must  lend  money  only  on  personal  security. 
Then  comes  the  37th  section,  prohibiting  the  bank  from  hypothe- 
cating its  circulating  notes  to  procure  money  to  pay  on  its  capital, 
or  to  be  used  in  its  banking  operations  or  from  using  its  notes  so 
as  in  any  form  to  increase  its  capital.  These  two  sections,  the  35th 
and  37th,  when  viewed  together,  teach  another  lesson,  that  these 
banks  shall  not  live  upon  themselves,  so  that  when  compelled  to 
wind  up,  creditors  and  stockholders  shall  not  then  discover  that 
their  apparent  assets  are  composed  of  their  own  decayed  viscera, 
instead  of  outside  personal  security.  In  this  way  only  can  the 
pnblic  be  made  safo  against  mismanagement. 

Here  the  argument  might  rest,  that  the  lending  of  money  on 
mortgage  or  real  estate  security  is  ultra  vires  and  forbidden.  But 
congress  has  left  nothing  to  implication,  and  in  the  28th  section 
hiis  said  in  what  cases  these  banks  may  hold  real  estate,  and  has 
forhidden  all  others.  The  28th  section  reads  thus:  "That  it  sh^ 
be  lawful  for  any  such  association  to  purchase,  hold  and  convey 
real  esiate  as  follows:"    Tbeu  follow  four  numbered  oases. 

"  First.  Such  as  shall  be  necessary  for  its  immediate  i 
(lation  in  the  transaction  of  its  business. 
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Second.  Saoh  as  shall  be  mortgaged  to  it  in  good  faith  by  way 
of  aecnrity  for  Aeht  pretnously  contracted. 

*'  Third.  Such  as  shaU  be  conyejed  to  it  in  satisfactiQii  of  debts 
prevumsly  contracted  in  the  course  of  its  dealings. 

*^  Fourth.  Such  as  it  shall  purchase  at  sales  under  judgments, 
decrees^  mortgages  held  by  such  association,  or  shall  purchase  to 
eecure  debts  due  to  such  associations." 

Now  comes  the  prohibition  against  any  other  mode,  and  the 
appointed  time  such  as  shall  hare  been  legally  acquired,  shall  be 
held. 

'^  Such  association  shall  not  purchase  or  hold  real  estate  in  any 
other  case  or  for  any  other  purpose  than  as  specified  in  this  section, 
nor  shall  it  hold  possession  of  any  real  estate  under  mortgage,  or 
hold  the  title  and  possession  of  any  real  estate  purchased  to  secure 
any  debts  due  to  it,  for  a  longer  period  than  fire  years." 

Thus  the  section  speaks  to  the  bank  in  plain  language  — you  shall 
not  purchase  or  hold  real  estate  (besides  your  banking-house)  except 
m  good  faith  to  secure  debts  already  contracted,  and  you  shall  not 
hold  in  mortmain,  for  a  longer  period  than  five  years,  that  which 
you  can  legally  take.  This  section  is  interpreted  also  by  the  35th 
section,  which  forbids  the  bank  from  taking  its  own  stock  in 
security,  except  to  prevent  the  loss  of  a  debt  previously  contracted 
in  good  faith  ;  and  when  stock  shall  be  so  taken  it  shaU  not  be  held 
longer  than  six  months.  The  language  of  prohibition  in  the  28th 
section  is  quite  clear.  The  bank  '^  shall  not^purchase  or  hold  real 
estate  in  any  other  case  or  for  any  other  purpose  than  as  specified  in 
this  section."  The  second  specified  case  in  this  section  is,  ''such 
as  shall  be  mortgaged  to  it  in  good  faith  by  way  of  security  for  debts 
previously  contracted.**  The  law,  therefore,  says  plainly — you  shall 
not  hold  a  mortgage  for  future  loans,  for  that  is  another  case. 

If  any  thing  were  wanting  to  make  plain  that  which  is  clear,  it  is 
the  amendment  of  the  2d  clause  in  the  28th  section,  and  the  debate 
on  it  in  the  senate.  See  Cong.  Globe,  April  2G,  1864.  The  amend- 
ment of  the  committee  proposed  to  strike  out,  ^^  for  loans  made  by 
such  association  in  the  usual  course  of  its  banking  business  or  for 
money  due  thereto,"  and  to  insert  ^^  for  debts  previously  contracted,'* 
so  as  to  make  the  clause  read,  ^^  such  as  shall  be  mortgaged  to  it  in 
good  faith  by  way  of  security  for  debts  previously  contractedi"  At 
the  call  of  Senator  McDougall,  Senator  Sherman  explained  the 
amendment  of  the  committee  to  allow  tlie  banks  to  take  a  mortgage 
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for  a  pre-existing  debt;  but  not  to  loan  money  on  real  estate  seonriij ; 
''Not  to  loan  money  on  mortgage?"  ^d  Mr.  McDongall.  Mr. 
Sherman  again  replied,  ''  They  have  no  right  to  loan  money  upon 
mortgage ;  they  must  take  personal  seenrity,  but  after  a  debt  is 
contracted  they  may,  in  order  to  secure  the  debt,  take  a  mortgage 
upon  real  estate."  The  amendment  was  adopted,  and  the  section 
now  stands  so. 

It  is  argued,  however,  that  a  mortgage  is  not  real  estate,  and 
therefore  it  cannot  be  said  that  the  bank  holds  real  estate  when  it 
holds  a  mortgage.  The  criticism  is  unsound,  in  forgetting  that  the 
law  is  its  own  interpreter.  A  mortgage  is  one  of  the  four  enume- 
rated cases  of  which  the  law  says  the  bank  may  hold  real  estate  as 
follows.  Then  follows  the  second  case.  It  is  also  one  of  the  cases 
referred  to  when  the  law  says,  the  bank  shall  not  hold  in  any  other 
case  than  as  specified  in  this  section.  The  criticism  overlooks  the 
fact  also  that  the  act  as  a  federal  law  is  intended  to  embrace  the 
various  conditions  of  the  law  of  mortgage  as  realty  or  personalty,  in 
the  several  States.  Even  in  Pennsylvania,  where  no  court  of 
chancery  existed,  though  viewed  only  as  a  security  for  money,  mort- 
gages have  been  regarded  as  conveyances  of  real  estate  in  form  and 
subject  to  real  estate  remedies,  as  by  ejectment,  and  by  writ  of  waste. 

The  argument  founded  on  the  52d  section  is  unsound.  The 
mortgages  therein  referred  to  are  of  course  those  which  may  be  law- 
fully taken  for  pre-existing  debts,  which  when  found  among  the 
assets  of  the  bank  shall  not  be  so  assigned  as  to  create  preferences 
among  creditors.  The  express  prohibition  of  the  28th  section  can- 
not be  repealed  by  this  reference  to  mortgages  in  the  52d  section, 
when  so  ready  a  meaning  can  be  found  for  the  latter. 

It  is  a  clear  and  incontrovertible  position,  therefore,  that  a 
national  bank  cannot  lend  money  on  the  security  of  a  mortgage, 
and  that  its  power  to  take  and  hold  a  mortgage  is  confined  to  the 
second  case  in  the  28th  section,  for  debts  previously  contracted. 

It  is  argued  that  the  mortgage  before  us  is  not  a  mortgage  for 
future  advances  of  money,  because  of  the  recital  that  the  bank 
**  hath  agreed  to  discount  for  said  Fowler  an  amount  in  the  aggre* 
gate  not  exceeding  $100,000,  such  negotiable  paper  as  he  shall  offer 
for  that  purpose."  It  is  said  this  is  a  covenant  or  obligation  on 
the  part  of  the  bank  to  loan  that  sum,  and,  therefore,  the  money  to 
be  lent  is  not  a  future  loan.  But  this  confounds  distincHons  and 
ignores  facts.     Treat  the  recital  as  a  covenant  to  lend,  still  the 
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loans  and  disoountfi  to  be  made  are  future. 
Fowler  $100^000^  and  if  it  did,  it  had  a  sec 
gage.    The  mortgage  before  us  is  not  to  b 
bank  to  Fowler,  but  a  debt  from  Fowler  to  tl 
$100,000,  which  is  to  consist  of  negotiabl< 
coimted  for  him  without  the  necessity  of  pi 
indorsement  for  said  paper  by  a  third  party, 
to  make  the  discounts,  the  breach  of  the  C( 
lowed  by  such  damages  only  as  Fowler  coul 
drawn  from  the  instrument  itself.     Then  thi 
in  the  schedule  of  discounts,  that  though  th 
the  2l8t  October,  1869,  acknowledged  and  i 
dav,  the  first  discount  claimed  under  it  wa 
1870,  after  which  come  twenty-two  others,  dc 
1870.    These  are  Fowler's  debts  to  the  bai 
future  to  the  mortgage.    It  would  be  an  uni 
the  act  of  congress  if  a  bank  could  first  ( 
money,  and  then  found  upon  its  own  coyenan 
a  line  of  future  loans  and  discounts. 

The  distinction  between  a  mortgage  to  coy 
the  discretion  of  the  mortgagee,  and  one  to 
bound  to  make,  recognized  in  Ter  Hoven  y.  R 
other  cases,  has  no  bearing  on  the  present  que 
tion  was  taken  to  regulate  the  rights  and  equj 
among  themselyes,  but  does  not  change  the  i 
itself.  The  adyance  in  either  case  is  future, 
the  lien  is  different,  just  as  the  creditor  was 
to  make  the  advance. 

It  is  further  argued  that  to  prevent  injusti( 
the  mortgage  as  delivered  anew,  on  each  d 
This  will  do  inter  partes,  to  prevent  wrong  ; 
cannot  confer  a  power  upon  a  corporation,  wi 
charter.  The  error  is  in  forgetting  that  this  i 
ute  power  and  public  policy,  not  of  mere  equitj 
Any  want  of  corporate  power  might  be  supplied 
the  mere  interests  of  parties  be  made  to  overrit 

Whether  VanKirk,  the  voluntary  assignee  o: 
the  defense  here,  depends  not  on  his  character 
on  the  question  whether  the  law  will  aid  the 
If  it  will  not,  it  is  clear  that  VanEirk,  as  the 
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bf  urignment,  Mid  noder  boad  to  adminiBtw  hii  tnub  aooordiug 
to  IsT,  may  and  ought  to  defend  for  the  interests  of  the  orediton. 
This  brings  ns  to  the  second  qnostion  stated  in  the  outset  of  this 
opinion.  The  mortgage  being  void,  will  the  ^a.^w  enforce  it  ?  AU 
the  anUioritiefl,  English,  Federal  and  State,  aay  no.  Hr.  Powell, 
in  his  work  on  Contracts,  page  166,  sajrs,  that  all  contracts  repugnant 
to  the  welfare  of  the  State,  or  against  some  maxim  or  role  in  law, 
or  in  contradiction  to  some  positive  Btatute,  are  Toid.  Then  follow 
numerous  instances.  Mr.  Oomyn,  in  his  work  on  Contracts,  pagei 
69  to  67,  enumerates  many  statutes  npon  which  contracts  have 
been  declared  by  the  conrts  to  be  roid  as  mala  prohibUa,  and  it  is 
not  essential  that  the  statute  itself  shonid  declare  the  contract  to 
be  void. 

The  doctrine  that  a  contract  in  Tiolation  of  the  proTisions  of  a 
statute,  though  not  expressly  made  void  by  it,  U  null  and  will  not 
bo  enforced  by  the  courta,  is  very  distinctly  stated  and  sustained 
by  authorities  in  the  case  of  the  Bank  of  tie  U.  8.  t.  Owma,  2 
Pet.  538.  JoHNSOK,  J.,  said:  ""So  court  of  justice  can  in  its 
nature  be  made  the  handmaid  of  iniquity.  Courta  are  instituted 
to  carry  into  effect  the  laws  of  the  country  ;  how  can  they  become 
auxiliary  to  the  consnmmation  of  violationB  of  law  ?  There  can 
bo  no  civil  right  where  there  can  be  no  legal  remedy,  and  there  cao 
be  no  legal  remedy  for  that  which  is  itself  illegal."  The  same 
principles  are  recognized  in  Coppell  v.  Hall,  1  WalL  658.  Jostice 
SwAXNE,  commenting  on  the  inBtmction  of  the  court  below,  that 
the  illegality  hod  been  waived  by  the  act  of  the  defendant,  saja  : 
"  In  such  cases  there  can  be  no  waiver.  The  defense  is  allowed 
not  for  the  sake  of  the  defendant,  but  of  the  law  itself."  Again, 
"Whenever  the  illegality  appears,  whether  the  evidence  comes 
from  one  side  or  the  other,  the  disclosure  is  fatal  to  the  case.  No 
consent  of  the  defendant  can  neutralize  its  effect  A  stipulatitm 
in  the  most  solemn  form  to  waive  the  objection,  would  be  tainted 
with  the  vice  of  the  original  contract,  and  void  for  the  same  re^ 
sons.  Where  the  contamination  reaches,  it  destroys.  The  princi- 
ple to  be  extracted  from  all  the  cases  is,  that  the  law  will  not  lend 
its  support  to  a  claim  founded  on  its  own  violation."  See  also 
Bank  v.  Lanier,  11  Wall.  369.  And  in  Bank  of  Auguata  i.  Barl*, 
la  Pet.  687,  Tanex,  C.  J.,  says:  "  It  may  be  safely  assomed  that 
a  corporation  can  make  no  contracts  and  do  no  acts  within  or  with* 
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oat  the  State  whidh  oreates  it,  except  gach  as  are  authorized  by  iti 
charter." 

Coming  now  to  our  own  State,  a  long  line  of  decisions  testifies 
that  onr  oonrts  will  not  lend  their  aid  to  enforce  illegal  contracts. 
In  Mitchell  y.  Smith,  1  Binn.  110,  a  case  of  the  sale  and  purchase 
of  a  Connecticiit  title  to  Pennsylvania  lands,  Shipped,  0.  J.,  says: 
*  The  contract  is  illegal,  being  founded  on  the  breach  of  the  law, 
and  of  consequence  is  a  Toid  contract  and  cannot  be  enforced  in  a 
court  of  law."  In  Siedmibender  y.  CharUa,  admiimtraiar,  4  S.  ft 
B.,  it  was  held  that  there  could  be  no  recoyery  upon  a  ticket  in  an 
illegal  lottery.  Tilghxax,  0.  J.,  said :  '^  I  consider  it  perfectly 
settled  that  an  action  cannot  be  sustained,  founded  on  a  transaction 
prohibited  by  statute,  although  it  is  not  expressly  declared  that 
the  contract  is  yoid."  Page  160.  YnAXBS,  J.,  said:  ^' The  principle 
of  public  policy  is,  that  no  court  will  lend  its  aid  to  a  man  who 
grounds  his  action  upon  an  immoral  or  illegal  act.  Justice  as 
between  these  indiyiduals  wduld  require  either  payment  of  the 
money  or  reoonyeyance  of  the  property,  but  principles  of  public 
conyenience  demand  that  the  justice  of  the  case  shall  yield  to 
higher  considerations,  the  operation  of  the  precedent  on  publio 
morals  and  the  public  interest.  It  is  for  these  reasons  courts  of 
justice  win  not  assist  an  illegal  transaction  in  any  respect."  In 
Biddts  Y.  James,  6  Binn.  329,  a  case  of  lottery  ticket  also, 
TiLGHHAN,  C.  J.,  states  the  same  doctrine  in  fewer  words.  There 
is,  therefore,  no  room  for  equitable  presumptions,  or  estoppels,  in 
eases  of  illegal  contracts.  Without  protracting  the  statement  too 
much,  I  may  refer  to  the  following  cases  of  illegal  contracts,  which 
the  courts  have  refused  to  aid  by  a  recoyery.  Maybin  y.  CouUm, 
4  DaL  298;  Duncanson  y.  McLure,  id.  308;  Badgely  y.  Beale,  3  Watts, 
263;  Kepner  y.  Keefer,  6  id.  231;  WaganselUr  y.  Snyder,  7  id.  343; 
Clippinger  y.  Hepeaugh,  5  W.  &  S.  315  ;  Mhon  y.  Himee,  5  Barr, 
452;  Columbia  Bank  £  Bridge  Go.  y.  ffaldeman,  7  W.  &  S.  233 ; 
App  y.  OoryeU,  3  Penn.  494 ;  EdgeU  y.  McLaughlin,  6  Whart. 
176;  Brua^e  Appeal,  5  P.  F.  Smith,  295.  Two  of  these  cases  may 
be  noticed  partieularly  on  the  ground  that  the  contracts  were  col* 
lateral  to  the  illegal  act,  and  that  the  court  refused  its  aid. 
Badgeley  y.  Beak  was  for  wages  as  a  marker  at  Mix  illicit  billiard- 
table  ;  and  Columbia  Bank,  etc.  y.  Haldeman,  was  on  a  bond  of 
indemnity  to  a  stakeholder  for  paying  oyer  money  won  on  a  wager 
on  an  election.    Here  the  bank,  as  plaintiff,  asks  to  recoyer  on  an 
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illegal  mortgage;  and  it  follawB,  from  the  dootrine  atatad,  that  the 
court  will  not  assist  the  illegal  act;  and  that  the  argument  in  regard 
to  the  State,  being  the  only  party  to  avail  herself  of  the  ille^  for^ 
feitore,  has  no  place  here.  The  defendant  has  the  right  to  avail 
himself  of  the  defense,  and  prevent  a  recovery.  The  doctrine  of 
Leazun  t.  HUlegaa,  7  S.  &  B.  313,  and  cases  following  in  its  track, 
is  founded  ou  the  law  of  Pennsylvania  as  to  corporations,  that 
thongfa  they  may  take  real  estate,  except  for  saperstitioae  uses,  yet 
they  cannot  hold  it  in  conseqaence  of  the  statutes  of  mortmain, 
but  as  the  title  has  passed  into  the  corporation,  it  must  rest  there, 
till  the  State  enforces  the  forfeiture.  This  is  very  clearly  shown  by 
TiLOHiiAir,  C.  J.,  in  that  case.  Bnt  in  the  caae  now  before  as,  as 
we  have  seen,  the  act  of  congress  forbids  the  taking  of  a  mortgage, 
except  as  a  security  for  debts  previously  contracted.  The  disabil- 
ity attaches,  therefore,  to  the  acquisiiion,  and  not  to  the  retaining 
of  the  mortgage.  The  transaction  is  without  anthority  and  ill^al 
from  the  start,  and  the  law  will  not  enforce  it.  The  defendant 
may,  therefore,  defend  against  it,  not  because  of  his  own  merit, 
but  because  the  law  will  not  suffer  itself  to  be  prostitnted.  This 
being  the  rule,  it  only  remains  to  state  the  teat  adopted.  "The 
test,"  says  Judge  DOHOAif,  in  Swan  v.  ScoU,  11  S.  &  E.  1$^ 
"  whether  a  demand  connected  with  an  illegal  transaction  is  capable 
of  being  enforced  at  law,  is  whether  the  plaintifl  requires  the  ud 
of  the  illegal  transaction  to  establish  his  case.  If  the  plaintifl 
cannot  open  his  case  without  showing  that  he  has  broken  the  law, 
the  court  will  not  assist  him,  whatever  his  claim  in  justice  may  be 
upon  the  defendant."  This  test  has  been  repeated  in  the  fallowing 
cases;  Thomaa  v.  Brady,  10  Barr,  170;  Scott  v.  Ihiffy,  2  Harris,  20; 
Eva7is  V.  Dravo,  13  id.  65.  The  mortgage  of  Fowler  to  the  plain- 
tiff is,  on  its  face,  a  security  for  future  advances,  and  the  schedule 
of  the  debts  claimed  under  it  shows  also  their  subsequent  charac- 
ter. The  plaintiff  could  not  open  its  case,  therefore,  without  dis- 
closing that  it  sought  the  enforcement  of  an  illegal  seoority — OOM 
forbidden  by  the  law.    The  aotioD  most,  thraefore,  fafl. 

Judipimit  rmtnti, 

Sbauwood  and  WmuKB,  JJ., 
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Soon,  plamtiil  in  error,  t.  National  Bakk  of  Ohistbb  Vallit. 

(IB  FWin  81.  DM  p.  F.  BmlUk]  4nj 
BafOmm^^UMtU^  of  hank  for  depoiU$  for  9cf(^koopfmg. 

In  Ml  aetioii  to  reoover  of  *  bank  the  yalae  of  bonds  deposited  for  safe-keeping 
bj  plaintifT,  and  stolen  by  the  teller  of  the  bank,  7iM,  that  the  bank 
being  a  gratoltoas  bailee  was  not  liable,  althoagh  an  examination  of  the 
teller's  acooants,  after  the  theft,  proved  them  to  have  been  falselj  kept, 
and  showed  that  he  had  been  abstracting  funds  for  two  jears,  and  althoagh 
it  was  known  to  the  president  of  the  bank  tiiat  he  had  dealt  onoe  or  twice  in 
stocks.    Mistaken  confidence  is  not  a  ground  of  liabilitj  in  such  cases. 

AcnoK  bronght  by  John  Scott,  Jr.,  and  Amos  Scott,  conatitat- 
ing  the  firm  of  Scott  &  Brother,  against  the  National  Bank  of  Ohes- 
ter  Valley  to  recoyer  the  value  of  four  govemment  bonds  of  the 
value  of  $1,000  each,  which  had  been  placed  by  plaintifb  with  the 
bank  for  safe-keeping  and  which  had  been  stolen  by  a  clerk  or  teller 
of  the  bank.  It  appeared  that  when  the  bonds  were  deposited  the 
bank  gave  a  check  or  card  in  the  form  :  ^'  Scott  &  Brother  left 
with  the  bank  a  package  containing  valuable  securities,  said  deposi- 
tor assuming  all  risk  from  robbery  or  otherwise."  The  teller 
absconded  after  the  theft,  when,  on  examining  his  books,  it  was 
found  that  his  accounts  had  been  falsely  kept  for  two  years,  and 
that  he  had  abstracted  funds  to  the  amount  of  126,000.  From 
the  evidence  he  appeared  to  have  had  the  confidence  of  the  entire 
community  as  well  as  the  bank  officers.  The  cashier  and  president 
knew  that  he  had  dealt  in  stocks  once  or  twice.  The  judge  charged 
that  the  bonds  were  delivered  to  the  officers  of  the  bank  as  mere 
depositees,  without  any  benefit  to  the  depositee  so  fiir  as  had  been 
proved,  and  for  the  convenience  of  the  plaintiffs,  and  the  bank  was 
bound  to  no  greater  care  of  the  deposit  than  a  person  of  ordinary 
care  and  prudence  generally  takes  of  his  goods  of  equal  value.  The 
bank  was  not  bound  to  search  into  the  accounts  of  the  teUer  for 
the  benefit  of  a  gratuitous  bailor,  and  his  loss  did  not  arise  out  of 
any  account  kept  by  the  teUer,  but  from  a  transaction  outside  of  his 
employment.  It  is  assumed  that  if  the  bonds  were  stolen  by 
defendant's  teller  it  is  liable  whether  his  propensity  to  steal 
was  known  or  not,  and  without  regard  to  his  general  character. 


We  inrtrnot  joa  tliat  then  U  no  Ugal  principle  u  applied  to  tha 
loM  of  goods  bailed  without  hire  for  tiie  aooonunodation  of  tiie 
bailor.  "The  defendants  had  a  verdict,  wherenpoD  the  plaintiff 
brooght  eiTor  to  thia  oonrt. 

W.  B.  WaddeB  and  W.  Darlinfftaih  with  Thorn  wta  M.  T.  Cbm- 
weO,  for  pUintifls  in  error,  cited  Story  on  Agenoy,  $458;  Sank 
»/  Keniuekj/  t.  StAvylUU  Bmis,  1  Pars.  916,  S16. 

J.  S.  Futh»!/  and  P.  Fraur  Smith,  wit^  whom  waa  O.  P.  Smith, 
for  defendants  in  error,  dted  Coggt  t.  Bernard,  9  Lord  Bajm.  909  ; 
Mutton  V.  Coek,  S  Btruige,  1099 ;  Fimtcana  v.  Small,  1  Egp^ 
315 ;  ShieOa  t.  Blaciburru,  1  H.  Bhwk.  158 ;  JW«-  t,  7A«  Am 
Bank,  17  Uasa.  479  ;  Timptitu  t.  iSbttmarsft,  14  Sezg.  &  Bawla^ 
375 ;  i)oortiM»  t.  /miuM,  2  Ad.  A  EIL  £56 ;  Lamcattm-  Oemtg 
Bank  t,  OkOA.  12  P.  F.  Smith,  47. 

AeKSW,  0.  J.  As  earl;  as  the  case  of  7\tmpbhu  v.  Baiimarth, 
14  Serg.  k  Bawle,  375,  it  was  decided  that  a  deliTeiy  of  a  package  of 
money  to  a  gratnitons  bailee,  to  be  oarriod  to  a  distant  place,  and  deliT- 
ered  to  another  for  the  benefit  of  the  bailor,  impoaea  no  liability  npon 
the  bailee  for  ita  aafe-keeping,  except  for  gross  negligence.  In  that 
case,  the  package  was  stolen  from  the  valise  of  the  bailee,  at  an  inn, 
it)  the  oooTse  of  his  journey,  after  it  had  been  carried  to  his  room, 
in  the  nsnal  custom  of  inns  in  that  day  (18S3}.  The  same  mle  is 
laid  down  by  Justice  Coultbb,  arguendo  in  Lloyd  t.  Wwt  Branch 
Sank.  He  aays,  a  mere  depositary,  without  any  special  ondei' 
taking,  and  without  reward,  is  aocoontable  for  the  loss  of  thegooda 
only  in  case  of  gross  negligence,  which  in  its  effects  on  oontracts  is 
equivalent  to  fraud.  He  farther  remarks,  that  the  aooommodation 
here  was  to  the  bailor,  and  to  him  alone,  and  he  ought  to  be  the 
loser,  unless  he  in  whom  he  confided,  the  bank  or  cashier,  had  been 
guilty  of  bad  faith  in  exposing  the  goods  to  hazards  to  which  they 
would  not  expose  their  own.  These  rules  he  derived  from  Ooggt  v. 
Bernard,  2  Ijord  Baymond,  909,  and  Fatter  v.  Sutx  Bank,  17 
Mass.  501.  In  the  latter  case,  the  law  of  bailment  was  exhaustively 
disonssed  by  Pjlbsbb,  0.  J.,  and  the  conolnaions  were  as  above 
•tatod.  It  was  farther  held,  that  the  degree  of  oare  which  isneoes- 
sary  to  avoid  the  imputation  of  bad  faith  is  measored  by  the  oare* 
fulness  which  the  bailee  uses  toward  his  own  property  of  a  similar 
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kind.  When  such  care  is  exercised,  the  bailee  is  not  answerable 
for  a  larceny  of  the  goods,  by  the  theft  even  of  an  officer  of  the  bank. 
It  is  farther  said  that  from  such  special  bailments,  eyen  of  money 
in  packages  for  safe-keeping,  no  consideration  can  be  implied.  The 
bank  cannot  nse  the  deposit  in  its  business,  and  no  such  profit  or 
credit  from  the  holding  of  the  money  can  arise  as  will  conyert  the 
bank  into  a  bailee  for  hire  or  reward  of  any  kind.  The  bailment 
in  such  case  is  purely  gratuitous  and  for  the  benefit  of  the  bailor, 
and  no  loss  can  be  cast  upon  the  bank  for  larceny,  unless  there  has 
been  gross  negligence  in  taking  care  of  the  deposit.  These  appear 
to  be  just  condusionsy  drawn  from  the  nature  of  the  bailment. 
The  rule  in  this  case  is  restated  by  TEOHPeoxr,  0.  J.,  in  LanccuUr 
Bank  y.  Smithy  12  P.  F.  Smith,  54.  He  says,  ''  The  case  on  hand 
was  a  yoluntary  bailment,  or  more  accurately  speaking,  a  bailment 
without  compensation,  in  which  the  rule  of  liability  for  loss  is 
usually  stated  to  arise  on  proof  of  gross  negligence.''  That 
case  went  to  the  jury  on  Ihe  question  of  ordinary  care,  and 
hence  the  obeeryation  of  the  chief  justice  that  the  same  idea  was 
sufficiently  expressed  by  the  judge  below,  in  using  the  words  **  want 
of  ordinary  care.''  It  may  be  proper,  howeyer,  to  say  that  want  of 
ordinary  care  is  applicable  to  bailees  with  reward,  when  the  loss 
arises  from  causes  not  within  the  duty  imposed  by  the  contract  of 
safe-keeping,  as  from  fire,  theft,  etc.,  and  hence  is  not  the  measure 
in  such  a  case  as  that  before  us,  which  we  haye  seen  is  gross  negli- 
gence. That  case  was  one  where  the  teller  of  the  bank  deliyered  the 
deposited  bonds  to  a  stranger  calling  himself  by  the  name  of  the 
bailor,  without  taking  sufficient  care  to  be  certain  that  he  was 
deliyering  the  package  to  the  right  person,  and  the  bank  was  held 
responsible  for  his  negligence.  Then  the  teller,  in  giying  out  the 
deposit,  was  acting  in  his  official  capacity,  and  hence  the  liability 
of  the  bank.  The  case  before  us  now  is  different,  the  bonds  being 
stolen  by  the  teller,  who  absconded.  This  teller  was  both  clerk 
and  teller,  but  the  taking  of  the  bonds  was  not  an  act  pertaining 
to  his  business  as  either  clerk  or  teller.  The  bonds  were  left  at 
the  risk  of  the  plaintiffs,  and  neyer  entered  into  the  business  of 
the  bank*  Being  a  bailment  merely  for  safe-keeping  for  the  bene- 
fit of  the  bailor,  and  without  compensation,  it  is  eyident  the  dis- 
honest act  of  the  teller  was  in  no  way  connected  with  his  employ- 
ments XTnder  these  droumstances,  the  only  gronnd  of  liability 
m«al  iiiae  in  a  knowledge  of  the  bsmk  that  the  taller  was  an  unfit 
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persoQ  to  be  appointed  or  to  be  retained  io  its  emplojment.  So 
long  as  the  baiik  was  ignorant  of  the  dishonestj  of  the  teller,  and 
tmsted  him  with  its  own  funds,  confiding  in  his  cbaract«r  for 
integrity,  it  would  be  a  harsh  rule  that  would  hold  it  liable  for  an 
act  not  in  the.  course  of  the  business  of  the  bank,  or  of  the 
employment  of  the  officer.  There  was  no  undertaking  to  the 
bailor  that  the  officers  should  not  steal  Of  conrse  there  was  a 
oonfidence  that  thej  would  not,  but  not  a  promise  that  thej  shoold 
not.  The  case  does  not  rest  on  a  warrant;  or  adertaking,  hat  on 
gross  negligence  in  care-taking.  Xothing  short  of  a  knowledge  at 
the  trae  character  of  the  teller,  or  of  reasonable  grounds  to  suspect 
his  integrity,  followed  by  a  neglect  to  remove  him,  can  be  said  to 
be  gross  negligence,  without  raising  a  contract  for  care,  higher  than 
a  gratuitous  bailment  can  create.  The  question  of  the  bank's 
knowledge  of  the  character  of  the  teller  was  fairly  submitted  to 
the  jury. 

But  it  turned  out  that  after  the  toller  absconded,  his  accoonts 
were  found  to  be  false,  and  that  he  had  been  abstracting  the  funds 
of  the  bank  for  about  two  years,  to  an  amount  of  about  $36,000 
It  was  contended  that  the  want  of  discoTery  of  the  state  of  his 
aocounte  for  such  a  length  of  time,  especially  as  he  had  charge  of 
the  individual  ledger,  was  such  evidence  of  negligence  aa  made  the 
bank  liable.  The  court  negatived  this  position,  and  held  that  the 
bank  was  not  bonnd  to  search  his  accounts  for  the  benefit  of  a 
gratuitous  bailor,  whose  loss  arose  not  from  the  accounts  as  kept 
by  him,  bat  from  a  larceny,  a  transaction  outside  of  bis  employ- 
ment. We  perceive  no  error  in  this.  The  negligence  constituting 
the  ground  of  liability  must  be  snch  as  enters  into  the  canae  of 
loss.  But  the  false  entries  in  the  books,  and  the  want  of  their  di»- 
covery,  was  not  the  cause  of  the  bailor's  loss,  and  not  connected 
with  it.  True,  the  same  person  was  guilty  of  both  offenses,  bat 
the  acts  were  unconnected  and  independent.  True,  the  bank  did 
not  discover  in  time  the  injury  he  did  to  it,  but  the  very  fact  that 
it  did  not  discover  his  false  entries  and  his  peculations,  repels  the 
knowledge  of  hie  dishonesty.  The  neglect  was  culpable,  and  might 
have  led  to  responsibility  to  those  with  whom  they  had  dealinga, 
if  they  suffered  from  that  neglect.  But  this  neglect  to  examine 
into  his  aooonnts  was  not  the  oause  of  the  bailor's  loss.  His  loss 
was  owing  to  the  immediate  act  of  dishonesty  of  the  teller,  and  not 
to  his  purloining  the  funds,  or  falsifying  the  acconnts  of  the  banlL 
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The  argument  of  the  plaintifl  results  simply  in  this :  that  mis* 
taken  confidence  is  a  ground  of  liability.  But  if  this  were  the 
rule^  business  would  stand  still ;  for  without  a  common  degree  of 
confidence  in  agents  and  ofScers^  much  of  the  business  of  the  world 
must  cease.  The  facts  were  fairly  left  to  the  jury,  with  the  proper 
instruction. 

Another  complaint  is^  that  the  teller  was  suffered  to  remain  in 
employment  after  it  was  known  that  he  dealt  once  or  twice  in 
stocks.  Undoubtedly  the  purchase  or  sale  of  stocks  is  not  ipso 
facto  the  evidence  of  dishonesty^  but  as  the  judge  well  said,  had  he 
been  found  at  the  gaming-table^  or  engaged  in  some  fi&udulent  or 
dishonest  practices,  he  should  not  be  continued  in  a  place  of  trust. 
So,  if  the  president  of  the  bank,  when  he  called  on  the  brokers 
who  acted  for  the  teller  in  the  purchase  of  the  stock,  had  dis- 
covered that  he  was  engaged  in  stock-gambling,  or  in  buying  and 
selling  beyond  his  evident  means,  a  different  course  would  have 
been  called  for.  No  officer  in  a  bank,  engaged  in  stock-gambling, 
can  be  safely  trusted,  and  the  evidence  of  this  is  found  in  the 
numerous  defaulters,  whose  peculations  have  been  discovered  to  be 
directly  traceable  to  this  species  of  gambling.  A  cashier,  treasurer, 
or  other  officer  having  the  custody  of  funds,  thinks  he  sees  a  desir- 
able speculation,  and  takes  the  funds  of  his  institution,  hoping  to 
return  them  instantly,  but  he  fails  in  his  venture,  or  success  tempts 
him  on  ;  and  he  ventures  again  to  retrieve  his  loss,  or  increase  his 
gain,  and  again  and  again  he  ventures.  Thus  the  first  step,  often 
taken  without  a  criminal  intent,  is  the  fatal  step,  which  ends  in 
ruin  to  himself  and  to  those  whose  confidence  he  has  betrayed. 
Hence  any  evidence  of  stock-gambling,  or  dangerous  outside  ope- 
rations, should  be  visited  with  immediate  dismissal.  In  this  case, 
the  operations  of  the  teller  in  stocks  as  a  gambler  in  them,  were 
unknown  to  the  officers  of  the  bank  until  after  he  had  absconded. 
Upon  the  whole,  the  case  appears  to  have  been  properly  tried,  and 
finding  no  error  in  the  record,  the  judgment  is  affirmed. 

Judgment  affirtned 
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OMUtOvtionallMf—vaUditgofloealeptlMtbHm. 

^  Mt  of  llio  PemujlTiikiA  legUUton  AathorUad  tlie  Toten  of  ■  nmnleliMtl 
dUtriet  to  d«dde,  kt  ui  election, "  for  "  or  '  agkinet "  granting  IleenM  for  tlw 
Mile  of  Intori^ting  liquM*.  The  Mt  f  luther  proTidad  that  In  caoe  the  elec- 
tion ghonldgo  "^alnit"  lloenae,  the  iMning  of  inch  liouue  ahoald  be 
nnUwful,«ndUut  uTpenonMlUngmeh  Uqnon  wlthont  llcenae  ahonld 
be  iHlQect  to  fine  and  imprioonment    SM,  that  the  act  ma  oonatitntiooaL* 

ls3xnx<7nos  to  restram  the  city  oommiasioaen  of  PhUadelpbu 
from  grantiag  license  to  any  person  to  sell  intoxicating  liqaors  in 
tlie  twenty-eeoond  ward  of  the  city.  The  case  involvee  the  consti- 
tntionality  of  the  act  of  llay  3,  1871,  relating  to  the  granting  of 
licenses  to  sell  intoxicating  liqaon.  By  this  act  it  is  provided  that 
"  at  the  next  municipal  election  in  the  twenty-second  vard  of  the 
city  of  Philadelphia  *  *  *  the  voters  shall  decide  'for 
license '  or  '  against  license '  by  depositing  their  tickets,  and  that  a 
return  be  made  to  the  clerk  of  the  ooort  of  quarter  aesrionL" 
Thirty  days'  notice  is  required  to  be  given  of  the  election  ;  and  the 
method  of  receiving  and  counting  the  votes,  etc.,  is  to  be  governed 
by  the  general  election  lavs  of  the  State.  Whenever  the  election 
shall  go  "against"  the  license,  it  shall  be  unlawful  for  any  lioense 
to  issue  for  the  sale  of  "spirituous,  vinous,  malt  or  other  intoxica- 
ting liquors  in  said  ward."  Any  person  who  shall  he  convicted  of 
selling,  or  offering  for  sale,  such  liquors  without  a  lioense,  shall  be 
sentenced  to  a  fine  of  t60,  and  confinement  in  the  house  of  corret^ 
tion  or  county  jail  for  six  months  tor  the  first  offense,  and  for  each 
subsequent  offense  to  a  fine  of  tlOO,  and  one  year's  oonfinement. 

An  election  having  been  held  under  this  act,  and  the  eleotaoD 
having  gone  "against"  license,  this  injunotion  was  asked  tor.  The 
court  granted  the  injunction,  whereupon  the  oommianonen 
appealed  to  this  court. 

0.  W.  BiddU  and  W.  L,  Hirtt,  for  plaintifli  in  error.  The  1(^ 
islature  cannot  delegate  its  power  to  enaot  a  law  affleoting  the  pdAU 
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ioal>  social  or  property  rights  of  the  citizen.  Oooley  on  Const, 
lim.  116,  117 ;  Bice  y.  Foster,  4  Harr.  492 ;  Parker  v.  Com- 
monweaUh,  6  Barr,  507 ;  People  y.  StotU,  23  Barb.  338 ;  Barto 
V.  Himrody  8  N.  Y.  483  ;  State  y.  Swisher ,  17  Texas,  441 ;  Aurora 
y.  United  States,  7  Cranch,  382 ;  Thorne  y.  Cramer,  15  Barb. 
112  ;  Bradley  y.  Baxter,  id.  122  ;  Johnson  y.  Bich,  9  id.  68 ;  Mou» 
y.  Beading,  9  Harr.  188  ;  Bailroad  y.  Clinton  Co.,  1  Ohio  (N.  S.)> 
77;  jE^  parte  Burnett,  30  Ala.  461;  S.  0.,  32  id.  728.  When  a 
power  is  delegated  abridging  or  enlarging  any  of  those  roles  of  con- 
duct that  affect  the  social  and  political  rights  of  citizens  it  is  pro 
tanto  nnconstitutional.  Commonwealth  y.  Judges,  8  Barr,  895; 
Parker  y.  Commonwealth,  supra ;  Commonwealth  y.  Painter,  10 
Barr,  391;  Cooley  on  Const.  Um.  116,  125  ;  Commissioners  y.  Oas 
Co.,  2  Jones,  318;  Bx  parte  Burnett,  supra;  State  y.  Oopeland, 
2  R.  I.  30 ;  Maisse  y.  State,  4  Ind.  351;  Santo  y.  State,  2  Iowa,  206; 
People  y.  CaUins,  3  Mich.  415;  State  y.  Parker,  26  Yt.  336. 

W.  H.  Bawle  and  Porter,  with  whom  were  W.  MoElroy  and  F. 
C.  Brewster,  for  appellants.  An  act  of  the  legislature  is  not  to  be 
declared  yoid,  unless  the  yiolation  of  the  constitution  is  so  manifest 
as  to  leaye  no  room  for  reasonable  doubt.  Com,  y.  Smith,  4  Binn* 
117 ;  Hilbieh  y.  Caiherman,  14  P.  F.  Smith,  154 ;  Bancroft  y.  Dumas^ 
21  Vt.  461;  Wellington  Y.  Petitioners,  16  Pick.  95;  Bespub.Y.  Duquet, 
2  Yeates,  493 ;  Com.  y.  Zephon,  8  Watts  &  Serg.  382 ;  Sharpless 
y.  The  Mayor,  9  Harris,  147  ;  Speer  y.  School  Directors,  14  Wright^ 
158  ;  Erie  B.  B.  y.  Casey,  2  Casey,  287 ;  DuracVs  Appeal,  12  R  J". 
Smith,  495 ;  Pennsylvania  Bailroad  y.  BihUt,  16  id.  164.  This 
kind  of  law  is  a  police  regulation,  being  applicable  only  to  a  busi- 
ness which  is  hazardous  or  injurious  to  the  citizens.  Peoples. 
Hawley,  3  Mich.  330. 

Agnew,  J.  That  a  power  conferred  upon  an  agent  because  of 
his  fitness  and  the  confidence  reposed  in  him  cannot  be  delegated 
by  him  to  another,  is  a  general  and  admitted  rule.  Legislatures 
stand  in  this  relation  to  the  people  whom  they  represent.  Hence 
it  is  a  cardinal  principle  of  representatiye  goyemment,  that  the  leg* 
islature  cannot  delegate  the  power  to  make  laws  to  any  other  body 
or  authority.  The  true  question  in  this  case  is,  whether  the  act 
of  May  3, 1871  (Pamph.  L.  523),  **  to  allow  the  yoters  of  the  twenty- 
second  ward  of  the  city  of   Philadelphia,  to  yote  on  the  qnea* 
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qoestioa  of  granting  license  to  sell  intoxicating  liqnors,"  is  a  del^ 
gation  of  Ugialative  power.  This  mnst  be  determined  by  an  anal;^ 
sis  of  the  proTisions  of  the  act  itself ;  and  depends,  not  upon  the 
numerical  order  of  the  sections,  bat  npon  the  natnre  of  the  legis- 
lative determination  when  the  act  left  the  hands  of  the  assembly. 
WIistoTer  the  legislature  then  detennined  to  ba  is  law,  for  so  much 
was  then  a  fixed  and  absolute  resolve.  What  did  the  legislature 
then  detonnine  absolutely  ?  It  enacted  in  the  fifth  section  that  any 
person  who  shall  hereafter  be  convicted  of  selling,  or  offering  for 
sale,  in  the  twenty-second  ward  of  the  city  of  Philadelphia,  any 
intoxicating  liqnors,  spirituous,  vinous,  malt  or  other  intoxicating 
liquors,  vrithout  a  license,  thall  be  sentenced  to  pay  a  fine  of  fifty 
dollars,"  ete.  The  provisions  of  the  first,  second  and  third  sectiona 
are  equally  imperative  and  absolute,  and  may  be  summed  up  in  a 
few  words,  viz. :  That  a  special  election  ikail  be  held  in  the  twenty- 
seoond  ward  at  the  next  annual  municipal  election,  and  every  third 
year  thereafter ;  that  the  constable  of  tiie  ward  shaU  give  a  certain 
notice  of  such  special  election,  at  which  time  the  question  of  license 
or  no  license  will  be  submitted  to  the  voters  of  tiiis  ward  ;  that  the 
election  shail  be  held  by  the  some  ofBcers,  in  the  same  manner,  and 
under  the  same  penalties  prescribed  by  the  general  election  law,  and 
due  returns  of  the  election  made  in  a  similar  manner.  The  langnaga 
is  imperative,  and  the  law  was  absolute  in  all  these  respects  when 
the  act  was  approved  by  the  governor.  We  come  then  to  the  fourth 
section,  which  provides  that  whenever,  by  the  returns  of  election, 
it  shall  appear  that  there  is  a  majority  against  license,  it  ahaU  not 
be  lawful  for  any  license  to  issue  for  the  sale  of  spirituous  and  other 
liqnors  in  said  ward,  at  any  time  thereafter,  until  at  an  election,  as 
above  provided,  a  majority  of  the  voters  of  said  ward  shall  vote  in 
favor  of  a  license. 

What  did  the  legislature,  in  this  section,  submit  to  the  people, 
and  what  did  they  not  submit  P  This  is  quite  as  clear  as  any  other 
part  of  the  act.  Each  elector  is  to  vote  a  ticket /or  license  or  ajratna/ 
license.  He  is  allowed  by  the  law  to  say,  "  I  am  for  the  issuing  of 
license,"  or  "  I  am  against  the  issuing  of  licenses,"  and  thas  to 
express  Ms  judgment  or  opinion.  Bnt  this  is  all  he  was  permitted 
by  law  to  do.  He  declared  no  oonsequenoes,  and  prescribed  bo  rule 
resolting  from  his  opinion.  Nor  doee  the  majority  of  the  votei 
declare  a  consequence.  The  return  of  »  majority  ia  bnt  of  a  mere 
nnraerioal  preponderance  of  votes,  and  ixpreeae^  <"  ly  the  opinion 
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of  the  greater  number  of  eleotors  upon  the  expediency  or  inexpe- 
diency of  licenses  in  this  ward.  When  this  is  certified  by  the 
retnm,  the  legislature,  not  the  voters,  declare  ''it  shall  (or  it  shall 
not)  be  lawfai  for  any  license  to  issue  for  the  sale  of  spirituous 
liquors."  Thus  it  is  peifeetly  manifest  this  law  was  not  made,  pro- 
nounced or  ratified  by  the  people  ;  and  the  majority  vote  is  but  an 
ascertainment  of  the  public  sentiment — the  expression  of  a  general 
opinion,  which,  as  a  fact,  the  legislature  have  made  the  contingency 
on  which  the  law  shall  operate.  When  the  law  came  from  the  halls 
of  legislation  it  came  a  perfect  law,  mandatory  in  all  its  parts,  pro- 
hibiting in  this  ward  the  sale  of  intoxicating  liquors  without  license; 
commanding  an  election  to  be  held  every  third  year  to  ascertain  the 
expediency  of  issuing  licenses,  and  when  the  fact  of  expediency  or 
inexpediency  shall  have  been  returned,  commanding  that  licenses 
shall  issue  or  shall  not  issue.  Then  what  did  the  vote  decide  t 
Clearly,  not  that  the  act  should  be  a  law  or  not  be,  for  the  law 
already  existed.  Indeed,  it  was  not  delegated  to  the  people  to 
decide  any  thing.  They  simply  declared  their  views  or  wishes,  and 
when  they  did  so,  it  was  the  fiat  of  the  law,  not  their  vote,  which 
commanded  licenses  to  be  issued  or  not  to  be  issued. 

Now,  in  what  respect  does  |k  vote  upon  license  or  no  license,  in  a 
particular  ward  or  township,  differ  from  a  vote,  whether  a  new  town- 
ship shall  be  continued  or  annulled  ;  or  from  a  vote  to  determine 
whether  a  seat  of  justice  shall  be  continued  where  it  is,  or  be  removed 
to  another  place  ;  or  from  a  vote  for  or  against  a  subscription  by  a 
city  to  the  stock  of  a  railroad  company  ;  or  from  a  vote  of  the  peo- 
ple of  a  district  for  or  against  a  consolidation  of  it  with  a  city  ?  Tet 
in  all  these  instances  (to  which  reference  will  be  made  hereafter)  it 
has  been  decided  that  the  determination  of  these  questions  by  a 
vote  of  the  people  interested  in  them,  and  an  enactment  of  law 
dependent  on  the  result  of  this  vote,  are  not  a  delegation  of  the  law- 
making power  to  the  people,  but  a  submission  only  of  the  expediency 
of  the  proposed  measure.  This  is  simply  common  sense,  for  in 
none  of  the  instances  did  the  legislature  commit  to  the  people  the 
making  of  the  law,  but  merely  the  province  of  determining  a  matter 
important  to  wise  and  judicious  legislation — something  upon  which 
the  legislature  deemed  it  proper  its  own  act  should  wait,  and  then 
ahould  operate  aooordingly.  The  wit  of  man  cannot  draw  a  well- 
grounded  distinction  between  the  result  of  a  vote  upon  license  in  a 
township,  and  the  result  of  a  vote  upon  the  existence  of  a  township, 
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and  the  remoTid  of  a  court-house,  or  a  8ab8cri{>tion  to  stock,  or  ths 
oonsolidatioii  of  an  outlying  district  with  a  citj. 

The  legislature  in  the  act  of  1871  have  given  to  the  people  a  law, 
not  a  mere  invitation  ;  needing  no  ratification,  no  populiur  breath 
to  give  it  Titalitj.  The  law  is  simply  contingent  upon  the  determina- 
tion of  the  fact,  whether  licenses  are  needed,  or  are  desired,  in  this 
ward.  And  why  shall  not  the  legislature  take  the  sense  of  the  peo- 
ple ?  Is  it  not  the  right  of  the  legislature  to  seek  information  of 
the  condition  of  a  locality,  or  of  the  public  sentiment  there  ?  The 
constitution  grants  the  power  to  legislate,  but  it  does  not  confer 
knowledge.  The  very  trust  implies  that  the  power  should  be  exer- 
cised wisely  and  judiciously.  Are  not  public  sentiment  and  local 
circumstances  just  subjects  of  inquiry.  A  judicious  exercise  of 
power  in  one  place  may  not  be  so  in  another.  Public  sentiment  or 
local  condition  may  make  the  law  unwise,  inapt,  or  inoperatiye  in 
some  places,  and  otherwise  elsewhere,  instead  of  being  contrary 
to,  it  is  consistent  with,  the  genius  of  our  free  institutions,  to 
take  the  public  sense  in  many  instances,  that  the  legislators  may 
&ithfully  represent  the  people,  and  promote  their  welfare.  So 
long,  therefore,  as  the  legislature  only  calls  to  its  aid  the  means  of 
ascertaining  the  utility  or  expediency  of  a  measure,  and  does  not 
delegate  the  power  to  make  the  law  itself,  it  is  acting  within  the 
sphere  of  its  just  powers. 

It  is  urged  that  Parker  y.  CommonweaUh,  6  Barr.  507,  decided 
the  question  before  us.  That  case  was  oyerruled  soon  after  it 
decided,  not  in  express  terms,  it  is  true,  but  its  foundation 
undermined  when  it  was  held  that  laws  could  constitutionAlly  be 
made  dependent  on  a  popular  vote  for  their  operation.  The  reason* 
ing  in  Parker  y.  CommonweaUh  is  fallacious,  in  assuming  the  fitft 
that  there  was  a  delegation  of  legislatiye  power.  There  is  much 
in  the  opinion  well  and  ably  said.  The  first  eight  pages  may  be 
passed  oyer,  and  we  are  brought  then  to  the  marrow  of  the  argu- 
ment, which  is  contained  in  the  following  sentences :  After  a  sum 
mary  of  the  act  of  1846,  Justice  Bell  proceeds  to  say,  that  as  a 
statute  it  '^  depends  for  its  validity  and  binding  efficacy ^  within  the 
seyeral  counties  n^med  in  it,  upon  the  populaor  yote  of  designated 
districts."  ^'  Possessing  no  innate  force,  it  remains  a  dead  letter 
until  breathed  upon  by  the  people,  and  called  into  aotiyity  by  an 
exertion  of  their  yoice  in  their  primary  assemblies."  '^  If  a  major- 
ity within  the  particular  district  should  yote  negatiyely  upon  the 
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question  yearly  to  be  submitted  to  the  people,  the  act  as  a  BtatuU 
has  no  existence. "  ''  If  a  majority  of  the  votes  be  cast  in  the  aflbma- 
tiye,  then  the  act  is  to  take  effect  as  a  statute.^^  ^'It  operate  not 
propria  vigore,  bat,  if  at  all,  only  by  yirtue  of  a  mandate  es^essed 
subseqttenily  to  its  enactment,  in  pursuance  of  an  invitation  given 
by  the  legislatire  bodies/'  ^^  As  it  left  the  hails  of  legislation  it 
was  imperfect  and  unfinished;  for  it  lacked  the  qualities  of  com* 
mand  and  prohibition  absolutely  essential  to  every  law/'  I  have 
italicised  the  portions  which  show  the  thought  of  the  opinion  and 
evince  the  assumption  on  which  the  argument  rests.  If  we  admit 
the  fact  that  the  law  now  before  us  was  of  this  character,  an  imper- 
fect and  unfinished  act,  a  mere  invitation  to  the  people  to  issue 
their  subsequent  mandate,  and  to  breathe  into  it  all  its  vitality,  and 
thus  give  to  it  all  its  validity  and  binding  efficacy  as  a  law,  we 
might  have  to  concede  the  conclusion  that  there  was  a  delegation 
to  the  people  of  the  power  to  legislate.  But  it  is  beyond  cavil  that 
when  the  act  of  1871  left  the  halls  of  legislation,  it  was  a  manda- 
tory law  in  all  its  parts,  and  the  only  thing  committed  to  the  peo- 
ple was  to  vote  for  or  against  the  issuing  of  licenses,  and  thereby 
supply  the  evidence  of  expediency.  It  acts  propria  vigore,  and  is 
called  into  existence  by  no  subsequent  popular  mandate.  By  its 
command  the  sale  of  liquors  is  forbidden,  the  popular  vote  is  taken, 
and  its  effect  declared.  This  popular  vote  is  but  the  law's 
appointed  means  of  determining  a  resrdt,  which  the  law  enacts,  in 
an  alternative  form,  shall  be  the  contingency  of  its  operation. 
The  law  did  not  spring  from  the  vote,  but  the  vote  sprang  from  the 
law,  and  the  law  alone  declared  the  consequence  to  flow  from 
the  vote.  The  assumption  that  the  act  is  not  a  law,  till  enacted  by 
the  people,  is  the  foundation  of  the  argument,  and  with  its  fall  the 
superstructure  vanishes.  Th^  character  of  this  law  is  precisely 
that  of  hundreds  of  others,  which  the  legislative  will  makes  depend- 
ent on  some  future  act  or  fact  for  its  operation.  To  assert  that  a 
law  is  less  than  a  law  because  it  is  made  to  depend  on  a  future 
event  or  act,  is  to  rob  the  legislature  of  the  power  to  act  wisely  for 
the  public  welfare,  whenever  a  law  is  passed  relating  to  a  state  of 
ailairs  not  yet  developed,  or  to  things  future,  and  impossible  to  be 
fully  known.  Such  an  assertion  attacks  even  the  moral  govern 
ment  of  the  Creator.  God  breathes  into  his  creature  the  power  of 
judgment  and  discretion,  and  then  declares  to  him  in  his  law 
*' As  you  determine  your  act,  so  shall  be  the  consequence."    The 
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law  is  active  and  operates  oulj  when  man  determines.     Does  man 
or  God  make  the  law  ? 

What  is  more  common  than  to  appoint  commissionerB  nnder  a 
law  to  determine  things  npon  the  decision  of  which  the  act  is  to 
operate  in  one  waj  or  another  ?  The  courts  esercise  powen 
dependent  on  tlieir  own  discretion.  Take  the  case  of  granting  a 
license  to  keep  an  inn  and  sell  liquor.  The  judge  determines 
whether  the  license  is  necessary,  and  if  not  necessary,  'he  law  says 
to  the  applicant,  "no  license."  The  law  takes  effect  just  as  the 
judge  determines,  yet  who  says  it  is  the  court  that  legislates  F 
What  is  the  difference,  in  essence,  wliether  the  necessity  for  places 

T  the  sale  of  liquors  bo  determined  by  the  people  or  the  court  ? 
Each  in  its  place  is  hut  an  insti-u mentality  oJ  the  law.  The 
judge  speaks,  the  people  speak  ;  but  each  speaks  by  the  authority 
of  law,  and  the  law  commands  the  consequence.  The  error  of  the 
argument  is  inattribtitiug  the  consequence  to  the  voice  that  speaks, 
instead  of  to  the  law,  which  makes  the  people  its  own  mouth-piece, 
and  has  hofoi-ehand  proclaimed  tlie  consequence  of  the  utteranc«^ 
The  people,  by  virtue  of  the  law,  declare  the  expediencyof  licenses 
in  the  ward,  and  the  law  itself  has  already  enacted  what  shall  fol- 
low this  declaration.  Though  contingent  in  form,  the  law  is  man* 
datory  throughout  in  all  it  requires,  and  all  it  detdrminea.  That 
is  not  less  an  act  of  sovereign  power,  which  says  to  the  subject,  do 
this,  and  that  shall  follow  ;  do  that,  and  another  thing  shall  follow. 
To  the  subject  a  discretion  of  acting  is  given,  and  as  he  decides, 
the  law  pronounces  the  consequences.  It  is  the  sovereigD  which 
gives  the  law,  not  the  subject. 

Then,  the  true  distinction,  I  conceive,  is  this :  The  legislature 
cannot  delegate  its  power  to  make  a  law  ;  but  it  can  make  a  law 
to  delegate  a  power  to  determine  some  fact  or  state  of  thingd  upon 
which  the  law  makes,  or  intends  to  make,  its  own  action  depend. 
To  deny  this  would  be  to  stop  the  wheels  of  gOYernment.  There 
are  many  things  upon  which  wise  and  useful  legislation  must 
depend  which  cannot  be  known  to  the  law-making  power,  and 
must,  therefore,  be  a  subject  of  inqniry  and  determinaMon  ontdde 
of  the- halls  of  legislation.  Hence,  the  necessity  of  the  municipal 
divisionB  of  the  State  into  counties,  townships,  cities,  wards,  bor- 
oughs and  districts,  to  which  is  committed  the  power  of  detemin* 
ing  many  matters  necessary,  or  merely  usefal,  to  the  local  welfan. 
Can  any  one  distinguish  between  committing  the  deteTminingpowa 
to  the  authoritiet  of  the  district,  and  to  the  people  of  the  distriot  t 
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If  the  power  fco  determine  the  expediency  or  necessity  of  granting 
licenses  to  sell  liquors  in  a  municipal  division,  can  he  committed  to 
a  commission,  a  council,  or  a  court,  which  no  one  can  dispute,  why 
cannot  the  people  themselves  he  authorized  to  determine  the  same 
thing?  If  a  determining  power  cannot  be  delegated,  then  there  can 
b3  10  power  delegated  to  city  councils,  commissioners,  and  the  like, 
to  pass  ordinances,  by-laws  and  resolutions  in  the  nature  of  laws, 
binding  and  affecting  both  the  persons  and  property  of  the  citizens. 
If  a  determining  power  cannot  be  conferred  by  law,  there  can  be 
no  law  that  is  not  absolute,  unconditional  and  peremptory;  and 
nothing  which  is  unknown,  uncertain  and  contingent  can  be  the 
subject  of  law. 

If  in  any  case  a  question  could  arise  upon  a  delegated  power,  it 
would  be  in  that  which  is  delegated  to  the  councils  of  Philadelphia 
to  make  lazos  so  called. .  Look  at  the  language  of  the  16  th  section 
of  the  act  of  March  11,  1789:  "The  mayor,  etc.,  shall  have  full 
power  and  authority  to  muke,  ordain,  constitute  and  establish  such 
and  so  many  laws  or  ordinances,'^  etc.  See  also  the  7th  section  of 
the  consolidation  act  of  February  2,  1854:  "That  the  legislative 
powers  of  the  said  city  shall  be  vested  in  two  bodies,  to  be  called 
the  select  and  common  councils.''  In  pursuance  of  this  power 
rights  of  person  and  property  are  regulated;  fines  and  forfeitures 
inflicted,  and  discretionary  powers  are  vested  in  committees,  depart- 
ments and  oflBcers.  Can  there  be  a  clearer  instance  of  the  exorcise 
of  powers  in  their  nature  legislative,  by  an  act  of  delegation  ?  Yet 
who  believes  that  this  is  unlawful,  or  that  it  is  really  a  delegation 
of  the  law-making  power  in  the  sense  of  a  relegation  of  it  from 
the  halls  of  legislation  to  the  council  chambers  ?  On  the  contrary, 
the  charter  of  the  city  is  itself  the  law,  which  breathes  into  these 
quasi  legislative  acts  of  councils  all  their  life  and  power,  and  which, 
for  useful  and  necessary  local  purposes,  delegated  to  councils,  not 
the  power  of  making  laws,  but  the  discretion  and  determining  power 
necessary  to  regulate  the  affairs  of  a  great  city,  that  owing  to  dis- 
tance, and  want  of  knowledge  and  of  time,  the  legislature  cannot 
determine  for  itself,  but  which  by  its  law  it  directs  to  be  done  by 
others.  Just  at  this  point  the  opinion  in  Parker  v.  Commonwealth 
evidently  labors  when  it  touches  this  instance  of  delegated  powers, 
and  attributes  the  efiScacy  of  corporation  laws  to  the  consent  of  the 
citizens,  and  affirms  that  the  relation  between  the  municipality  and 
iho  members  is  founded  in  contract.  But  it  is  too  clear  for  argu- 
ment that  ordinances  derive  their  binding  force  from  the  law  which 
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uathorizes  them,  and  not  from  compacts.  The  power  to  paaa  them 
is  delegated,  and  the  tme  queatioa  is,  what  is  the  nature  of  tbo 
delegated  power  ?  As  already  stated,  it  is  merely  a  determining 
power,  as  to  matters  committed  to  the  discretion  of  the  cooncila  by 
law,  not  a  law-making  power  ^er  se. 

Parker  t.  CommonweaUh  was  decided  by  three  judges  to  two,  with 
a  strong  dissent  proceeding  from  the  latter.  In  leas  than  a  year 
afterward  a  qnestion  arose  upon  a  law,  authorizing  the  people  to 
determine  by  a  rote  whether  a  new  township  should  be  oontinaed 
or  annulled.  CommonweaUh  r.  Judges  Q.  S.,  8  Barr,  391,  The 
only  attempt  to  distinguish  the  case  from  Parker  t.  Commov/wtaiih, 
was  by  saying  that  in  the  latter  there  was  an  exercise  of  sover- 
eignty  —  of  the  power  of  enacting  a  law  by  ballot;  while  in  the 
former  there  was  an  exercise  of  a  subordinate  function  only,  for  the 
oonrenience  of  public  business.  But  ve  have  already  shown  that 
the  distinction  rests  on  no  difference,  and  the  assnmptiou  in  Parlor 
T.  Commonwealth  of  the  delegation  of  a  legislative  power  being 
unfounded,  the  argument  fails,  and  the  distinction  in  The  Commote 
wealth  V.  The  Judges  falls  with  it.  The  Commonwealth  v.  Painter, 
10  Barr,  314,  occurred  a  year  later;  the  law  authorized  the  electors 
of  Delaware  county  to  determine  by  ballot  whether  the  seat  of  jus- 
tice shonld  be  continued  at  Chester  or  be  removed  to  another  place, 
and  in  the  event  of  a  vote  for  removal,  that  a  commission  shonld 
select  the  site,  and  a  court-house  be  erected. 

The  law  was  held  to  be  constitutional,  the  court  not  attempting 
to  distinguish  it  from  Parker  v.  Commonwealth,  excepting  to  say 
that  the  latter  does  not  reach  or  cover  the  case  in  band.  The 
law,  however,  was  examined  in  view  of  Parker  v.  Commonwealth, 
and  the  opinion  was  delivered  by  Ooultbe,  J,,  who  had  written  an 
able  dissenting  opinion  in  that  case.  Four  years  later  cams 
Moera  v.  Oit}/  of  Beading,  9  Harris,  188.  The  law  provided  for 
taking  the  sense  of  the  people  upon  a  subscription  to  the  stock 
of  the  Lebanon  Talley  Railroad  Company,  the  subscriptioD  being 
authorized  or  not  as  the  people  should  declare  by  their  vote.  The 
law  was  held  to  be  constitutional.  Black,  0.  J.,  remarking;  "It 
is  argued  that  it  is  not  an  exercise  of  legislative  power  by  the 
aosembly,  bnt  a  mere  delegation  of  it  to  the  people  of  Beading.  We 
canngt  see  ib  in  that  light.  Half  the  statutes  on  our  books  are  in 
the  alternative,  depending  on  the  discretion  of  some  person  or 
penouB,  to  whom  is  confided  the  duty  of  determining  whether  the 
proper  occasion  exists  for  executing  tbom.     But  it  cannot  be  said 
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the  exercise  of  such  a  discretion  is  the  making  of  the  law."  This  i 
the  precise  point  which  we  have  endeavored  to  show  was  overlooke 
in  Parker  v.  Commonwealth^  and  the  contrary  assumed  withou 
proof.  It  is  to  be  noticed,  also,  that  Moers  v.  City  of  Reading  wa 
decided  by  an  entirely  new  bench  of  judges.  These  cases  have  beei 
followed  very  recently  in  Smith  v.  McCarthy^  6  P.  P.  Smith,  359 
A  law  for  consolidating  certain  outlying  districts  with  the  city  o 
Pittsburg  was  made  to  depend  upon  the  vote  of  the  people.  It  wa 
held  to  be  constitutional,  Thompson,  C.  J.,  remarking,  **  We  do  no 
regard  it  within  the  principle  which  forbids  the  delegation  of  legis 
lative  power."  There  was  also  the  common  school  system  of  thi 
State,  which,  by  the  act  of  the  13th  June,  1835,  §  13,  was  mad< 
dependent  upon  the  vote  of  the  people  of  every  district,  by  electioi 
every  third  year.  In  many  parts  of  the  State,  the  hostility  to  th( 
law  was  intensely  bitter  and  the  school  law  was  not  adopted  in  some 
districts  for  more  than  twenty  years,  yet  it  has  never  been  declared 
unconstitu  tional. 

I  have  not  thought  it  useful  or  necessary  to  notice  the  supposed 
distinction  between  acts  of  the  legislature  as  laws  and  as  grants  oi 
sovereign  prerogative,  for  the  plain  reason,  that  having  by  analysis 
of  the  act  itself  and  by  abundant  precedents  shown  that  it  is  a  law 
in  its  nature  and  mandatory  character,  the  distinction  has  no  place 
or  application.  If  it  were  useful  it  might  not  be  difficult  to  show 
that,  in  our  form  of  government,  all  grants  of  royal  prerogative  or 
of  franchise  are  the  product  of  the  exercise  of  the  legislative  power 
only,  and  by  the  terms  of  the  constitution,  in  the  first  section  of  the 
first  article,  must  pass  by  the  grant  of  the  legislative  power  therein, 
or  not  at  all.  The  legislature  cannot  delegate  the  power  of  passing 
laws  relating  to  these  subjects,  more  than  they  can  delegate  the 
power  to  legislate  on  other  subjects. 

Nor  have  I  thought  it  necessary  to  refer  to  the  decisions  in  other 
States,  for  ihe  plain  reason,  also,  that  our  own  decisions,  since 
Parker  v.  Commonwealth,  rule  the  case ;  while  that  case  was  the 
forerunner  of  the  decisions  in  all  the  other  states  (except  Delaware), 
and  with  its  fall  they  have  lost  their  chief  prop  and  support 

Decree  affirmed  and  special  injunction  ordered  to  remaifu 

Bxn>,  0.  J.,  delivered  a  dissenting  opinion  in  which  Shabswooi^ 
J*,  oononrred. 


Gass'  Appeal. 

(33  Pann.  81.  [S3  P.  F.  Smith]  3aj 

(Mvreh—mtaning  of  "divine  temiee."    li^netiot^ 

The  G.  coDgregBiion  and  the  L.  coDgreg&tlou  entered  into  articles  of  usodlk 
tlOQ  to  build  a  cliurch  in  wlikb  "  divine  service  "  oa);  ehoald  be  held.  For  ■ 
period  of  twenty  years  no  olhet  tlian  meetinga  for  public  worship  or  pre4ch- 
ing  tlie  gospel  were  held  in  the  church.  Sunday  schools  were  not  in  exist- 
ence in  the  neighborhood  wb en  the  church  was  built,  ifeld,  that  thaQ. 
ooDgregation  waa  entitled  to  an  injunction  reitnining  the  L.  conj^gatloa 
from  holding  a  Sunday  achool  in  the  church. 

Bill  filed  by  Joseph  Gase  and  others,  in  behalf  of  the  Gennan 
Beformed  Church  and  Congregation  of  Lower  Angaeta,  Etgainet 
Joseph  Emerick  and  othere,  of  the  Eyangelical  Lutheran  Church 
and  Congregation,  to  restrain  the  defendants  from  nsing  a  church 
building  for  the  purposes  of  a  Sunday  school.  The  facte  appear 
in  the  opinion.  The  mastor,  before  whom  the  cause  waa  heard, 
reported  in  favor  of  the  plaintiffs ;  but  the  court  decreed  that  thfl 
bill  be  dismissed.    The  plaintiffs  appealed  to  this  court, 

8.  P.  Wolverton,  with  whom  waa  X  B.  Purdy,  for  appellantB. 

8.  W.  Zieghr,  for  appellees. 

AoKEW,  J.  This  bill,  on  behalf  of  a  Gennan  Befortued  oongm> 
gatioD,  was  to  enjoin  an  Evangelical  Ltttheran  oongr^ation  from 
holding  Sonday  schools  in  the  chnrch  building.  These  congr^^ 
tions  built  a  church  for  common  ase,  and  on  the  8th  of  April, 
1848,  adopted  a  "canon  law,"  as  they  called  it,  for  the  goTem- 
ment  of  ite  use  by  the  two  bodies.  By  the  first  article  of  thia 
canon,  the  church  was  to  be  and  remain  a  German  Beformed  and 
Evangelical  Lutheran  chnrch,  under  the  name  of  *' Emanuel'* 
Chnrch,"  The  third  and  fourth  articles  provide  for  funerals  and 
burials  in  the  burial-ground,  from  which  it  appears  a  graveyard 
was  to  be  used  in  connection  with  the  church.  The  thlrteentli 
declares,  that  each  congregation  shall  have  equal  right  to  tht 
ohnrch  property,  and  each  pastor  shall  so  arrange  his  dimtu  servtM, 
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as  not  to  interfere  with  the  pastor  of  the  other  denomination.  The 
fifteenth  article  prorides  that  it  shall  be  allowed  to  hold  divine  «w- 
triee  in  two  languages,  in  English  and  German. 

The  master  finds  that  divine  service  only  was  to  be  held  in  the 
church,  and  that  by  common  understanding  of  both  congregations, 
DO  meetings  other  than  those  for  divine  service  could  be  held  in  it^ 
and  that,  for  a  period  of  over  twenty  years,  no  other  than  meetings 
for  public  worship  or  preaching  the  gospel  were  held  there  ;  that  a 
Union  Sunday  school,  organized  and  kept  up  by  the  congregations, 
was  held  for  many  years  in  a  school-house  close  by  the  church.  A 
short  time  ago,  the  Lutheran  congregation  withdrew  from  the 
Union  Sunday  school,  and  established  one  of  their  own  in  the 
audience- room  of  the  church,  in  opposition  to,  and  without  the  con- 
sent of,  the  German  Reformed  congregation. 

This  bill  is  to  prevent  this  unauthorized  and  continued  use  of  the 
audience-room  for  the  Sunday  school.  The  master  finds,  that  Sun- 
day schools  were  not  in  existence  or  thought  of  in  this  neighbor- 
hood at  the  time  of  the  union  of  these  congregations,  and  adoption 
of  their  rules;  that  both  congregations  understood,  and  rigidly 
adhered  to  the  understanding,  that  a  ''preaching  service"  only 
was  to  be  maintained  in  the  church,  and  that  singing  schools, 
prayer  meetings,  and  the  like,  were  forbidden  to  be  held  there. 
He  concludes  by  saying,  he  is  satisfied,  from  the  articles  of  associa- 
tion, and  the  testimony  in  the  case,  the  preaching  of  the  gospel 
only  was  understood  by  the  members  of  both  congregations  to  be 
the  ''divine  service"  mentioned  in  the  articles.  In  the  court 
below,  the  controversy  was  not  upon  the  facts  reported,  but  upon 
the  meaning  of  the  terms  "  divine  service  ; "  the  defendants  hold- 
ing that  they  embraced  Sabbath  schools.  The  witnesses  agree  that 
the  German  word  Qottesdienst,  used  in  the  articles  of  union,  means 
in  English,  divine  service  ;  and  the  court  below  decided  that  this 
included  Sunday  school  service.  That  prayer  and  praise,  and, 
indeed,  oral  as  well  as  written  instruction  in  religious  matters,  by 
laymen,  are  used  in  Sunday  school  service,  is  true,  and  in  a  genend 
sense  it  may  be  said  to  be  divine  service.  Indeed,  the  Reverend 
Samuel  J.  Milliken  did  say,  in  his  testimony,  that  the  more  exten- 
sive use  of  the  term  divine  service,  includes  the  performance  of  anv 
duty  arising  out  of  our  obligations  to  God ;  but  in  the  more 
restricted  sense  it  is  used  to  signify  acts  of  religious  worship. 
This  would  give  two  significations  to  these  words.    lake  words  at 


art,  the  seiue  in  which  they  have  been  med  bf  the  partiee  miut, 
thoref orej  be  sought  for.  It  ie  the  datj  of  ooarts  to  interpret  the 
language  of  written  instrnments ;  bat  in  doing  thia  they  alwayi 
follow  the  meaning  attributed  to  the  t«niu  by  ^oee  whose  ctutom 
it  is  to  nm  them.  Therefore,  when  a  contract  is  capable  of  two 
different  interpretations,  that  which  the  parties  themselree  hare 
always  pnt  upon  it,  and  acted  apon,  especially  as  here  for  a  long 
series  of  yean,  a  oonrt  will  follow,  because  it  is  the  true  intent  and 
meaning  of  the  parties  which  are  to  be  soaght  for  in  the  language 
they  use.  However  right  it  may  be  to  view,  as  the  court  di^  the 
Sunday  school  as  a  most  useful  institution  in  instructisg  youth  in 
the  knowledge  and  worship  of  Qod,  and  their  duties  to  mankind, 
this  praiseworthy  view  cannot  change  a  written  contract.  We  can- 
not engraft  on  a  ooutract  for  one  thing  an  agreement  for  a  difCereat 
thing,  though  the  fruit  of  the  scion  be  CTeu  better  than  that  of  the 
natural  stock. 

These  congregatiooa  nerer  so  understood  or  acted  upon  their 
agreement  of  nuioo.  They  built  their  church  for  divine  worshiii^ 
by  prayer,  praise,  and  the  preaching  of  God's  word.  Its  use  was  to 
be  congregationcd  worship,  not  school  instruction.  Their  worship 
was  to  be  led  by  pastors,  who  should  regulate  their  appointments  in 
due  regard  to  mutual  harmony,  and  was  not  to  be  the  instruction 
of  youth,  even  though  part  of  it  were  in  divine  things,  led  by  indi' 
mdual  layman.  There  are  reasons,  also,  why  a  chamber  or  audi- 
ence-room,  dedicated  to  public  congregational  worship,  should  not 
be  thrown  open  to  thoughtless,  giddy,  sometimes  vicious  youths, 
to  deface  and  soil  it.  We  think  the  court  erred  in  deciding  the 
case  according  to  the  general  meaning  of  the  words  "  divine  ser- 
vice," as  testified  to  by  some  of  the  witnesees,  instead  of  confining 
their  signification  to  the  sense  in  which  the  congregations  under- 
atood  it  when  they  entered  into  the  agreement,  and  afterward 
practiced  upon  it. 

A  doubt  has  been  suggested  as  to  the  jurisdiction  of  the  court  in 
snoh  a  case,  but,  we  think,  without  a  solid  ground.  As  unincor- 
porated associations,  the  parties  fall  directly  within  the  fifth  equity 
head  of  the  act  of  16th  June,  1836,  conferring  on  the  SupreiM 
and  Oommon  Pleas  Courts  jurisdiction  in  the  supervision  and  con- 
trol of  unincorporated  societies  or  associations  and  partnershipa 
F^  T.  Tovey,  i  P.  F.  Smith,  130,  is  in  point,  opinion  by  tbo 
present  chief  justice.    The  number  and  relations  of  these  partl«^ 
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and  the  subject  and  nature  of  the  injury, 
for  the  peculiar  jurisdiction  of  equity.     1 
bers  of  each  congregation^  and  the  uncertai : 
connection  with  the  congregation,  make  b 
convenient  nor  certain.    There  would  be  i : 
ing  a  common-law  action  to  remedy  the  i  \ 
ject  of  the  use  is  also  peculiar.      Such 
governed  by  the  ordinary  rules  of  tenancy  i  i 
decided  there  can  be  no  partition  of  a  chi ; 
by  two  congregations,  precisely  as  these  t^ 
Br 01071  V.  The  Lutheran  Church,  11  Harr 
Woodward,  J.,  is  forcible  and  just,  in  w : 
rilegious  character  of  a  proceeding  that  woi  i 
graves;  that  a  church  cannot  be  divided  ; 
the  State  has  always  been  to  protect  the  res 
A  sale  is  the  only  mode  of  partition  in  su  i 
asks,  would  these  gr&'^es,  of  inestimable  vali . 
fetch  in  the  market  ?    This  case,  therefore,  I 
fall  within  the  principle  of  North  Pennsy  J 
Snowden,  6  Wright,  488. 

The  nature  of  the  injury,  too,  is  to  be  n : 
of  wrong  or  injury  to  the  property  itself,  : 
possession,  or  wrongful  withholding  of  th<  i 
gregation  from  the  other,  but  a  mere  per 
here  again  it  differs  from  Tlie  North  Fen7isv 
Snowden,  and  from  Tillmes  v.  Marsh,  17 
those  cases  the  bills  were  what  is  termed  ai 
to  obtain  possession  aud  enforce  rights  un ; 
the  injury  consists  in  a  perversion  of  the  ri|! 
a  misuse  of  its  privileges  under  the  articles  i 
tinning  in  its  nature.  It  involves  a  series  (i 
use,  and  therefore  can  have  no  adequate  reo; 
for  damages  could  be  conveniently  sustaine : 
directly  within  the  letter  and  spirit  of  tli 
in  the  second  branch  of  powers  contained, 
wit:  "  The  prevention  or  restraint  of  the  i 
ance  of  acts  contrary  to  law,  and  prejudicial 
oommnnity,  or  the  rights  of  individuals.''  1' 
ant  18  not  only  an  uninoorporated  assooiatii 
control  of  the.  court,  but  the  oongres:ation 
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iDdiviiiiiuls  whose  rights  are  prejudiced  bj  the  defendante,  aod 
therefore  euticled  to  the  eiercise  of  the  restTaining  power  of  the 
court.  lu  either  way  jurisdiction  attachea.  The  right  of  the 
plaintiffs  is  not  disputed,  which  takes  the  case  out  of  the  rule  that 
the  court  vill  not  enjoin  upon  a  disputed  title  till  it  ia  settled  at 
Iftw,  It  is  only  the  illegal  acta  of  the  defendants  that  are  the  Bnb- 
ject  of  dispute,  and  they  arc  ulcarly  contrary  to  law,  as  we  interpret 
the  agreement  of  union.  The  disposition  of  this  court  has  been 
not  to  deal  with  these  equity  powers  in  a  narrow  spirit,  bat  to  make 
them  serve  all  the  purposes  of  justice  to  which  they  can  be  made 
applicable.  In  Tl'eafey  Uliurch  v.  Moore,  10  Barr,  280,  Chief  Justice 
GiBSOM  remarked,  that  "  the  equitable  jurisdiction  conferred  by 
these  statutes  is  a  valuable,  indeed  indispensable  one,  aud  ought  to 
be  extended  by  every  interpretatiou  of  which  the  words  are  soBcej^ 
tible."  The  same  opinion  has  found  utterance  in  subsequent  caaea, 
Kirkpatrick  t.  McDonald,  1  Jones,  393j  Tard  v.  Potion,  1  'Bax- 
ris,  282. 

The  actual  eSercise  of  this  valuable  power  of  restraint  has  been 
anatained  in  numerous  and  analogoua  cases,  which  may  be  briefly 
Doticed,  premising  that  in  the  same  clause  is  found  the  supervisioa 
»nd  control  of  partnerships  following  directly  after  the  supervision 
and  control  of  unincorporated  societies  and  associations,  anbjects 
analogous  in  the  unincorporated  memberehip,  and  the  close  and 
conddential  relations  of  the  members  in  each  class.  Thus  in 
Slockdale  v.  Ullery,  1  Wright,  486,  a  partner  was  restrained  from 
pawning  or  pledging  the  notes  of  the  firm  for  his  own  debts.  So  a 
partner  may  be  restrained  from  doing  acta  prejudicial  to  the  estate 
of  a  dceeiisod  partner.  Holden's  Administrator  v.  McMakin,  1  Para. 
^84.  Aud  a  person  may  be  restrained  from  doing  business  contrary 
to  a  lawful  agreement  not  to  do  ao.  Palmer  v,  Qraham,  1  Pars 
476.  So  to  reBtrain  the  use  of  a  party-wall  before  payment  of 
moiety  of  the  coat  Sutdiff  v.  Isaacs,  1  Pars.  494.  To  prevent 
the  holder  of  a  legal  title  from  conveying  it  away  contrary  to  eqnity. 
ffNeil  T.  Ha^niUon,  8  Wright,  18.  To  restrain  associates  from 
denying  the  right  of  one  chosen  by  a  publishing  company  aa  the 
editor  of  a  paper,  and  preventing  his  publication  of  it.  Peacock  r. 
OummtTigs,  10  Wright,  434.  To  prevent  a  usurpation  of  power  bj 
A  portion  of  a  body  which  ahonld  be  a  unit,  as  Uie  Oommon  Oom^ 
eil  of  Philadelphia.  Kerr  r.  IVego,  11  Wright,  393.  To  rwtnin 
ID  nolawfal  gale  under  exocntion  of  the  property  of  the  wife  for  the 
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«lelt  of  the  husband.  Lyoiis  Appeal,  11  P.  i?\  Smith,  15.  With- 
out further  citation,  Kisor's  Appeal,  12  P.  F.  Smith,  428,  may  bo 
instanced  as  a  case  in  point.  There  a  deed  was  made  of  a  church 
property  to  trustees,  for  the  use  of  two  congregations,  with  a  pro- 
Tision  for  division  in  a  certain  manner,  if  conducive  to  the  inters 
estfi  of  the  parties.  One  congi-egation  took  exclusive  possession. 
Held  to  be  a  dispute  between  members  of  an  unincorporated  society 
in  relation  to  their  rights  and  privileges,  and  not  merely  as  tenants 
in  common  of  real  estate,  and  equity  had  jurisdiction  to  restore  the 
o\c  hided  party  to  their  rights.  Suiter  v.  Trustees  of  First  Reformed 
Uuii-h  Cliurch,  6  Wright,  503,  is  also  an  authority  on  this  point, 
'i'lu'  decree  of  the  court  below,  dismissing  the  bill,  is  therefore 
reversed,  and  the  bill  restored,  and  report  of  the  master  confirmed, 
and  it  is  hereby  ordered  and  decreed,  that  the  defendants  named  in 
the  bill  of  the  plaintiffs  be  enjoined  and  restrained  perpetually 
from  using  the  said  church  described  in  the  bill,  for  the  purpose  of 
holding  Sunday  or  Sabbath  schools  therein,  and  that  the  defendants 
pay  the  costs. 

8o  ordered. 


Mekqes,  plaintiff  in  error,  v.  Fbiok. 

(98  PenxL  St.  DS  P.  F.  Smith]  137.) 
SMtUe  of  HmUation'^  method  of  computing  Hm$> 

Tlw  itatate  provided  that  actions  for  acooant  shoald  be  commenced  "  withla 
six  years  next  after  the  canse  of  snch  actions,  and  not  after."^  The  last 
Item  of  an  account  was  dated  October  6, 1862,  and  an  action  thereon  was 
commenced  October  6,  1868.  Held,  that  the  action  was  not  barred.  (8e$ 
naU,p,79S.) 

AcTiOK  brought  by  John  Menges  and  another,  against  Henry 
Frick  and  others,  constituting  the  firm  of  Frick,  BiUmeyer  &  Co., 
npon  a  book  account  for  lumber  furnished  by  plaintiffs  to  defend- 
ants. The  last  item  of  the  account  was  dated  October  6, 1862;  this 
action  was  begun  October  6,  1868.  The  question  involved  is 
whether  the  action  is  barred  by  the  statute  of  limitationfl.  The 
rerdiot  was  for  defendants ;  whereupon  the  plaintiffs  brought  erroi 
to  this  court.. 


Menges  t.  Fiick, 

Q.  F.  Miller,  witli  whom  was  J.  Porter,  for  plaintiffs  in  error. 
In  computing  the  time  for  tlie  running  of  the  statute  of  limitations, 
the  day  on  which  the  debt  fell  due  is  to  be  excluded.  Overton  t. 
Tyler,  3  Ban-,  346;  8ima  v.  Hampton,  1  Serg.& Hawle,  411;  Oromiiim 
T.  Brink,  5  Casey,  522  ;  Pugh  \.  Duke  of  Leeds,  Cowper,  714;  WOi 
T,  Fainnaner,  3  Mees.  &  Wela.  473 ;  Young  v.  Higgon,  6  id.  49; 
Robinsony.Waddingtan,\Z  &.&.  kW^.  (N.  S.)  753;  Oreen't  Appeal, 
6  Wattfl&  Serg.  337;  Marks  v.  Russel,  4  Wright,  372. 

J.  M.  Linn,  for  defendants  in  error.  The  suit  mnat  be  com- 
menced within  six  years  from  the  time  the  cause  of  action  accmse. 
Van^om  t.  Scott,  4  Casey,  316;  Overton  v.  Tracy,  14  Serg.  &  EawU^ 
811.  This  is,  therefore,  to  be  taken  to  be  the  understanding  of  the 
parties.  Thompson  t.  Eetcham,  8  Johne.  189.  The  presumptioa 
is  that  payment  for  goods  sold  is  to  be  on  demand.  Warren  v.  TF^Mbr* 
8  Mete  97.  The  statute  runs  from  the  date  of  a  note  payable  on 
demand.  Tidd's  Prac.  17;  Tayhr  t.  Whitman,  3  Grant,  138; 
Oirard  Bank  v.  Penn  Township  Sank,  3  Wright,  92;  2  Kent's  Com. 
496.  The  defendants  had  not  the  whole  of  October  6  to  pay,  but 
were  bound  to  pay  immediately.  Presbrey  v.  Williama,  15  Mass.  19S; 
Qlassington  t.  Rawlins,  3  East,  407. 

Williams,  J.  The  only  question  necessary  to  be  ooncddered  in 
this  case  is,  was  the  plaintiffs'  action  barred  by  the  statute  of  Umi- 
tationa?  The  last  item  of  timber  in  the  account  sued  on  waa  delir- 
ered  on  the  6th  of  October,  1862,  and  the  action  was  commenoed 
on  the  6th  of  October,  1868.  The  act  provides  that  actious  for 
account  shall  be  commenced  and  sued  "  within  six  years  next  after 
the  cause  of  such  actions  or  suit,  and  not  after."  There  can  be  no 
doubt  that  the  cauBe  of  action  in  this  case  arose  on  the  day  tbo 
timber  was  delivered.  If  that  day  is  to  be  excluded  from  the  reck- 
oning, tiie  six  years  had  not  expired  when  the  suit  was  commenced. 
But  why,  even  if  the  words  of  the  act  are  to  receive  a  strict  and 
literal  constmction,  should  it  not  be  excluded?  "  Within  six  yean 
next  after  the  cause  of  action  or  suit,"  as  applied  to  the  facts  at 
this  case,  must  necessarily  mean  within  six  years  next  after  the  day 
on  which  the  timber  was  delivered.  The  day  of  the  delivery  must, 
therefore,  be  excladed  in  coonting  the  time  within  whioh  the  action 
may  be  brought.  If  suit  may  be  commenoed  within  six  years  next 
after  the  day  on  which  the  cause  of  aotion  arose,  then  it  is  too  pbia 
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tor  argument  that  that  day  is  not  to  be  included  in  the  computa- 
tion. But  if  there  could  be  any  doubt  as  to  the  proper  construction 
and  meaning  of  the  act,  the  rule  must  now  be  regarded  as  settled 
that  when  an  act  of  assembly  requires  a  thing  to  be  done  within  a 
certain  time  from  or  after  a  prior  date,  and  deprives  the  party  of  a 
right  for  omitting  it,  the  most  liberal  construction  is  to  be  chosen, 
and  the  f urtherest  time  given  from  which  the  reckoning  is  to  be  made. 
In  other  words,  the  day  from  or  after  which  the  count  is  to  be  made 
is  to  be  excluded  in  computing  the  time  within  which  the  act  may 
be  done.  Oreen*s  Appeal,  6  Watts  &  Serg.  327;  Cromelien  y.  Brink, 
6  Casey,  622;  Marks'  Executor  v.  RusseU,  4  Wright, 372;  BrisienT. 
Wilson,  10  P.  P.  Smith,  452;  Duffy  v.  Ogden,  14  id.  240.  The  court 
below  was,  therefore,  in  error  in  Instructing  the  jury  that  the  statute 
of  limitations  is  an  available  defense  to  this  action,  and  the 
plaintiffs  cannot  recover  the  account  claimed. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 

VoTB.--8eeirarreny.SZacle»0Ain.B6p.  7Q  (SSMIelLlXand  caaeedted.  InfhatoaMa 
ftatate  provided  that  every  action  on  a  Judgment  should  be  brought  within  ten  jean  next 
after  the  Judgment  was  entered  and  not  afterward.  Judgment  was  entered  March  IB,  IBM, 
and  an  action  was  commenoed  on  It  march  1&,  1880.  It  was  held  to  have  been  commenced 
Intlme.— Bjep. 


BiOHABD,  plaintiff  in  error,  v.  Bbbhil 

(18  Penn.  St.  U8  P.  F.  Smith]  140.) 
Marriage — evidence  of. 

Defendant  and  M.  lired  together  as  husband  and  wife  for  nearlj  forty  years , 
they  addressed  each  other  as  husband  and  wife ;  she  bore  his  name ;  land 
was  oouTeyed  to  her  as  his  wife ;  and  she  made  a  will  describing 
herself  as  his  wife.  In  an  action  bj  a  deyisee  of  M.  to  recover  posses- 
sion of  premises  claimed  bj  defendant  as  tenant  bj  curtesy,  defendant  testi< 
fled  "  bj  mutual  consent  we  lived  as  man  and  wife;"  and  again  "  the  mar* 
riage  ceremony  was  never  performed  only  by  mutual  consent^'  **  I  promised 
to  marry  her."  £Md,  that  these  facts  were  evidence  of  a  valid  marriage  not 
only  as  to  third  persons  but  as  between  M.  and  defendant. 

AcnoK  of  ejectment  brought  by  Richard  H.  Brehm  against  John 
H.  Bichard,  to  recover  possession  of  premises  in  Philadelphia 


Ricbard  t.  Brehm. 

devised  to  plaintiff  by  Mary  E.  Richard.  The  defendant  claimed 
08  tenant  by  curtesy  as  eurriving  husband  of  Mary  E.  Bichard. 
The  question  in  the  case  is  whether  Mary  E.  had  been  the  legal  wife 
of  John  H.  Richai"d, 

It  appeared  that  defendant  and  Mary  lived  together  aa  husband 
and  vife  from  1832  to  1870,  the  time  of  her  death ;  that  they 
called  each  other  husband  and  wife;  that  deeds  of  land  were  deliv- 
ered to  her  describing  her  as  the  wife  of  defendant;  that  in  March, 
1858,  she  executed  a  will  bequeathing  a  portion  of  her  estate  to  her 
"  husband,  John  H.  Hichard,"  and  describing  herself  as  "  wife  of 
John  H.  Richard;"  that  in  May,  1870,  she  made  the  will  under 
which  pliiintifE  claims  describing  herself  as  "  Mary  Elizabeth  Rich* 
ard,  wife  of  John  II.  Richard,"  and  by  which  she  devised  all  her 
real  estate  in  Philadelphia  to  plaintiff.  The  sister  of  Mary  £L 
Richard  testified  that  defendant  told  her  Mary  was  not  hig 
wife.  Defendant  testified,  "  I  am  no  relation  to  her,  only  she  was 
my  wife."  "The  marriage  ceremony  was  never  performed,  only 
by  mutual  consent ;  we  lived  as  man  and  wife.  I  promised  to 
marry  her  before  we  went  to  Charleston  { 1845 ),  about  two  weeks. 
Nobody  knows  that  we  were  not  married."  The  judge  charged 
that  while  this  constituted  a  marriage  as  to  all  the  world  in  mat- 
ters i^ertaining  to  basiness  transactions,  yet  it  was  not  a  marriage  aa 
between  themselves,  and  that  the  defendant  could  not  retain  the 
property  aa  tenant  by  the  curtesy.  The  plaintiff  had  a  verdict, 
whereupCn  defendant  brought  error  to  this  court. 

D.  W.  Sellers,  for  plaintiff  in  error.  The  concurrent  publication 
of  the  will  of  the  defendant  as  husband,  and  of  Mary  Richaid  lu 
wife,  was  a  celebration  and  proclamation  of  the  marriage.  Ttn- 
cent's  Appeal,  10  P.  F.  Smith,  338.  Taking  each  other  as  man  and 
wife,  with  cohabitation  and  reputation,  constituted  a  marriage. 
Com.  V.  Stump,  3  P.  F.  Smith,  132;  Phyaick's  Estate,  2  Brews.  179; 
VincoU's  Appeal,  10  P.  F.  Smith,  228;  Omohundro'a  EOate,  16 
id.  113. 

W.  L.  Hint,  for  defendant  in  error. 

MsEOUB,  J.  This  was  an  action  of  ejeotmont  ia  which  Um 
plaintiff  brought  suit  to  recover  as  the  devisee  of  Majj  E.  Richard. 
Defense  was  made  principally  upon  the  ground  that  the  defendant 
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WAS  the  surviying  husband  of  said  Mary.  That  fact  was  denied  and 
presented  the  controlling  question  in  the  case. 

Marriage  is  a  civil  coutract  jure  gefitium,  to  the  validity  of  which 
the  consent  of  parties,  able  to  contract,  is  all  that  is  required  by 
natural  or  public  law.  If  the  contract  is  made  per  verba  de  prcB^ 
seiitiy  though  it  is  not  consummated  by  cohabitation,  or  if  it  be 
made  per  verba  de  fuiurOy  and  be  followed  by  consummation,  it 
amounts  to  a  valid  mamage  in  the  absence  of  all  civil  regulations 
to  the  contrary.  2  Qreenl.  Ev.,  §  460.  Marriage  is  a  civil  contract 
which  may  be  completed  by  any  words  in  the  present  time,  without 
regard  to  form.  Hantz  v.  Sealyy  6  Binn.  405.  The  fact  of  mar- 
riage then  may  be  proved  and  established  by  competent  and  satis- 
factoiy  evidence. 

What  kind  of  evidence  is  held  to  be  satisfactory  ?  Marriage  may 
be  proved  in  civil  cases,  by  reputation,  declarations,  and  conduct  of 
the  parties,  and  other  circumstances  usually  accompanying  that 
relation.  2  Greenl.  Ev.,  §  462.  For  civil  purposes  reputation  and 
cohabitation  are  sufficient  evidence  of  marriage.  Senser  et  ah  v. 
Bower  et  ux.,  1  Penn.  450.  In  all  civil  cases  involving  merely  the 
right  of  property  the  fact  of  marriage  may  be  proved  by  long-con- 
tinued cohabitation  as  man  and  wife.  TTionidell  v.  Morrison,  1 
Casey,  326.  Both  cohabitation  and  reputation  are  necessary  to 
establish  a  presumption  of  marriage  where  there  is  no  proof  of 
actual  marriage.  Commonwealth  v.  Sturnp,  3  P.  F.  Smith,  132. 
Marriage  is  in  law  a  civil  contract,  not  requiring  any  particular  form 
of  solemnization  before  officers  of  church  or  State.  Commonwealth 
V.  Stump,  3  P.  F.  Smith,  132.  Unequivocal  and  frequent  admis- 
sions of  marriage,  accompanied  by  long-continued  cohabitation 
and  reputation,  are  frequently  most  satisfactory  evidence  of  mar- 
riage.     Vincenfs  Appeal,  10  P.  F.  Smith,  228. 

Ought  the  evidence  in  this  case  to  have  been  submitted  to  the 
jury  to  find  whether  the  marriage  I'elation  existed  between  John  H. 
Eichard  and  Mary  E.  Richard?  It  shows  that  from  about  the 
year  1832,  down  to  the  time  of  her  death  in  1870,  they  lived  and 
cohabited  together  as  man  and  wife.  They  recognized  and  addressed 
each  other  as  husband  and  as  wife.  She  called  him  her  husband,  he 
called  her  his  wife.  During  all  that  time  she  bore  his  name.  The 
three  several  deeds  given  in  evidence  by  the  plaintiff  below,  bearing 
date  in  1856  and  1857,  show  that  the  land  was  conveyed  to  her  aa 
the  wife  of  John  U.  Richard.     Upon  the  27th  of  March,  1858,  she 
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duly  executed,  iu  tlie  presonce  of  tliree  witneBsee,  a  last  will  aod 
tesiameiit,  in  which  she  describee  herself  as  "  wife  of  John  H. 
fiichard."  She  therein  gives  all  the  residue  and  remainder  of  her 
estate  "  utito  laj  said  husband,  John  H.  Bichard,  his  heirs,"  etc. 

Again,  in  the  very  will  under  which  the  plaintiff  claims,  of  the 
34th  of  Maj,  1870,  she  describes  herself  as  "wife  of  John  H. 
Ki  chard." 

More  than  a  dozen  different  witnesses  who  had  been  scqounted 
with  them  for  a  time,  Tarjing  from  eight  to  eighteen  jeare,  ooucor 
fn  testifying  that  during  all  that  time  they  lired  together  as  man 
and  wife,  and  were  so  reputed  by  all  their  aoqusintanoee.  Thus, 
for  nearly  forty  years,  sJl  those  evidences  of  reputation,  deolarationB, 
and  Gondact,  which  usually  accompany  the  marriage  relations,  an 
c'early  shown  to  have  existed.  The  evidence  which  the  learned 
judge  held  sufficient  to  overoome  this  long-continoed  and  consistent 
life  of  the  parties,  was  their  separate  declarations  npon  one  oocasion 
not  long  prior  to  her  death,  and  his  testimony  npon  the  ferial,  that 
they  had  never  been  married.  The  declarations  are  proven  by  a 
sister  of  Mrs.  Bicbard,  who  testifies  that  was  the  first  knowledge 
she  had  of  it;  and  he  testifies  that  the  marriage  ceremony  was 
never  performed.  He  swears,  however,  "by  mntnal  consent  we 
lived  as  man  and  wife; "  and  again,  "  I  am  no  relation  to  her,  only 
she  was  my  wife."  Again  he  said,  "I  promised  to  marry  her. 
Nobody  knows  that  we  were  not  married."  It  seems  to  ns  that  the 
whole  testimony  is  reconcilable,  by  asBnming  him  to  mean  that  no 
formal  marriage  ceremony  bad  been  performed  by  any  third  person 
uniting  them  in  marriage;  but  that  they  had  agreed  to  a  marriage. 
That  they  recognized  it  as  a  marriage  contract,  and  had  always 
recognized  and  f  ul611ed  it  aa  sncb.  His  declaratiDn  made  npon  one 
occasion,  when  angry  at  his  wife,  to  her  sister,  that  they  were  not 
married,  after  more  than  thirty-five  years  of  apparent  wedded  life, 
was  certainly  very  weak  evidence  to  rebut  the  presnmption  of  mar- 
riage. Nor  did  his  testimony  upon  the  trial  necessarily  go  any 
further  than  to  negative  the  one  form  of  entering  into  a  marriage 
contract.  It  did  not  preclude  the  jnry  from  finding  that  a  vaUd 
marriage  contract  bad  otherwise  been  entered  into  between  the 
parties.  The  evidence  was  amply  saffloient  to  have  Bultm'.hted  thij 
as  a  question  of  fact  to  the  jury.  Whether  the  agreement  of  mar^ 
riage  preceded  or  followed  the  firat  sexual  intercourse,  whether  it 
was  five  or  ten  years  thereafter,  if  clearly  made  and  proved,  it 
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established  a  valid  marriage.  The  learned  judge,  therefore,  erred  in 
yirtually  taking  the  case  from  the  jury,  and  in  saying  this  was  not 
a  marriage  as  to  them.  He  should  have  afiSrmed  the  first  point 
submitted  by  the  defendant  below,  and  to  the  extent  we  have  indi- 
cated qualified  the  first  point  submitted  by  the  plaintiff. 

We  think  the  eyidence  referred  to  in  the  second  and  third  assign- 
ments of  error  should  have  been  received,  so  far  as  it  tends  to  prove 
the  acts  and  declarations  of  the  parties  indicating  a  subsisting  mar- 
riage relation  existing  between  them.  The  other  assignments  of 
error  are  not  sustained. 

Judgmmt  reversed,  and  a  venire  fadM  de  novo  awarded. 


Holt,  plaintiff  in  error,  v.  Obbxv. 

08  Pena.  St.  Ca  p.  F.  Smllli]  19&) 

Broker — ^eet  ofn<4  cbtaining  Heenee* 

A  oommezoial  broker  who  has  not  procored  a  Uoense  m  required  by  the  eel  el 
Omgreee  of  June  80,  1864,  held  not  entitled  to  recover  his  oonunlailoafl 
in  a  State  court. 

AonoK  brought  by  Frederick  F.  Holt  against  Joseph  Oreen  to 
xecover  commissions  claimed  by  plaintiff  as  broker.  The  opinion 
states  the  case.    The  plaintiff  brings  error  to  this  coort 

TT.  W.  Montgomery  and  72.  L.  Ashhurei,  for  plaintiff  in  error. 
The  act  of  congress  only  affects  the  right  to  sue  in  the  federal 
oourts.  Prigg  v.  The  Commonwealth  of  Pennsylvania,  16  Pet.  539; 
Latham  v.  Scott,  45  DL  27;  Heister  v.  Cobb,  1  Bush.  239;  Carpenier 
T.  SneUing,  97  Mass.  452;  Lynch  v.  Moore,  id.  458;  People  v.  Oates, 
48  N.  Y.  40;  Clemens  v.  Conrad,  19  Mich.  190;  Griffin  v.  Bamsey^ 
85  Oonn.  239. 

L.  C.  Cleemann  and  G.  Sergeant,  for  defendant  in  error.  Oonrte 
of  justice  will  not  assist  a  plaintiff  in  recovering  under  a  oontraoi 
mB*\B  in  violation  of  the  law.     Maybin  v.  Coulon,  4  Yeates,  54 ; 
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Mitchell  V.  Stniih,  1  Binn.  118;  Seitlenbender  v.  Cltarles,  i  Serg.  & 
Rawle,  169;  ColuviMa  Bank  v.  Haldeman,  7  Watte  &  Serg.  235; 
^tiidts  V.  Jamea,  6  Binn.  329;  ^a»w  t.  Hall,  9  Wright,  236;  Bow- 
man T.  Coffroth,  9  P.  R  Smith,  19;  ^tM  v.  Mahood,  UMees.  A 
WelB.  452;  Marshall  t.  Railroad  Co.,  16  How.  334;  TVtjip  t.  £mA^, 
6  P.  F.  Smith,  430. 

Mebcur,  J.  The  plaintiff  bronght  thia  suit  to  recorer  oommis- 
Bions  for  the  sale  of  certain  machinery  sold  by  him  for  defendant. 
It  appeared  upon  the  trial  of  the  cause,  that  the  plaintiS  vas  car- 
rying on  the  bUBinesB  of  a  commercial  broker,  and  ae  snch  broker 
rendered  the  services  for  which  the  commisaions  were  claimed.  He 
alao  testified  that  he  had  not  taken  out  a  license  nor  paid  a  special 
tax,  under  the  act  of  congress.  Upon  this  the  learned  judge  Don- 
Buited  the  plaintiff  and  judgment  was  entered  thereca.  This  is 
Msigned  for  error. 

The  qneetioD  thus  presented  is,  did  the  plaintiff's  omiBBiaii  to 
pay  the  tax  and  obtain  the  license  as  a  commercial  broker,  bar  his 
recovery  of  commissionB  for  services  rendered  as  such  brokers. 

The  act  of  congress  of  June  30,  1S64,  section  71,  proridee,  that  no 
person  •  •  •  shall  be  engaged  in  prosecuting  or  carrying  on 
any  trade,  business  or  profession  hereafter  mentioned  and  described 
until  he  *  *  •  shall  have  obtained  a  license  therefor,  in  the 
manner  hereinafter  provided.  Section  73  provides,  that  any  person 
carrying  on  the  busincEs  without  a  license  shall  be  liable  for  each 
offense  to  a  certain  fine  and  imprisonment  therein  specified. 

Section  79  provides  that  commercial  brokers  shall  pay  $20  for  each 
license.  Any  person  whoso  business  it  is  as  a  broker  to  negotiate 
tales  or  purchases  of  goods,  wares,  products  or  merchandise  shall  be 
regarded  a  commercial  broker  under  this  act. 

An  action  founded  upon  a  violation  of  the  laws  of  the  United 
States  or  of  this  State  cannot  be  maintained  in  the  courts  of  this 
State.     Maybin  v.  Coulon,  4  Dall.  298;  S.  C,  4  Yeates,  24. 

It  is  not  necessary  that  the  statute  should  expressly  declare  the 
contract  to  be  void.  An  action  founded  upon  a  transaction  prohib- 
ited by  a  statute  cannot  be  maintained,  although  a  penalty  be 
imposed  tor  violating  the  law.  Seidenbender  et  td.  t.  Qharle^  Admxn- 
utratora,  4  Serg.  &  Rawle,  1C>9.  Hence  where  a  contract  is  made 
about  a  contract  or  thing  vhich  is  prohibited  and  mide  unlawful  by 
■tatnte  it  ia  void,  though  the  etatnte  itself  doee  not  declare  it  ahaU 
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bo  BO,  but  only  inflicts  a  penalty  on  the  offender.  Columbia  Bridge 
Co,  V.  ffalderman,  7  Watte  &  Serg.  233.  Nor  is  there  any  distinc- 
tion in  this  State,  whether  the  conti*act  is  malum  prohibitum  or 
malum  in  se,  Columbia  Bridge  Co.  v.  Halderman,  7  Watts  &  Serg. 
235. 

The  test  whether  a  demand  connected  with  an  illegal  transaction 
is  capable  of  being  enforced  bylaw  is,  whether  the  plaintiff  requires 
the  aid  of  the  illegal  transaction  to  establish  his  cas^.  Swan  v. 
Scot,  11  Serg.  &  Bawle,  164;  Thomas^.  Brady,  lOBarr.  170;  Scott  v. 
Duffy,  2  Harris,  20.  If  a  plaintiff  cannot  open  his  case  without 
showing  that  he  has  broken  the  law,  a  court  will  not  assist  him. 
Thomas  v.  Brady,  supra.  It  has  been  well  said  that  the  objection 
may  often  sound  very  ill  in  the  mouth  of  a  defendant,  but  it  is  not 
for  his  sake  the  objection  is  allowed,  it  is  founded  on  general  prin- 
ciples of  policy  which  he  shall  have  the  advantage  of,  contrary  to 
the  real  justice  between  the  parties.  That  principle  of  public  pol- 
icy is  that  no  court  will  lend  its  aid  to  a  party  who  grounds  his 
action  upon  an  immoral  or  upon  an  illegal  act.  Mitchell  y.  Smithy 
1  Binn.  118  ;  Seidenbender  v.  Charles'  Admrs.,  supra.  The  prin- 
ciple to  be  extracted  from  all  the  cases  is,  that  the  law  will  not  lend 
its  support  to  a  claim  founded  on  its  own  yiolation.  Coppel  y.  HaU, 
7  Wall.  668. 

Apply  these  principles  to  this  case.  The  bill  of  particulars 
Boryed  on  the  defendant  ayers,  '*  the  plaintiff's  demand  is  founded 
on  his  claim  to  commissions  as  a  broker  or  salesman  on  commission, 
for  the  sale  of  certain  cards  and  other  spinning  and  their  machinery 
of  a  cotton  or  woolen  mill,  put  in  his  hands  for  sale  by  the  defend- 
ant, on  or  about  May,  1866. '^  Upon  the  trial  he  testified  that  his 
business  was  buying  and  selling  machinery  for  other  parties.  The 
moment  he  opened  his  case,  he  showed  that  he  was  engaged  in  a 
business  directly  contrary  to  a  clear  and  express  act  of  congress. 
That  for  so  doing,  he  was  liable  to  a  fine  and  imprisonment.  The 
intent  with  which  he  did  it  cannot  be  inquired  into  in  this  action. 
His  right  to  commissions  as  shown  rested  upon  his  illegal  acts. 
His  right  to  recoyer  in  law  must  depend  upon  his  legal  right  to 
perform  the  serrices.  The  facts  to  which  he  testified  showed  he 
had  no  such  right. 

Without  the  aid  of  his  illegal  transaotions,  he  could  not,  and  did 
not,  show  any  senrices  performed.  His  case  as  he  exhibits  it  if 
btfed  upon  a  clear  yiolation  of  the  statute.    He  grounds  hjs  aotion 
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apon  that  yiolation.     Thus  resting  his  case,  he  cannot  succesBfaDj 
invoke  the  aid  of  a  court. 

We  are  aware  there  are  some  English  authorities,  as  well  as  decis- 
ions in  some  of  our  sister  States,  that  make  a  distinction  in  cases 
c!  contracts  predicated  of  a  yiolation  of  the  i% venue  laws,  and 
especially  that  class  of  them  which  does  not  expressly  declare  the 
contract  to  be  void.  The  case  of  Aiken  t.  Blaisdelh  41  Vt  655,  ia 
a  strong  case,  gomg  to  sustain  a  contract  of  sale  contrary  to  law. 
We  perfer,  however,  to  stand  by  our  own  decisions.  The  case  of 
MayUn  v.  Coulon,  supra,  wais  based  upon  a  violation  of  the  reve- 
nue laws  of  the  United  States,  and  the  unbroken  current  of  author- 
ities in  this  State  is  to  hold  a  contract  void  which  is  grounded 
upon  a  clear  violation  of  a  statute,  although  it  may  not  be  ezpressly 

to  declared  by  its  terms. 

Judfftneni  affirmsd. 


Shabswood  and  Wiluaks,  JJ.,  dissented. 


Bbown,  plaintiff  in  error,  v.  OoMXOKWlALlB. 

( 18  Penn.  St.  CS  p.  F.  Smith]  aa. ) 
(Mmirnd  lam  ^wrUtenteatimony  of  deceased  wU7k09$,    Dying  deolmMmm, 

A.  priBoner  wm  charged  with  murder,  and  on  the  preHmlnary  hearing  betae 
^e  maglfltrate  the  testimony  of  a  witnees  for  the  State  was  taken  in  writing. 
ffeid,  that  the  notes  of  the  testimony  were  admissible  in  evidence  on  the 
trial  of  the  prisoner,  the  witness  having  died. 

A.  man  bearing  marks  of  violence  was  found  dead  about  three  hundred  yarda 
from  his  house.  His  wife  was  found  in  the  house  with  wonnda  of  which 
she  subsequently  died.  The  house  had  the  appearance  of  having  been 
robbed.  Held,  that  the  dying  declarations  of  the  wife  were  not  admlasible 
in  the  trial  of  a  prisoner  for  the  murder  of  the  husband. 

Ikdictmbnt  against  Joseph  Brown  for  the  murder  of  Daniel  S. 
Kraemer.  It  appeared  that  the  deceased  was  found  dead  Febmaiy 
Sfl,  1872,  in  a  lane  about  800  yards  from  his  house ;  and  his  wits 
was  found  wounded  on  the  same  day  in  the  house.  She  died  from 
her  injuries  March  4, 187^.     The  house  had  the  appearance  of  hay- 
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ing  been  robbed.  The  commonwealth  offered  in  eyidence  the  notes 
of  the  testimony  of  one  Ewing,  who  had  been  examined  at  the  pre- 
liminary examination  of  the  prisoner  before  a  justice  of  the  peace. 
The  notes  of  the  testimony  were  taken  down  by  B.  B.  McGool,  a 
member  of  the  bar.  Ewing  had  died.  The  court  admitted  the 
notes  in  evidence.  Eyidence  of  the  dying  declarations  of  Mrs. 
Eraemer  in  regard  to  the  murder  of  her  husband  was  also  admitted. 
The  jury  found  a  yerdict  of  murder  in  the  first  degree.  A  new 
trial  was  denied ;  and  the  prisoner  brought  error. 

O.  R.  KaercheTy  F.  0.  Farquhar^  and  B.  W.  Oumminffs,  for 
plaintiff  in  error. 

J.  B*  ReiUy,  district  attorney,  and  L.  Bartholomew,  with  whom 
was  B.  B.  McCooly  for  the  Commonwealth. 

Bead,  G.  J.  This  is  a  writ  of  error  to  the  Oriminal  Court  of 
Schuylkill  county,  sued  out  under  the  act  of  the  15th  February, 
1870,  upon  the  oath  of  the  defendant,  and  brings  up  the  whole 
record. 

The  constitutionality  and  jurisdiction  of  this  court  have  been 
finally  settled  in  Commonwealth  y.  Oreen,  8  P.  F.  Smith,  226,  and 
in  CommonweaUh  y.  Hippie,  19  id.  9,  and  its  concurrent  jurisdiction 
with  the  courts  of  quarter  sessions  of  the  peace  and  oyer  and  tenni« 
ner  and  general  jail  deliyery  of  the  county  of  Schuylkill,  is  fully 
recognized  and  established  by  the  act  of  22d  April,  1870  (Pamph. 
L.  1264),  and  the  court  below  were  therefore  right  in  oyerruling 
the  plea  to  the  jurisdiction,  entered  by  the  defendant. 

On  the  preliminary  hearing  before  the  committing  magistrate,  the 
defendant  and  his  counsel  being  present,  a  witness  was  examined 
whose  testimony  was  taken  down  by  defendant's  counsel,  and  the 
witness  haying  died  before  the  trial,  the  notes  of  his  eyidence,  proyed 
by  the  counsel  under  oath,  were  offered  in  eyidence,  objected  to  and 
admitted.  It  was  objected  that  by  the  constitution  of  the  State  the 
defendant  was  entitled  to  meet  the  witnesses  face  to  face. 

The  doctrine  on  this  subject  is  thus  laid  down  in  the  3d  yolume 
of  Bussell  on  Crimes,  by  Greayes,  4th  edition,  1865,  page  249.  "  If 
there  has  been  a  preyious  criminal  prosecution  between  the  same 
parties,  and  the  point  in  issue  was  the  same,  the  testimony  of  a 
deceased  witness,  giycn  upon  oath  at  the  former  trial,  is  admissible 
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on  the  Bubaequent  trial,  and  may  be  proved  by  any  one  who  heard 
him  give  evidence,"  and  the  same  ia  repeated  at  page  434,  in  the 
note.  We  find  tlie  same  rule  in  1  Phillips  &  Arnold'H  Evidence,  pp. 
306-7,  and  in  1  Pitt  Taylor  on  Evidence,  4th  edition,  1864,  pp. 
446,  447.  Dr.  \Miarton,  in  his  valuable  Treatise  on  Criminal  Iaw 
in  the  United  States,  vol.  1,  p.  667,  says  :  "The  testimony  of  a 
deceased  witness  given  at  a  former  trial  or  examination,  may  be 
proved  at  a  eabsoquent  trial  by  persons  who  heard  him  testify. 
Even  the  notes  of  counsel  of  the  testimony  of  such  witnesses  oa  a 
former  trial  between  the  same  parties,  touching  the  same  snbject- 
matter,  are  evidence  when  proved  to  be  correct  in  substance,  although 
the  ooonsel  does  not  recolleot  the  testimony  independently  of  his 
notes.  The  better  opinion  seems  to  bo  that  it  is  snflScient  to  prove 
the  substance  of  what  the  deceased  witness  said,  provided  the 
material  particulars  are  stated,  thongh  it  has  been  sometimes  held, 
that  unless  the  precise  words  could  be  given,  the  testimony  would 
be  rejected." 

In  Tlie  Commonwealth  v.  Richards,  18  Pick.  434,  it  was  held  that 
the  12th  article  of  the  Declaration  of  Rights,  which  provides  that 
in  criminal  cases  the  accused  sball  have  the  right  "to  meet  the 
witnesses  against  him  face  to  face,"  is  not  violated  by  the  admission 
of  testimony  in  a  criminal  trial  before  a  jury  to  prove  what  a  deceased 
witness  testified  at  the  preliminary  examination  of  the  accused  before 
a  justice  of  the  peace." 

This  case  was  affirmed  seven  years  afterward  in  Warren  v,  Nichols, 
in  6  Mete.  261,  and  the  further  ruling  in  that  case  "that  the  whole 
of  the  testimony  of  the  deceased  witness  upon  the  point  in  questidh, 
and  the  precise  words  used  by  him  must  be  proved,"  was  substen- 
tially  affirmed.  Hubbard.  J.,  dissented  from  this  ruling  and 
assigned  very  cogent  reasons  against  it.  "As  the  decision  now  stands,*' 
■ays  this  able  judge,  "  it  proscribes  a  rule  for  the  admission  of  testi- 
mony, which  the  imperfection  of  onr  nature,  in  the  eonstmction  of 
our  memories,  will  not  warrant.  It  in  truth  excludes  the  thing  it 
proposes  to  admit,  and  at  the  same  time  opens  a  door  for  knaves  to 
enter,  where  honest  men  cannot  approach, "  "Other  learned  judges 
have  maintained  that  a  rule  bo  rigid  was  unwise,  and,  I  confess,  I 
prefer  the  reasoning  of  Gibson,  J.,  in  the  case  of  Cornell  v.  Oreen, 
lOSeT^.  &Rawle,  16,  to  that  of  the  learned  judge  in  CommonwtalthT. 
Richards,  and  with  him  agrees  also  the  learned  author  of  the  Treat- 
iae  on  the  Law  of  Evidence."    1  Greenl.,  §  165. 
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Upon  this  subject  thp  ablest  discussion  of  the  whole  question  ia 
to  be  found  in  the  opinion  of  Judge  Drummond,  in  The  United 
States  T.  Macomb,  5  McLane's  Rep.  286,  delivered  in  the  Circuit 
Court  of  the  United  States  for  the  district  of  Illinois,  at  July  term, 
1851.  At  the  preliminary  examination,  a  witness,  since  deceased, 
testified  in  relation  to  the  offense,  which  was  robbing  the  mail. 
The  accused  was  present  and  his  counsel  cross-examined  the  witness. 
Witnesses  were  permitted  on  a  trial  before  a  jury,  under  an  indict- 
ment found  for  the  same  offense,  to  prove  what  the  deceased  witness 
testified  to  at  the  preliminary  examination.  It  is  sufficient  in  such 
ease  to  prove  substantially  all  that  the  deceased  witness  testified 
upon  the  particular  subject  of  inquiry.  A  decision  upon  the  same 
point  is  to  be  found  in  United  States  v.  White,  5  Cranch's  (C.  C.) 
460. 

The  6th  article  of  the  amendments  to  the  constitution  of  the 
United  States  provides  that  in  all  criminal  prosecutions  the  accused 
shall  enjoy  the  right  ^'  to  be  confronted  with  the  witnesses  against 
him." 

The  constitution  of  Pennsylvania  of  1776,  provided  "  that  in  all 
prosecutions  for  criminal  offenses,  a  man  hath  a  right  to  be  con- 
fronted with  the  witnesses.**  The  Declaration  of  Rights,  in  the 
constitution  of  1790,  changed  the  phraseology  from  confronting  to 
"  meet  the  witnesses  face  to  face." 

The  doctrine  enunciated  by  Judge  Drummond  in  1851  was  fol- 
lowed by  the  Supreme  Court  of  Missouri,  after  a  very  exhaustive  argu- 
ment on  the  constitutional  question,  in  T^  State  v.  McO^Blenis, 
in  24  Mo.  (3  Jones)  402,  and  The  State  v.  Baker,  id.  437,  in  1857, 
and  in  The  State  v.  Houser,  26  Mo.  (5  Jones)  431,  in  1858,  and 
by  the  Supreme  Court  of  Ohio  in  Summons  v.  The  State,  in  5  Ohio 
St.  325,  in  1856. 

In  this  State  the  most  liberal  rule  has  been  adopted,  in  relation 
to  the  evidence  of  what  was  testified  to  by  a  deceased  witness  on  a 
former  trial  or  examination,  as  will  be  seen  by  referring  to  Cornell 
V.  Oreen,  10  Serg.  &  Rawle,  14 ;  Chess  y.  Chess,  17  id.  409 ;  Moore  y. 
Pearson,  6  Watts  &  Serg.  50,  and  Rhine  v.  Robinson,  3  Casey,  30,  in 
which  case  Chief  Justice  Lewis  said:  ''The  notes  of  counsel, 
showing  what  a  deceased  witness  testified  to  on  a  former  trial 
between  the  same  parties  touching  the  same  subject-matter,  are  evi- 
dence when  proved  to  be  correct  in  substance,  although  the  coun- 
sel did  not  recollect  the  testimony  independent  of  his  notes,  and 
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tltLongh  he  did  not  recollect  the  crosa-eiamiaation."  To  which 
may  be  added  the  decision  in  PhUa.  £  Reading  R.  R.  x.  Spearm,  11 
Wright,  306,  tlie  opinion  being  deliyered  by  my  brother  Aqnew, 

There  y/as,  therefore,  no  error  in  the  court  admitting  the  notes 
of  Mr.  McCool  of  the  testimony  of  Ewing,  a  deceased  witness,  in 
the  examination  before  the  committing  magistrate,  or  tlie  not«g  of 
any  other  counsel,  or  those  of  the  committing  magistrate  himBelf. 

"Upon  the  trial  of  any  indictment  for  marder,  or  Tolontary 
manslaughter,  it  shall  and  may  be  lawfal  for  the  defendant  or 
defendants  to  except  to  any  decision  of  the  court,  npon  any  point 
of  evidence  or  law,  which  exception  shall  be  noted  by  the  court, 
and  filed  of  record  as  in  civil  cases,  and  a  writ  of  error  to  the 
Supreme  Court  may  be  taken  by  the  defendant  or  defendants  after 
conviction  and  sentence."  "  If,  during  the  trial  upon  any  indict- 
ment for  mnrdcr  or  voluntary  manslaughter,  the  court  shall  be 
required  by  the  defendant  or  defendants  to  give  an  opinion  npon 
any  point  submitted  and  stated  in  writing,  it  shall  bo  the  duty  at 
the  conrt  to  answer  the  same  fully  and  file  the  point  and  answer, 
with  the  records  of  the  case."  Criminal  Procedure  Act  of  Slst 
March,  1860,  §§  57,  58,  Pamph.  L.  441. 

Under  this  head  is  ranged  the  reception  under  objection  of  the 
dying  declarations  of  Mrs.  Eraemer,  the  wife  of  the  murdered 
man.  "The  dying  declarations  of  s  person  who  expects  to  die, 
respecting  the  circumstances  under  which  he  received  a  mortal 
injury,  are  constantly  admitted  in  criminal  prosecutions,  where  the 
death  is  the  subject  of  criminal  inquiry,  though  the  prosecution 
be  for  manslaughter;  though  the  accused  was  not  present  when 
tiiey  were  made,  and  had  no  opportunity  for  cross-examination,  and 
against  or  in  favor  of  the  party  charged  with  the  death."  "  When 
every  hope  of  this  world  is  gone,  when  every  motive  to  falsehood  is 
silenced,  and  the  mind  is  induced  by  the  most  powerful  considera- 
tions to  speak  tlie  truth,  a  situation  so  solemn  and  awful  is  OOD- 
sidered  by  the  law  as  creating  the  most  impressive  of  aanctiona." 
1  Whai-t.  Crim.  Law,  g  669  ;  3  Russell  byOreaves,  250 ;  1  GreenL, 
§§  156, 163,  346  ;  1  Taylor  on  Ev.  616. 

"The  constitntional  provision,"  says  Dr.  Wharton,  "that  the 

'  accused  shall  be  confronted  by  the  witnesses  against  him,  does  not 

cArogiUe  the  common-law  principle,  that  the  declarations  in  axtre- 

mi»  of  ihe  murdered  person  in  snch  cases  are  admissible  in  «▼{- 

Seace."    Id. 
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In  Woodsides  v.  The  Stale,  2  How.  (Miss.)  655,  the  court,  at 
page  665,  in  answer  to  the  constitutional  objection  that  the  prisoner 
had  a  right  to  bo  confronted  with  the  witness  against  him,  say  : 
**But  it  is  upon  the  ground  alone,  that  the  murdered  individual  is 
not  a  witness,  that  his  declarations  made  in  extremis  can  be  offered 
in  evidence  upon  the  trial  of  the  accused.  If  he  were  or  could  be 
a  witness,  his  declaration  upon  the  clearest  principle  would  be  inad- 
missible. His  declarations  are  regarded  as  facts  or  circumstances 
connected  with  the  murder,  which,  when  they  are  established  by 
oral  testimony,  the  law  has  declared  to  be  evidence.  It  is  the  indi- 
vidual who  swears  to  the  statements  of  the  deceased  that  is  the 
witness,  not  the  deceased."    In  Anthony  v.  The  State  of  Tennessee, 

1  Meigs,  277,  the  court  say,  upon  the  first  ground  of  objection, 
**  We  are  all  of  opinion  that  the  Bill  of  Eights  cannot  be  construed 
to  prevent  declarations  properly  made  in  articulo  mortis  from 
being  given  in  evidence  against  defendants  in  cases  of  homicide." 

The  same  doctrine  is  to  be  found  in  The  State  of  Iowa  v. 
Nash,  7  Iowa,  347,  and  in  Robins  v.  State  of  Ohio,  8  Ohio  St. 
131 ;  Com,  v.  Carey,  11  Gush.  417,  and  very  directly  in  Com,  v. 
Carey,  12  id.  246.  There  are  also  various  statements  to  the  same 
effect  in  most  of  the  decisions  cited  above  in  relation  to  the 
admission  of  evidence  of  the  testimony  of  a  deceased  witness. 

All  these  cases  are  confined  to  the  dying  declarations  of  the  mur- 
dered person  upon  the  trial  of  the  individual  accused  of  the  mur- 
der.   At  the  York  assizes  on  the  17th  July,  1837,  in  Rex  v.  Baker, 

2  Mood.  &  Bob.  53,  it  was  held,  on  an  indictment  against  a  prisoner 
for  the  murder  of  A  by  poison,  which  was  also  taken  by  B,  who 
died  in  consequence,  that  B's  dying  declamtions  were  admissible. 
CoLTMAN,  J.,  after  consulting  Parke,  B.,  expressed  himself  of 
opinion  that  as  it  was  all  one  transaction,  the  declarations  were 
admissible,  and  accordingly  allowed  them  to  go  to  the  jury,  but  he 
said  he  would  reserve  the  point  for  the  opinion  of  the  judges, 
The  prisoner  was  acquitted.  This  case  is  entitled  to  greater  weight, 
as  Baron  Parke,  the  year  before,  in  Stobart  v.  Dryden,  1  Mees.  & 
Wels.  615,  had  been  considering  the  question  of  dying  declara- 
tions, after  full  argument,  and  delivered  the  opinion  of  the  court 
This  case  is  mentioned  in  1  Phillips  and  Arnold,  243,  in  3  Bussellf 
268 ;  1  Taylor  on  Evidence,  618. 

In  The  State  v  Terrell,  12  Richardson  (S.  C),  321,  it  was  held 
upon  the  trial  of  an  indie  uncut  for  the  murder  of  A  by  poison, 
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which  was  takeu  at  tbo  same  time  by  B  and  0,  both  of  whom,  aa 
well  aa  A,  died  from  ita  effects,  the  dying  declarations  of  B  are 
adinisgible  against  the  prisouer,  although  the  general  rule  aeoms  to 
be,  that  dyijig  declarations  are  admissible  only  where  the  indict- 
EDont  ia  for  the  Diui'der  of  the  party  making  the  declarationa.  The 
murder  was  effeet-ed  by  putting  strychnine  in  a  bottle  of  whisky, 
adminiBtered  by  the  defendant,  at  the  same  time,  to  three  persona, 
and  caused  the  deaths  of  the  grandfather  and  uncle  of  the  prisoner^ 
and  of  a  third  person,  whoso  dying  declarations  were  received  in 
evidence  upon  the  trial  of  the  uceuaed  for  the  mnrder  of  his  grand- 
father. 

Upon  the  authority  of  these  cases  the  learned  judge  admitted  tha 
dying  declarations  of  the  wife,  upon  the  trial  of  the  defendant  for 
the  murder  of  her  husband.  In  this  there  was  error,  tor  the  hus- 
band was  found  dead  on  Monday  morning,  afith  February,  1872,  three 
hundred  yards  from  his  dwelling,  and  his  wife  was  diacoverod  on 
Iho  eame  morning  lying  across  her  bed  in  the  house  in  an  ineen- 
sible  condition  and  with  her  face  and  head  terribly  heat«n  and  dis- 
figured, Kraenier  and  his  wife  were  both  advanced  in  years,  and 
there  was  no  doubt  that  robbery  of  gold  and  silver,  which  waa 
known  to  he  in  the  house,  led  to  their  murder,  but  we  do  not  see 
any  facts  that  would  bring  these  dying  declarations  of  Mrs.  Krae- 
mer  within  those  two  authorities,  supposing  them  to  be  good  law. 

If  tlie  ]irisoncr  had  been  tried  upon  the  indictment  for  the  mur- 
der of  Sirs.  Er.iemer,  her  dj-ing  declarations  would  have  been 
strictly  legal  evidence  against  him. 

The  remainder  of  the  opinion  relates  to  a  queation  as  to  ths 
drawing  of  the  jury, 

The  judgment  is  reversed  and  the  record  remanded,  with  tbia 
opinion,  setting  forth  the  cauaes  of  reversal  to  the  court  below  for 
further  proceeding. 
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Wbbeb,  plaintiff  in  error,  v.  Reinhard,  supervisor. 

(78  Peon.  St.  DB8  P.  F.  Smith]  9R)J 

OoniUtuH(m€U  law — EqualUy  of  taxation — tcuam  pcvrtieular  property — L$$9e9, 

A  Btatate  of  Pennsylvania  piOTlded  that  in  addition  to  taxes  already  oolIe<^ 
tible  the  owners  of  ore-beds  in  8.  township  should  pay  to  the  superTisors  of 
the  roads  one  and  a-half  cent  for  each  ton  of  ore  mined  and  carried  away  by 
teams  oyer  the  roads.  In  default  of  payment  the  amount  should  be  collected 
as  debts  were  collected  by  law.  HM,  that  the  statute  was  constitutional  and 
that  the  owner  of  an  ore-bed  was  bound  to  pay  the  tax,  although  he  had 
leased  it 

Action  brought  by  James  Reinhard  and  Benjamin  Eisenhard, 
supervisors  of  Upper  Saucon  township,  against  Charles  B.  Weber, 
for  the  recovery  of  taxes  under  the  act  of  April  14, 1868.  By  this  act 
it  is  provided  "  that  in  addition  to  the  taxes  collectible  under  existing 
laws,  the  owner  or  owners  of  ore-beds,  situated  in  Upper  Saucon 
township,  Lehigh  county,  shall,  from  and  after  the  passage  of  this 
act,  pay  to  the  supervisors  of  the  roads  in  said  township  one  and 
a-half  cent  for  each  and  every  ton  of  ore  mined  and  carried  away 
with  teams  over  the  public  road,  in  said  township,  which  said  pay- 
ments shall  be  made  at  the  end  of  every  six  months  after  the  pas- 
sage of  this  act ;  and  in  default  of  payment  the  same  to  be  collected 
as  debts  of  like  amount  are  collectible  by  law  ;  provided  that  the 
said  supervisors  shall  appropriate  to  the  same  purpose,  and  render 
an  account  in  the  same  manner  for  the  funds  coming  in  their  hands 
under  this  act,  as  they  are  required  by  law  with  respect  to  other 
funds  coming  to  their  hands  by  virtue  of  their  office.^'  The  defend- 
ant claimed  that  the  statute  was  unconstitutional  and  void,  and 
that  he  had  no  control  over  the  ore-bed,  the  products  of  which  were 
taxed,  he  having  leased  the  ore-bed  to  the  Bethlehem  Iron  Company. 
The  plaintiffs  obtained  judgment.  Defendant  brought  error  to 
this  court. 

E.  J.  Moore  and  Woodward^  for  plaintiff  in  error,  cited  Phil 
Association  v.  Wood,  3  Wright,  73;  DuracVs  Appeal,  12  P.  P 
Bmith,  491. 


^Veber  t.  Eelnhard. 

E.  Alfright,  for  defendants  in  error,  cited  Sftarpless  7.  PAiladti- 
p7iia,  gilarris,  147;  Sjieer  v.  School  Directors,  WWright,  150;  Piiit- 
burij  £  C.  R.  R.  v.  Commonwealth,  16  P.  F.  Smith,  73. 

Shakswood,  J.  Hammett  v.  Philadelphia,  Ifi  P,  F.  Smith, 
146  (3  Am.  Itcp.  615),  wae  twice  argued,  each  time  before  % 
full  bench,  and  vas  a  well-considered  case.  The  principle  of 
it  haa  since  been  re-afBrmed  in  Washingioti  Avenue,  19  P.  F. 
Smith,  353  (8  Am.  Bcp.  355).  It  did  not  qneation  the  con- 
stitutional right  of  the  legislature  to  confer  upon  municipal 
corporations  the  power  of  tasiog  properties  benefited  by  local 
improvements  for  the  cost  of  making  or  maintaining  them,  but 
pluced  upon  it  the  just  and  aalutary  restriction  that  it  should  be 
limited  to  the  special  benefits  conferred  by  the  improTcmentfl,  and 
not  extend  beyond  them;  that  the  legislature  could  not  authorize 
a  tax  to  be  levied  on  particular  property  in  a  designated  locality  for 
a  general  purpose,  to  which  the  whole  community  ought  equally  to 
contribute.  Such  a  tax  was  in  effect  only  a  mode  of  taking  private 
property  for  public  use  without  making  compensation.  An  exam- 
ination of  tlie  facts  will  evince  that  the  judgments  in  t^losc  caaee 
have  this  extent — no  more.  The  opinion  in  Hammett'^  case  had 
been  published  immediately  after  the  first  ai^gumeut,  though  not 
reported  until  after  the  second.  It  was  cited,  and  was  the  main 
reliance  of  the  ap|Killant  in  Durach's  Appeal,  13  P.  F.  Smith,  491, 
which  settled,  however,  the  principle  which  seems  to  ua  to  be  deci- 
sive of  the  main  question  raised  on  this  record,  to  wit,  the  coosti- 
tutionality  of  the  tax  imposed  upon  the  ownere  of  ore-bcda  in 
"Upper  Saucon  township,  Lehigh  couuty,  by  the  act  of  assembly,  of 
April  14,  1808.  Pamph.  L.  1137.  It  was  there  held  that  while 
the  legislature  cannot,  under  the  name  of  taxation,  take  private 
property  for  public  use  witliout  compensation,  and  that,  therefore,  a 
spocial  tax  on  individuals  or  particular  properties  would  be  nncon- 
stiliitioual,  yet  in  the  exercise  of  the  power  of  taxation,  persona 
aiul  things  may  be  legitimately  classified — some  kinds  may  be 
assessed  and  others  not — and  that  even  special  exemptions  are  not 
unconstitutional.  There  is  no  provision  in  the  constitution  that 
taxation  shall  be  equal.  Sound  policy  requires  that  it  should  be 
■3  far  as  possible.  But  perfect  equality  is  not  possible.  Indeed, 
ii  this  were  necessary  there  could  be  no  taxation,  except  such  ae 
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would  include  every  person  and  every  thing,  which  would  mani- 
festly be  impracticable  and  unjust. 

It  is  gravely  contended,  however,  that  this  court  has  the  power 
to  set  aside  unjust,  une(jual  and  improper  legislation  relat-Tig  to 
taxation,  and  rhiladeJphia  Association  v.  Wood,  3  Wright,  73,  ia 
relied  on  as  establishing  this  position.  There  are  many  things  con- 
tained in  the  opinion  in  that  case  entirely  aside  from  the  point 
decided,  and  therefore  mere  obiter  dicta.  All  that  was  determined 
wa.s  that  an  act  of  assembly  which  required  all  agencies  for  foreign 
insurance,  trust  and  annuity  companies  in  the  city  of  Philadelphia 
to  pay  two  per  cent  of  their  gross  premium  to  an  association  for 
I  lie  relief  of  disabled  firemen,  was  not  taxation  at  all;  it  was  taking 
tlie  property  of  A  and  giving  it  to  B,  whether  for  a  charitable  or 
any  other  mere  private  purpose  it  mattered  not.  No  doubt  after 
money  raised  by  taxation  has  reached  the  public  treasury  it  may  be 
appropriated  by  the  legislature  to  charities  or  individuals.  It  was 
admitted,  indeed,  that  the  tax  in  that  case  would  be  clearly  consti- 
tutional, if  it  had  been  levied  for  and  paid  into  the  public  treasury, 
and  the  idea  that  the  court  could  pronounce  a  tax  unconstitutional 
on  the  mere  ground  of  injustice  or  inequality  was  expressly 
repudiated. 

It  has  been  urged,  however,  grounded  upon  an  opinion  expressed 
by  Chief  Justice  Lowbie,  in  the  case  last  cited,  that  it  is  not  com- 
petent for  the  legislature  to  provide  for  the  collection  of  taxes  by 
action  in  the  courts;  that  it  would  turn  the  courts  into  tax  collec- 
tors. But  all  personal  actions  are  processes  for  the  collection  of 
money,  and  the  courts  are  no  more  collectors  of  taxes  in  the  one 
case  than  they  are  collectors  of  private  claims  in  the  other.  It  is 
the  sheriff  who  is  the  collector  when  it  is  adjudged  that  the  tax  or 
debt  is  due,  and  surely  there  is  nothing  incongruous  in  that.  He 
is  the  best  and  most  efficient  of  all  collectors,  and  never  objects  to 
the  performance  of  that  function,  for  he  is  well  paid  for  it.  All 
that  the  courts  are  required  to  do  is  to  decide  whether  the  debt  or 
tax  is  payable  by  the  defendant,  and  what  the  amount  of  it  is. 
Tha^  is  a  purely  judicial  transaction.  This  mode  of  enforcing  the 
payment  of  taxes  may  be  unusual,  but  what  provision  of  the  Bill 
of  Rights  or  of  the  constitution  of  government  does  it  infringe  f 
As  well  might  it  be  maintained  that  fines,  forfeitures  and  penal- 
ties could  not  thus  be  enforced,  and  of  examples  of  these  the 
ftatute  book  is  fulL     So  municipal  liens  for  taxes  and  assessments 


have  been  collected  by  actions  of  srire  facias  in  the  courts,  and  no 
one  has  ever  thought  that  it  was  unconstitutional.  No  doubt  the 
legislature  might  provide  a  sammary  process  in  all  cases  of  public 
claims.  But  what  right  has  the  citizen  to  complain  if  instead  of 
this  he  is  secured  a  trial  b;  jury  to  ascertain  Ms  liability  before  he 
can  be  compelled  to  pay  ?  He  would  have  better  ground  to  com- 
plain if  it  had  been  denied  to  him. 

It  is  also  maintained,  and  in  this  contention  it  mast  be  admitted 
that  there  is  much  plausibility,  that  there  are  difficulties  in  carry- 
ing this  act  of  assembly  into  ejecution,  by  reason  of  the  want  of 
any  provision  for  the  ascertsiument  and  assessment  of  the  amount 
payable  by  each  owner  of  an  ore-bed.  It  would  have  been  better 
if  the  legislature  had  provided  that  the  owner  should  make  a 
return  of  the  number  of  tons  hauled  over  the  public  roads,  and  in 
default  of  his  doing  so,  authorized  the  supervisors  to  assess  tUa 
amount.  But  can  we  set  aside  an  act  of  assembly,  because  its 
machinery  is  lame  and  imperfect  ?  Our  duty  is  to  execute  the 
legislative  will  in  the  way  prescribed,  when  that  way  is  constitu- 
tional, though  a  much  better  way  might  have  been  devised.  We 
are  bound  to  give  the  act  a  reasonable  construction,  ut  ret  maffii 
valeal  quampercat.  When  the  owner  refuses  or  neglects  to  pay  the 
tax,  the  legislature  has  imposed  upon  the  township  the  burden  of 
proving  by  evidence,  satisfactory  to  a  jury,  all  that  is  required  to 
fix  liability  upon  the  owner  of  the  ore-bed.  This  may  be  unwieldly^ 
but  it  is  surely  not  unjust  to  the  tax  payer.  He  can  save  hitna^ 
from  the  costs  of  a  suit,  by  a  tender,  in  time,  of  the  amount  actu- 
ally due.  It  is  not  a  case  where  a  valuation  of  property  is  required. 
It  is  a  fixed  rate  upon  the  number  of  tons,  and  that  the  owner  may 
be  presumed  to  know,  or  to  have  the  means  of  ascertaining,  whether 
he  is  a  landlord,  or  himself  the  actual  occupant.  It  is  not,  indeodf 
expressly  provided  that  the  supervisors  shall  ascertain  and  aaaem 
the  amount  But  they  must  do  so  in  order  to  maintain  their  suit, 
and  recover  a  judgment;  and  they  must  do  more;  they  must  proTe 
it  by  competent  evidence.  In  this  case,  as  appears  by  the  aSSdarit 
of  claim  filed,  there  was  a  demuid  of  a  certain  sum,  and  the  plain- 
tifl  in  error  did  not  deny  in  his  affidavit  that  the  amount  was  correct. 

Nor  can  it  be  doubted  that  the  plaintifC  in  error  is  liable  for  the 
tax.  He  admits  himself  to  be  the  owner  of  the  ore-bed,  and  in  the 
•ense  of  tax  laws  of  this  commonwealth,  the  owner  of  ludB  ii 
always  the  landlord,  and  not  the  tenant,  when  they  are  ocoapted 
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under  a  lease.  See  act  of  April  6^  1802^  §  8  ;  3  Smith,  516 ;  act  of 
April  3,  1804,  §  6 ;  4  Smith,  203;  act  of  April  15,  1834,  §  46 ; 
Pamph.  L.  518;  Caldwell  v.  Moore,  1  Jones,  58. 

It  is  unnecessary  to  consider  the  contention,  that  the  impositioL 
of  this  tax  impairs  the  obligation  of  the  contract  between  the  land- 
lord and  tenent,  for  it  is  too  clear  for  argument,  that  a  tax  upon 
the  subject-matter  of  a  contract,  by  whichever  party  it  is  made 

payable,  can  never  produce  that  effect. 

Judgment  affirmed. 

Bead,  0.  J.,  and  Wiluaks,  J.,  concurred  in  this  opinion,  except 
as  it  relates  to  the  extension  of  Hammett  v.  The  OUy^  beyond  the 
oaseitsetL 


Agkew,  J.,  dissented^ 


Sevjuitu  Natiokal  Bake,  plaintiff  in  error,  v.  Ooox. 

(TSPenn.  St  CB  P.  F.  Smith]  488J 
Bank—liabOitjf  to  holder  of  eheek. 

Q  drew  a  dieek  on  a  bank  payable  to  C.  B.  indoned  tbe  eheok  withoat 
authority  from  C.  and  drew  the  mone^  on  it  from  the  bank.  The  check  was 
ehai^ged  bj  the  bank  against  G.  and  returned  canceled  to  him.  0.  obtained 
the  canceled  check  from  Q.  and  presented  it  to  the  bank  for  payment  which 
was  refused.  Held  that  C.  could  recover  the  amount  of  the  check  from  the 
bank. 

Where  a  bank  receiyee  a  check  drawn  upon  it  and  charges  It  against  th» 
drawer  and  settles  with  him  upon  that  basis,  the  payee  of  the  check  has  a 
right  of  action  against  the  bank  for  the  amount  of  the  check.  {See  note,  p, 
752.) 

AcTiOK  brought  by  David  Oook  against  The  Seventh  National 
Bank  of  Philadelphia,  upon  a  check  which  the  defendant  refused 
to  pay  to  plaintiff.  The  opinion  states  the  case.  The  verdict  was 
for  plaintiff  ;  whereupon  defendant  brought  error  to  this  court 

W.  8.  Price,  for  plaintiff  in  error,  cited  Bank  of  RepuNic  T. 
MiOard,  10  Wall  162. 

Bead,  0.  J.  James  Oreenwood  was  indebted  to  David  Oook  for 
oil  sold,  and  in  payment  gave  a  check  on  the  defendant,  The 
Seventh  National  Bank,  for  $174.50,  to  J.  0.  Barnes,  a  clerk  of  ih0 
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plaintiff,  payable  to  the  order  of  D.  Cook.    Mr.  Barnes  indorsed  it 
with  the  name  of  D.  Cook,  and  his  own  name,  drew  the  money,  and 
appropriated  it  to  pay  an  amount  due  him  by  his  employer,  and 
made  the  proper  entries  on  the  books  of  D.  Cook.     The  plaintiff 
refused  to  recognize  the  acts  of  his  clerk,  and  obtained  the  can- 
celed check  from  Greenwood,  presented  it  to  the  bank,  was  refused 
payment,  and  then  commenced  this  suit.     The  court  charged  the 
jury  that  ''the  only  question  is,  whether  Barnes  had  authority  to 
indorse  the  check  for  Cook,  and  upon  that  I  leave  the  case  with 
you,"  and  the  jury  found  a  verdict  for  the  plaintiff  Cook,  for  the 
amount  of  the  check.     Upon  the  argument  the  counsel  for  the  bank 
cited  but  one  case.  Bank  of  Republic  v.  MtUnrd,  10  WalL  152,  and 
contended  the  holder  of  the  check  could  not  recover  against  the 
bank.     It  was  in  evidence  that  the  bank  had  paid  the  check  when 
presented  by  Barnes,  and  that  upon  settlement  of  Greenwood's  bank- 
book, the  check  was  returned  with  other  checks,  canceled,  and,  of 
course,  charged  against  the  depositor.    This  brings  it  within  the 
exception  stated  by  the  Supreme  Court  of  the  United  States  toward 
the  close  of  their  opinion  in  10  Wallace  :  '*It  may  be  if  it  could  be 
shown  that  the  bank  had  charged  the  check  upon  its  books  against 
the  drawer,  and  settled  with  him  on  that  basis,  that  the  plaintiff 
could  recover  on  the  count  for  money  had  and  received,  on  the 
ground  that  the  rule  ex  cequo  et  bono  would  be  applicable,  as  the 
bank  having  assented  to  the  order,  and  communicated  its  assent  to 
the  paymaster  (the  drawer),  would  be  considered  as  holding  the 
money  thus  appropriated  for  the  plaintiff's  use,  and,  therefore,  under 
an  implied  promise  to  him  to  pay  it  on  demand. '' 

On  the  merits,  therefore,  the  case  was  for  the  plaintiff. 

It  is,  in  fact,  an  acceptance,  and  binds  the  bank  as  a  certified 
check  does.     *'  It  is  tantamount  to  an  acceptance  of  the  draff 

There  is  nothing  in  the  other  assignments  of  error. 

Judgment  affirmecL 

Non—See  JBtna  NaHimal  Bank  t.  JPVNirt^  NaHoncA  Baiik  (46  N.  Y.  ai>,  7  Am.  Bep.  814« 
and  Carr  ▼.  ifotlonot  Ssoutitv  Baink  (107  MaoB.  45X  9  Am.  Hep.  0,  and  note.  In  theae  oasM 
It  was  held  that  the  bank  on  which  a  check  is  drawn  is  not  liable  thereon  to  the  pajes 
or  holder  of  the  check,  in  the  absence  of  some  special  matter  creating  a  prlTltj  hot  hum 
the  bank  and  the  payee  or  holder.  Some  cases  holding  the  contraiy  are  mentioned  in  tho 
note  to  Carr  r,  NationcA  Seevirity  Bank.  In  t^ovrth  National  BankY,  (Xty  NdUonal  Bamk^ 
9  Alb.  Law  J.  888,  the  Supreme  Ooort  of  Illinois  in  1874,  held  on  the  authozitgr  of  Mtamr^ 
Bureh,  95  DL IK^  that  the  holder  of  a  check  who  has  paid  rafaie  f6r  it  was  entitled  to  i» 
much  of  the  drawer*s  funds  in  the  hands  of  the  dmwee  as  the  check  oaOed  te  aadhad  • 
right  of  aotian  thsrafor,  nnlsM  other  eqoitlss  had  Interfened.  Tbsoasa  haaM*j«l 
Mportad  In  the  ngnUr  series.— B». 
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PSKursYLYAiOA  RAILROAD  CoMPANT,  plaintiff  in  error,  Y.  Bbaul 

(78  Fenn.  St  604.) 
Oantributory  negligenae — ir^ry  to  trawler  ai  railroad  eroning. 

The  line  of  a  railroad  was  obstructed  from  the  Tiew  of  a  trareler  on  a  highwaj 
who  was  approaching  a  crossing,  in  a  wagon.  He  did  not  come  to  a  fall  stop 
before  attempting  to  cross  the  track.  HM,  that  this  was  oontriliitorj  neg- 
ligence, defeating  a  recovery  for  the  death  of  the  traveler  bj  collision  with 
a  passing  train  at  the  crossing. 

The  failure  of  a  traveler  to  stop,  immediately  before  crossing  a  railroad  track, 
is  negligence  per  m. 

Action  brought  by  Elizabeth  Beale  and  others,  the  widow  and 
children  of  Thomas  Beale,  deceased,  against  the  Pennsylvania  Bail* 
road  Company,  to  recover  damages  for  the  death  of  Thomas  Beale, 
caused  by  the  alleged  negligence  of  defendant.  The  deceased  was 
driving  on  the  highway,  with  his  son,  in  a  spring  wagon,  near  Pat- 
terson, Juniata  county,  and  on  attempting  to  cross  the  railroad 
track,  the  wagon  was  struck  by  a  passing  train,  and  he  was  killed. 
The  question  involved  in  the  case  was,  whether  deceased  was  guilty 
of  contributory  negligence.  It  appeared  that  the  line  of  the  rail- 
road was  obstructed  from  view  in  the  direction  of  the  approaching 
train^  by  a  hill.  The  son  testified  that  they  approached  the  track 
on  a  very  slow  walk,  to  hear  if  any  trains  were  coming ;  but  did 
not  stop  entirely.     The  judge  charged  the  jury  : 

*^  From  this  evidence  it  is  manifest^  that  deceased  did  not  come 
to  a  full  or  complete  stop,  and,  although  he  listened  for  the  approach 
of  cars  whilst  he  was  slowly  going  in  the  direction  of  the  crossing, 
yet  he  did  not  look  for  any  approaching  train,  save  immediately  in 
front  and  in  the  direction  he  was  traveling.  You  will  remember, 
the  proof  is,  there  was  a  high  bluS  or  hill  that  intercepted  or  shut 
out  the  view  of  the  cars  in  approaching  the  crossing  from  the  west, 
at  the  cave,  the  point  where  the  deceased  slackened  the  pace  of  his 
horse  and  listened.  This  point  was  about  75  feet  from  the  track. 
It  is  manifest,  that  if  deceased  had  looked  from  this  point  for  a 
train  approaching  the  crossing,  that  it  would  have  done  him  no 
good,  for  the  bluff  or  hill  obscured  it  from  view.     Whilst  the  law 

fixed  and  settled,  that  it  is  the  duty  of  the  Traveler,  in  crossing 

Vol.  XIIL  — 96 


754  PENNSYLVANIA, 


Pennsjlvanla  Railroad  Company  v.  Beale. 


a  railroad  along  a  highway,  to  stop,  look  and  listen  before  he  goes 
upon  the  track,  yet  we  do  not  understand  the  rule  to  be  of  such 
uniyersal  application  as  to  control  a  case  where  stopping,  listening 
and  looking  would  have  been  in  vain."  "The  evidence  is  uncon- 
tradicted, that  there  was  a  level  space  of  ground,  about  10  feet 
wide,  between  the  hill  or  bluff  and  the  first  track  or  siding,  on  the 
approach  to  the  track  from  the  valley,  upon  which  deceased  was 
traveling.  It  was  the  plain  duty  of  the  deceased  to  have  stopped 
there,  and  to  have  looked  and  listened  for  the  approach  of  the  train^ 
if  you  find,  from  the  evidence,  that  the  approach  of  the  train  might 
have  been  seen  or  heard  from  there." 

The  verdict  was  for  plaintiffs  for  $1,000.  The  defendant  brought 
error  to  this  court. 

L.  W.  Hall,  with  whom  was  B,  J.  Doty,  for  plaintiffs  in  error. 
A  traveler  crossing  a  railroad  must  stop  and  look  up  and  down^ 
because  the  presumption  is  that  a  train  may  be  approaching.  Pentu 
Canal  Co.  v.  Benfley,  16  P.  F.  Smith,  30.  Where,  as  in  this  case, 
the  negligence  of  the  deceased  is  clear,  the  court  should  so  determine 
as  matter  of  law.  Pittsburg  £  C,  R,  R,  v.  McClurff,  6  P.  F,  Smith, 
294 ;  West  Chester  &  Phila.  R.  R.  v.  McElwee,  17  id.  311 ;  Cata- 
foissa  R.  R.  v.  Armstrong,  2  id.  286 ;  Penn.  R.  R.  v.  Ogier,  11 
Casey,  71.  Not  looking  for  a  train  is  an  entire  failure  of  perform* 
ance  of  duty.  Perm,  R,  R,  v.  Heileftnayi,  13  Wright,  64  ;  Hanover 
R.  R.  V.  Coyle,  6  P.  R  Smith,  396  ;  Reeves  v.  Del,  L.  £  W.  R.  JJ., 
6  Casey,  464. 

«7.  W,  Parker  and  B.  D,  Parker,  for  defendants  in  error.  The 
obstructions  to  vision  and  hearing  being  such  as  that  the  stopping 
of  the  deceased  would  have  been  of  no  avail,  there  was  no  obliga- 
tion on  him  to  do  so ;  the  question  of  negligence  was  for  the  jury. 
Phila,  i&  Trenton  R.  R,  Co.  v.  Hagan,  11  Wright,  244 ;  Hanover 
R.  R.  Co.  V.  Coyle,  5  P.  F.  Smith,  396 ;  Penn.  R.  R.  Co.  v.  Good- 
man,  12  id.  329 ;  West  Chester  &  Phila.  R.  R.  Co.  v.  McElioee,  17 
id.  311. 

Sharswood,  J.  The  evidence  of  the  plaintiffs  below  showed  • 
dear  case  of  contributory  negligence  in  the  deceased.  The  oioai- 
ing  at  which  he  met  with  the  injury  which  resulted  in  his  c^eatii, 
was  a  dangerous  one,  and  as  he  was  well  acquai.inted  with  it,  theie 
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was  the  greater  reason  tliat  he  shoul 

caution,  by  stopping  at  the  raih*o; 

oyer.     It  is  Tery  clear  that  if  he  hac 

the  accident  would  not  have  happeni 

learned  judge  in  his  charge,  "is  uii 

level  piece  of  ground,  about  10  feet 

and  the  first  track  or  siding  on  the  a 

valley  upon  which  the  deceased  wa 

duty  to  have  stopped  at  that  pla< 

instructed  the  jury,  but  he  qualific 

"if  you  find  from  the  evidence  tl: 

might  have  been  seen  or  heard  from 

question  of  negligence  to  the  jury, 

Indeed,  the  duty  of  stopping  is  mon 

ing  train  cannot  be  seen  or  heard  th; 

of  a  track  is  unobstructed,  and  no  ti 

mg,  it  might,  perhaps,  be  asked,  wh 

IS  no  danger  of  collision — none  tak( 

traveler  is  across  the  track  the  bet 

shows  the  necessity  there  was  of  sto] 

case  of  collision  the  rule  must  be  an  u 

cannot  see  the  track  by  looking  011 

cause,  he  should  get  out,  and  if  neces 

A  prudent  and  careful  man  would  al 

In  The  Hanover  Railroad  Co.  v.  Cd 

plaintiff,  a  peddler,  in  the  depth  of  w 

covered  wagon,  with  his  head  muffle 

it  appeared  that  a  traveler  passing  i: 

could  not  see  up  and  down  the  track 

these  circumstances  were  not  allowed 

negligence  in  omitting  to  stop.    Thei 

principle  settled  than  that  the  fact  ( 

ately  before  crossing  a  railroad  track, 

ligcnce  for  the  jury,  but  negligence  j 

court.     North  Pennsylvania  Railroac 

60.     It  was  important  not  so  much  t( 

traveling  public.     Collisions  of  this  c 

\n  the  loss  of  hundreds  of  valuable  1 

•rd  they  Avill  do  so  again,  if  travele 

isniirht  tlioir  piniplo  duty,  not  to  thems 
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error  of  submitting  the  question  to  the  jury  whether  if  the  deceased 
had  stopped,  ho  could  have  aeon  or  hoard  the  approaching  train,  mm 
through  the  entire  chaise  and  aDswers  of  the  learned  jadge  belov. 
He  should  npon  the  uncontradicted  evidence  have  directed  a  vor- 
diot  for  the  defendants. 

Judgmtntri 
WuuAMB  and  Mkbccb,  JJ.,  dissented. 
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ACKNOWLEDGMENT. 

Of  Wkiortgag€  -^  parol  §Mence  ofJ\  The  acknowledgment  of  a  mortgage  of  imO 
estate  waa  in  the  form :  "  £.  Connty,  m  :  Before  the  aahecriber,  a  Jiurtiee 
of  the  peace  of  aaid  county/'  etc.  The  joatlce  waa  of  G.  coontj,  the  land 
waa  aituated  there,  and  the  mortgage  was  recorded  there.  HM^  (1)  that 
the  mortgage  was  properlj  on  the  record,  and  waa  a  notice  to  anhaeqaent 
piuchaaerB ;  and  (2)  that  parol  evidence  waa  admiaeible  to  ahow  that  the 
acknowledgment  waa  taken  In  C.  conntj.  Angier  ▼.  Seki^eUn  (Penn.)»  609. 

ACTION. 

1.  Fbr  r0uai  to  trantfer  itoek,]  An  action  lies  for  damages  against  a  private 
eorporation  for  refusal  to  transfer  stock  on  the  books,  to  one  entitled. 
KimbaU  ▼.  The  Union  Water  Company  (Cal.),  157. 

tb  On  debt  dieeharged  in  bankruptey.}  An  action  will  lie  on  a  debt  which  has 
been  discharged  in  bankruptcy  where  there  haa  been  a  promise  to  pay  it 
made  subsequent  to  the  discharge.    Jhuehbury  ▼.  Hoyt  (N.  T.),  MS. 

8.  Againet  earner — vhen  tramitory,]  An  action  against  a  common  earrier  for 
an  illegal  discrimination  in  the  carriage  of  goods  is  transitory,  and  may  be 
maintained  in  one  State  though  the  offense  was  committed  in  another 
State,  provided  the  diacrimination  was  unlawful  where  practiced.  Melh^ee 
▼.  Portland  d  Boehester  B,  B,Co,  (N.  H.),  72,  and  noie,  87. 

AFFIDAVIT. 
QfjufonJ]  See  Nsw  Tbial,  288. 

AFFREIGHTMENT. 
See  Ship  and  Shifpino. 

AGENCY. 

« 

L  LiabOUy  of  town  eommUiee  for  negligence  of  eontraetorJ]  Defendant  waa 
one  of  a  town  committee  for  the  purpose  of  improving  a  pond  to  supply 
the  town  with  water.  It  was  found,  necessary  to  dear  a  strip  of  land  on 
the  shore  of  the  pond,  and  the  land  waa  purchased  by  the  town  fox  the 
pnrpoee.  The  committee  contracted  for  the  clearing  of  the  strip  with  one 
K.  at  an  agreed  price.  N^  after  preparation,  set  fire  to  the  brush,  eta,  on 
the  strip,  and,  through  his  alleged  carelessness,  the  fire  escaped  and  de- 
■troyed  some  of  plaintiff's  timber  and  fences.  Heid,  that  defendant  waa 
not  liable  for  the  negligence  of  N.  by  reason  of  any  relatioin  between  him 
em  eommitlee  and  N.  aa  eontfaetor,  N.  having  ezdualTa  eontral  of  the 
ckailng  under  the  eontract.    Wright  ▼.  Bolbrook  (N.  H.),  12. 
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9.  Carrier  is  not  agent  of  passenger.]  The  driver  of  a  horse  car  is  not  the  agent 
of  a  passenger  so  as  to  render  the  latter  chargeable  with  the  negligence  of 
the  former.    Bennett  v.  Kew  Jernty,  ttc,  Hy,  Co.  (N.  J.),  435. 

8.  Death  of  co-ay  cut.]  Where  a  firm  are  employed  as  agents  their  authority  ij 
terminated  bj  the  death  of  one  of  the  partners.  Martim  v.  IrUerntUumai 
Life  Ins.  Society  (N.  Y.),  529. 

4  Undisclosed  principal  —  \chen  express  company  liable  for  money  eoUecUd  on 
forged  draft.]  Defendant,  an  expres.^  company,  received  for  collection  a 
draft  drawn  upon  the  plaintiJOf,  presented  it  for  payment  and  received  the 
money  thereon,  without  disclosing  its  agency  to  plaintiff.  The  payee's 
indorsement  had  been  forged  upon  the  draft,  and  the  plaintiff  was  after- 
ward compelled  to  pay  the  amount  thereof  to  the  payee.  In  an  action  to 
recover  the  amount  paid  to  the  defendant,  held,  that  the  plaintiff  could 
recover  on  the  ground  that  the  defendant  did  not,  at  the  time,  disdofie  its 
tigency.    Udt  v.  Ross  (N.  Y.),  615. 

0.  Liability  of  eoUeeting  agent  —  Mercantile  ageney.]  Defendants,  who  carried 
on  a  "  mercantile  agency/'  received  from  plaintiffs  drafts  and  gave  a  receipt 
purporting  to  be  a  receipt  of  the  drafts  "  for  collection."  They  transmit- 
ted the  drafts  to  their  agent  at  the  place  where  they  were  payable.  The 
agent  collected  them,  but  failed  to  pay  over  the  proceeds.  Bdd,  that 
defendants  were  liable.    Bradstreet  v.  Eoerson  ^Penn.),  665. 

ALIMONY. 

One  unable  pecuniarily  to  pay  alimony  adjudged  against  him,  la  not  guilty  of 
contempt  of  court  in  not  paying  it  when  he  has  not  voluntarily  created  tba 
inability  for  the  purpose  of  avoiding  payment.  Qailand  ▼.  GaUand  (CaLj^ 
167. 

ALTERATION  OF  INSTRUMENT. 

Bee  Nbqotiablb  Instrumjbnts. 

ANCIENT  LIGHTS. 
KamMnlt  of^  uhen  mutained,]  See  Easements,  629 

ASSAULT  AND  BATTERY. 

Whai  amounti  to — touching  ike  peTaonJ]  In  a  prosecatioii  for  an  Mtftnlt  snd 
battery,  the  court  charged  the  jury  that  if  the  defendant  beat  the  p^Qpp- 
cutor's  horse  while  being  driven  by  the  proeecutor,  he  was  guilty.  Hdd^ 
ent>r,  as  the  beating  of  a  horse  did  not,  in  law,  amount  to  a  battery  on  the 
prosecutor.    Ewkiand  ▼.  State  (Ind.),  886. 

ASSESSMENT. 

L  Paifment  of  money  levied  on  void  assestment,]  If  property  is  asseseed  for 
widening  a  street,  not  to  the  true  owner,  but  to  a  stranger,  and  the  owner 
pays  the  money  to  prevent  a  sale  by  the  tax  collector,  he  will  be  deemed 
to  have  known  when  he  paid  it  that  a  sale  by  the  tax  colleetor  would  be  m 
nullity,  and  would  not  invest  the  purchaser  with  even  ft  colorable  tltla 
and  in  such  case  the  payment  mil  be  deemed  voluntary.  BueknaU  T 
Story  (CaL).  320. 
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f .  Recovery  of  money  paid  on  void  assessment.^  Where  an  asBeeBineAt  la  Toid 
upon  its  face,  because  made  to  one  who  does  not  own  the  property,  and  the 
true  owner,  with  a  knowledge  of  the  fact,  but  under  a  misapprehension  of 
or  in  ignorance  of  the  law,  pays  the  tax  under  protest,  and  to  avoid  a  threat- 
ened sale  of  the  property  by  the  tax  collector,  it  is  to  be  deemed  a  volun- 
tary payment,  and  he  cannot  recover  back  the  money  in  a  suit  against  the 
tax  collector.  Ih. 

8.  Wi>r  benefits  —  Exemption  from,'\     The  act  incorporating  the  prosecntora 

declares  that  their  property  "  shall  not  be  subject  to  taxes  or  assessmentB." 
MeldfthAi  the  words  '*  taxes  or  assessments  "  are  not  synonymous,  and  that 
they  exempt  the  property  from  assessments  for  benefits  as  well  as  from 
taxes  for  general  revenue  for  public  use.  Reversing  same  case,  10  Am. 
R.  228.    State  v.  Neioark  (N.  J.),  464. 

^  mutual  insurance  company,]  See  Insttrance,  280. 

ATTORNEY  AND  CLIENT. 

1.  Debt  for  money$  ccUeeted,]  An  attorney  acts  in  a  "  fiduciary  character"  In 
collecting  claims  for  his  client,  and  a  debt  due  the  client  for  moneys  thus 
collected  is  not  barred  by  a  discharge  in  bankruptcy.  Seffren  ▼.  Jayn4 
(Ind.),  281. 

9.  Attorney  may  he  witnM».'\    An  attorney  who  has  opened  a  case  and  exam^ 

ined  witnesaes  therein  is  a  competent  witness  for  his  client.    FoUanAH  T 
Walker  (Penn.),  671. 

AUTREFOIS  ACQUIT.  * 
See  Criminal  Law. 

BAILMENT. 
JAMtUy  efhamkfor  depotUtfor  Bofe-keeping  ]  See  BAmnHO. 

BANK. 
See  Natiohal  Baak. 

BANKING. 

L  Cheek  —  luneftMrhankiare  hound  to  knae  indoreemente^Forgery  qf  <nfarw< 
diaJte  indonemeat,]  A  bank  is  not  required  to  know  any  of  the  pexwMui 
who  indorse  a  check  drawn  upon  it,  except  the  one  who  presenta  It  foff 
payment ;  nor  la  it  authorised  to  withhold  payment  until  It  is  f  umiahed 
with  direct  proof  that  the  signatures  of  the  Indorsers  preceding  the  one 
presenting  it  are  genuine.  In  cases  of  this  kind  the  rule  is  that  the  bank 
must  know  that  the  signatures  of  the  drawer  and  the  penon  who  presents 
it  for  payment  are  genuine,  under  penalty  of  liability  to  pay  it  again  in 
case  either  of  the  signatures  are  shown  to  be  a  forgery.  But  if  it  be 
shown  that  the  signatures  of  the  indorsers  which  precede  that  of  the  one 
receiving  payment  is  a  forgery,  the  bank  cannot  on  that  account  be  held 
to  a  second  payment.    Leey  y.  Bank  of  America  {Ia.),  1^ 

%  Where  the  holder  presenta  a  bill  or  check  for  payment,  the  title  to  wbldt 
he  has  derived  through  prior  Indorsementa,  he  undertakes  with  the 
drawee  that  these  indorsements  are  genuine,  and  that  he  has  a  valid  title* 
Bedington  ▼.  Woodt  (CaL),  190. 
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i.  Raised  check-  -payment  by  drawee — laehee  in  failing  to  return  altered  ehech  > 
Indarsemen  t  —  haw  far  drawee  bound  to  know  Jtandwriting,]  Plaintiff  ga  v« 
to  a  stranger  liis  check  on  a  bank  for  tliirty  dollarts.  The  stranger  after- 
ward presented  it,  raised  in  amount  and  so  altered  as  to  make  defendant 
the  payee,  to  defendant  in  payment  for  legal  tender  notes,  and  defendant 
Teoeived  it  in  good  faith  and  delivered  the  legal  tender  notes.  Defendant 
indorsed  it  and  presented  it  to  the  bank  on  which  it  was  drawn  for  pay- 
ment and  it  was  paid.  The  forgery  having  been  discovered,  the  defendant 
was  notified  thereof,  bat  no  formal  demand  for  a  return  of  the  money  paid 
him  was  made  for  nine  days,  nor  was  the  check  ever  returned  or  offered  to 
be  returned  to  defendant.  In  an  action  by  the  plaintiff  to  recover  the 
money  it  was  stipulated  that  the  court  might  determine  whether  the  loss 
should  fall  on  the  plaintiff,  the  defendant  or  the  bank.  Held,  (1)  ikat  the 
bank  was  not  presumed  to  know  the  handwriting  in  the  body  of  the  check, 
and  that  in  the  absence  of  suspicious  circumstances  or  of  laches  after  the 
discovery  of  the  fraud,  the  bank  would  be  entitled  to  recover  the  money 
paid ;  but  that  the  failure  of  the  bank  or  of  the  plaintiff  to  return  or  to 
offer  to  return  the  check,  was  a  valid  defense  to  the  action ;  (2)  that 
defendant's  indorsement  imposed  upon  him  no  other  or  greater  liability  to 
refuad  the  money  paid  than  would  attach  to  him  without  the  indorsement 
lb. 

L  lAfAMy^  of  for  deposits  for  safe-keeping.]  In  an  action  to  recover  of  a 
bank  the  value  of  bonds  deposited  for  safe-keeping  by  pluntiffi  and  stolen 
by  the  teller  of  the  bank,  held,  that  the  bank  being  a  gratuitous  bailee  was 
not  liable,  although  an  examination  of  the  teller's  accounts,  after  the  theft, 
proved  them  to  have  been  falsely  kept,  and*  showed  that  he  had  been 
abstracting  funds  for  two  years,  and  although  it  was  known  to  the  presi- 
dent of  the  bank  that  he  had  dealt  once  or  twice  in  stocks.  Mistaken  con- 
fidence is  not  a  ground  of  liability  in  such  causes  8eott  v.  Ifat,  Bank  of 
Chester  Valley  (Penn.),  711. 

S.  Liability  of  bank  to  holder  of  check.]  G.  drew  a  check  on  a  bank  pay- 
able to  G.  B.  indorsed  the  check  without  authority  from  C.  and  drew  the 
money  on  it  from  the  bank.  The  check  was  cliarged  by  the  bank  against 
G.  and  returned  canceled  to  him.  C.  obtained  the  canceled  check  from  G 
and  presented  it  to  the  bank  for  payment,  which  was  refused.  Held,  that 
G.  could  recover  the  amount  of  the  check  from  the  bank.  Seventh  NaL 
Bank  v.  Oook  (Penn.),  751,  and  TMte,  762. 

6  Where  a  bank  receives  a  check  drawn  upon  it  and  charges  it  against  the 
drawer  and  settles  with  him  upon  that  basis,  the  payee  of  the  check  has  a 
right  of  action  against  the  bank  for  the  amount  of  the  check,  lb. 

BANKRUPTCY. 

L  Fidueiary  eharoiciter — attomoy  and  client.]  A  claim  against  an  attor- 
igsj  for  money  collected  by  him  for  a  client  is  '^  a  debt  created  while  acting 
la  a  fldadaiy  character,*'  within  the  meaning  of  the  bankrapt  act,  and  ii 
not  barred  by  a  discharge  in  bankruptcy.    ff(^en  v.  Jayne  (Ind.),  881. 

I,  Of  corporation  —  subsequent  action  t^ainst.]  Under  the  United  Stataa 
bankrapt  law  a  creditor  proved  his  debt  in  bankrapt  piooeedlqga  agalasl 
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a  corporation.  Sield^  that  the  corporation  was  not  thereby  dischai^g^ed,  and 
that  the  debt  might  be  prosecated  in  a  State  court.  Amonia  Bran  and 
Copper  Oo.  ▼.  New  Lamp  Chimney  Co,  (N.  Y.),  476. 

8.  Promiee  to  pay  debt  after  di9charge.'\  In  an  action  on  a  promissory  note, 
defendant  pleaded  his  discharge  in  bankruptcy.  Upon  the  trial  plain- 
tiff offered  eyidence  of  a  promise  to  pay  the  note  made  by  the  defend- 
ant subsequent  to  the  discharge.  Held,  that  the  evidence  was  admissible^ 
that  the  action  was  well  brought  upon  the  original  demand,  and  that  the 
new  promise  could  be  proved  in  avoidance  of  the  discharge.  DueenXnory  v. 
Eoyt  (N.  Y.),  548. 

BATTERY. 
Bee  Assault  and  Battery. 

BETTING  AND  GAMINe. 
Whm  eaniraiet  haeed  en  a  wtger  not  iUegoL]  See  Coktbaot,  9a 

BIBLE. 
Beading  qfin  theptOUe  ee^4>eU,]  See  GoKSTrnrriOHAL  Law,  888. 

BLANKS. 
A  MUi  and  notee,  righi  qf  holder  to  JUL]  See  Nbootiabub  Instbumbmt,  818. 

BONDS 

Fwreha^  of  tieUn  negoHable  bonds,  good  faith  of  purchaeer.]  See  Nbootiabli 

Instrumentb. 

BRIDGE. 
{hernaivlgaibierieer.]  See  Watbb  Ain>  WATER^x)TJBaB,  S5G 

BROKER. 

1.  lUeffol  eoTUraet — actum  on,]  A  broker  procured  a  customer  lor  another  bi» 
ker  with  the  understanding  that  the  latter  should  charge  for  the  procorlag 
a  loan  of  money  at  a  rate  prohibited  by  the  statute,  and  that  such  oom- 
missions  should  be  divided ;  Tield,  tliat  a  suit  would  not  lie  in  behalf  of  tlM 
former  broker  for  his  share  of  such  commissions  syg^ainst  the  latter  bvpker, 
to  whom  they  had  been  paid  by  the  customer.  Gregory  v.  WHeon  (N.  J.) 
448. 

t.  Blfeet  of  not  obtaining  lieenee.]  A  commercial  broker  who  has  ie^  procored 
a  license  as  required  by  the  act  of  Congress  of  Ju|^e  80, 1864,  ^ffld,  not 
entitled  to  recover  his  commissions  in  a  State  court.  MoU  v.  Oreen  (PenxuX 
78"^. 

CARRIER. 

1  BaUroaet^faihtre  to  etart  train  aeeording  to  timetable  ^'Soidenee,]  Plaintiff 
was  the  pnrehaser  of  a  season  ticket  on  defendant's  road,  befWeen  S.  and 
M.  Defendants  published  a  time-table  advertising  a  train  from  8.,  8.46  A. 
IL,  to  li.  at  9.86  A.  X.  Onaoertaindayplidntiffwasatthe  depotat&la 
Uma  to  take  this  train,  but  it  did  not  stop  there.    In  assumpsit  bj  pihil» 
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tiff  for  damages  agaiiuit  defendant  for  a  failure  to  tranBport  him  piinct» 
ally^  to  M.  on  the  day  in  question,  defendants  offered  to  proYe  that  the  road 
was  suitably  conditioned  for  ordinary  travel,  and  liad  accommodation  for 
any  anticipated  excess  on  extraordinary  occasions ;  that  upon  this  day  aa 
unusual  and  unexpected  number  of  persons  took  passage  from  Btationji 
before  reaching  8.,  and  that  it  could  not  accommodate  more  with  flafety» 
the  cars  being  already  overloaded  ;  that,  as  several  persons  were  waiting 
at  B.  besides  plaintiff,  they  could  not  have  discriminated  if  they  oould  have 
accommodated  any  more  ;  that  they  had  eighteen  passenger  coaches  and 
one  baggage  car  on  this  train  and  could  not  have  stopped  at  S.,  being  on 
an  up-grade,  without  its  being  impossible  to  start  again ;  and  that  as  soon 
as  it  could  be  done  safely  the  company  sent  a  train  to  S.  to  bring  the 
passengers  there  waiting  to  M.  This  evidence  was  all  ezduded.  Hdd, 
that  the  offered  evidence  was  improperly  excluded,  because  it  tended  to 
free  the  defendants  of  the  imputation  of  negligence  in  not  doing  all  in  its 
power  to  transport  the  plaintiff  punctually  according  to  Its  time4ablB. 
Gordon  v.  Manchester  and  Lawrence  R.  E.  Co.  (N.  H.)t  97. 

i  Limitatians  on  railroad  tickets  — **  good  this  day  only"'\  Plaintiff  puchaaed 
a  ticket  of  a  railroad  company  marked  on  its  face  "  Qood  this  day  onlj,^ 
and  with  the  date  of  issue  stamped  on  the  back.  He  did  not  attempt  to 
use  the  ticket  nntil  seven  days  afterward,  when  he  presented  it  to  the 
conductor  on  the  train,  but  refused  to  pay  his  fare.  The  oondaetor  then 
AJected  him  from  the  train,  in  accordance  with  the  company's  regnlationa 
Held,  that  the  conductor  was  not  liable  to  plaintiff  in  damageg.  Bimar§ 
V.  Sands  (N.  T.),  617. 

I.  A  limitation  on  a  raUioad  ticket  that  it  shall  &  "Good  thlfl  daj  on^jr"  If 

reasonable  and  valid.  lb. 

Negligence  o/.]  See  Nicgligskcb,  570. 

See  CuMHON  Cabbder. 

CATTLE. 
CmrrieTs  of,  not  eommon  carriers,]  See  Commos  Oabbool 

•  CHALLKNOB. 

See  Cbhonal  Law. 

CHECK. 
See  Bankiho. 

CHURCH. 

Uetming  of  **diwne  serviced*  Injunctian,]  The  G.  eongregatlon  and  the  L. 
congregation  entered  into  articles  of  association  to  build  a  church  in  which 
"divine  service"  only  should  be  held.  For  a  period  of  twenty  years  no 
other  than  meetings  for  public  worship  or  preaching  the  gospel  were  held 
In  the  church.  Sunday  schools  were  not  in  existence  in  the  neighborhood 
when  the  church  was  built.  Heldr,  that  the  G.  congregation  was  entitled 
to  an  injunction  restraining  the  L.  congregation  from  holding  a  Sondij 
school  in  the  church.    Qass*  Appeal  (Penn.),  726. 


COJIMEKCUL  AQEScr. 
Liabilily  of,  (t»  eolUeting  agent.]  See  Aoency,  OO'I. 

CUMMON   CAlililElt, 

I.  WItoU  — carrier  for  a  particular  aeciMoi,.]  Dpfendmat  ondartook  for  hire, 
to  tranepon  plaiuiilTs  guoils  In  bin  boat.  Held,  that  lie  thereby  made  hiiu- 
•elflUbleasacomnniD  carrier.     .\fo*»  v.  UHlU(1«ua.),  1. 

t.  Whtn  ttmJwtt  i»,]  A  tnw-boat  used  in  tonmR:  barges  orother  water  cmft, 
which  are  loaded  with  (reiffhc,  from  oue  iioint  to  another  on  the  river,  ia 
a  oommoD  carrier,  aad  the  peraatis  owuiug  such  tow-boat,  who  nndenaka 
to  tow  a  barge,  loaded  with  freight  or  uiBrcbaadiBe,  from  one  glvea  puiiil 
to  aoother  oa  the  Minaissippi  river,  firxt  giviug  a  bill  of  lading  lor  the 
IranaportutiuQ  of  the  cargo  on  board  of  the  barge,  ure  liable  for  the  deliv- 
ery of  tlie  cargo  at  the  port  of  destioBtion,  the  sams  as  if  it  had  been  placed 
oQ  Ijonrd  the  tow  boat  heraelf.  Buttey  t.  Mittittippi  VcUUg  Trantporta- 
lian  Cuuipn/iy  (La.),  120. 

8.  .]  The  value  of  gooda  shipped  on  board  of  a  bai;g«  at  St.  Louis,  to  b« 

lowed  to  New  Orleaoa  by  a  tow  boat,  may  therefore  be  recovered  from  the 
company  owniog  the  tnwboat,  ID  caae  of  loss  while  on  the  trip,  resulting 
from  the  negligeoce,  careleaaiieHS,  or  want  of  skill  in  the  persons  managing 
the  tow-boat.  lb. 

4.  Traatptfrtatioa  of  cattle.]     A  common  carrier  transported  cattle,  which  tha 

owner  had  aaeumed  the  reBponaihillty  of  placing  in  the  vehicles,  and  thej 
were  Injured  ia  traruitu,  either  from  their  own  fault  or  the  mode  of  load, 
lag  them,  bnt  througit  no  fault  of  the  carrier.  Held,  that  the  carrier  waa 
not  liable  for  such  injuries,  and  did  not  insure  against  them,  Afford  v. 
Smith  (S.  H.),  43,  and  jMte,  S3. 

5.  Di*oHminalion  ia  cnrriagt  of  freight  —  Action  for.]     Where  an  action  was 

brought  against  a  railroad  company  for  an  alleged  unjast  discrimination 
In  favor  of  an  eiprem  company,  by  aflbrding  better  and  extra  facilitleB  to 
It  for  transportation  than  to  the  plaintiff',  and  the  defendant  demurred. 
Htitd,  that  an  action  would  lie  for  damage  caused  by  such  diserimlnatloa  t 
and  also  A^,  that  though  the  nnreaaonable  preference  was  praotioed  In 
another  State,  if  In  violation  of  the  law  thereof,  the  action  would  mil 
lie.  MeI>uffM  V.  I^Uand  A  BoeKe»t«r  RaHroad  CS.  H.),  73,  and  iiote,  87. 
S,  — ^.)  An  agrrTni'iit  hv  n  rnnrond  rompnny  In ''  ' '-''^  T>"r- 

vania  Jiailnitid  Vompaixy  {N.  J-),  157- 
T.  Termination  of  liability  —  notiet  to  eonaignet.]  PlaintIO',  areeidenl  of  >Uab- 
Igan,  on  removing  to  Q.,  in  New  Tork,  four  miles  from  8,,  delivered  goods 
to  a  railroad  company,  directed  to  plalntiCT  at  S,  The  goods  arrived  at 
B.  over  defenduot'a  railroad,  but  no  one  was  present  to  receive  them. 
They  were  then  removed  into  defendant's  warehouse,  whore  at  the  end  of 
three  days  they  were  consumed  by  fire,  without  deft'cdant's  fault.  The 
■gent  In  charge  of  the  warehoiiee  had  made  Inquiries  in  regard  to  the  resk 
d«Dce  or  whereabouts  of  plainiiff,  but  could  obwin  no  Information,  II 
appeared  that  previous  to  the  arrival  of  iLe  goods  plain  tiff  culled  for  them, 
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but  g«Te  no  information  aa  to  place  of  realdeace  o 
plaintiQ' ought  to  haTB  ^ven  hqcIl  informatloD  to  defeodant,  befcre  Um 
UTival  at  tlie  goode.  &a  would  hare  enabled  defendant  to  give  the  nqni- 
ail«  notice  to  plaintiff;  that  defendant's  iiabilitj  as  cutumon  jcanrier  bad 
been  changed  to  that  of  warehouBemaQ,  and  pIMntiff  could  not  recover  for 
tlie  loaa.  Paltan  v.  RtnueUur  A  Saratoga  BaUroad  Cotttpany  (N.  T.),  S88, 
aodiMte,  569. 

CONSTITUTIONAL  LAW. 

1.  Btatuttoflimitatwn  —  reviving  aetion.']  After  the  bar  of  the  atatuts  of  limi- 
tation has  become  complete,  neither  the  legislatare  nor  a  oonatltntloul 
couTentioD  can  rev]7e  the  remedy  or  famish  a  new  one.  Taney  r.  Taney 
(Tenn.).6. 

B.  Femaia  not  rnitiUed  lo  wU.]  Women  are  not  entitled  to  TOt«  bj  vlrtne  of 
the  fourteenth  or  fifteenth  amendmeuta  to  the  ConsUtuUon  of  the  Cnlted 
States.     Van  ValkmAurgh  t.  Broum  (Cal.),  186. 

8>  Ekeempting  mortgaya  from  taxation.']  A  State  Conatltntion  ptavided  that 
'  all  property  in  this  State  shall  be  taxed  In  proportion  to  Its  valae.' 
£«U,  that  an  act  exemptlnft  mortgages  and  debts  secured  by  moftgagM 
from  lAxatlon  was  in  violation  of  the  Constltntion,  «ud  void.  PtopU  t, 
Sddy  (Oftl.),  148. 

4.  BibU  in  the  puHie  teJuxiU.]  The  ConsUtution  of  Ohio  does  not  e^Jcin 
or  reqnlre  religious  instruction,  or  the  reading  of  teligioas  hooka  In  tlM 
pabllc  schools  of  the  State.  Board  of  Editeation  o/tiie  OUy  of  <Xne£iMaU 
T.  JfinoT  (Ohio).  383. 

B.  .]  The  legUlatare  having  placed  the  management  of  the  pabllc  scbooll 

ander  the  eicluBive  control  of  directors,  trustees,  and  boards  of  edueaUon, 
the  ooortB  have  no  rightful  authority  lo  interfere  by  directing  what  InsUtU) 
tlon  shall  be  given,  or  what  books  shaU  be  read  therein.  lb. 

t.  Att*  for  Ihtreniovai  of  eaute*  to  federal  eqitrtt-i  The  acts  of  Congress  ftIIo«> 
tng  a  non-resident  plaintiff  to  remove  a  cause  from  a  State  conrt  to  the 
federal  courts  are  conHtltational.  Burion  v.  S'ational  Park  Bank  (Ind.), 
285,  and  note,  290. 

7.  Aet  rtetraining  removai  of  Muita.]  A  State  atatnte  providing  that  oorpor*' 
tions  created  In  other  States  shall  agree  as  a  condition  to  tranoaetiag 
bufllness  within  the  State,  not  to  remove  auita  agaiiut  them  Into  the  fed- 
eral coQTts  is  unconstitutional.  Mone  v.  Borne  In*.  Co.  (U.  B.  Sap.  GLX 
897. 

B.  Blaiulee  anthoriiing  taking  of  land*  for  priwUe  road*  unMRfMtttfmof.]  A 
■tatate  aothorlzed  the  taking  of  landa  by  eminent  donu^n  for  private  raadi 
on  payment  of  damages.  B»ld,  unconstitutional.  Wild  r.  IMg  (Ind.), 
899,  and  not«,  404. 

I.  Loeal  option  laie  valid.}  The  Chatham  local  option  law  dedUM  tiM  ntaU 
of  ardent  spirits  without  lloense  to  be  nnlawfnl,  and  prOTldM  that  DO 
Ueenae  ahall  be  granted  if  a  majority  vote  of  the  townohlp  la  lor  "^ 
Uoeue."  Bield,  that  the  act  Is  eonstltntional.  Sale  em  riL  BuitfMl  t 
(W(  9f  Ommm  Plea*  (N.  J.),  439,  and  note,  498. 
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CONTRACT. 

1.  Wagering  contract.]  At  a  meeting  to  make  arrangements  for  a  aqnimS 
hunt,  it  was  agreed  that  the  beaten  party  was  to  pay  for  the  sapper  of  the 
victors,  and  the  captains  of  each  party  (the  defendants)  engaged  the  plain- 
tiff to  famish  the  supper.  The  plaintiff  presided  at  the  meeting,  and  un- 
derstood and  knew  how  the  suppers  were  to  be  paid  for.  MM,  in  an 
action  against  defendants  for  the  supper  for  the  whole  party,  that  plain- 
tiff was  entitled  to  recover.     Winc?icHer  v.  Nutter  (N.  H.),  93. 

8.  Immoral — Sales  to  keeper  of  house  of  prostitution^]  A  dealer  in  fumitare  or 
other  articles  of  commerce  has  the  right  to  trade  with  and  make  sales  of 
furniture  to  a  person  engaged  in  keeping  a  house  of  prostitution,  and  the 
courts  will  enforce  such  rights  by  compelling  the  person  who  purchases 
the  furniture  to  pay  for  it,  although  it  be  shown  that  the  vendor  knew  at 
the  time  of  the  sale  the  use  to  which  the  fumitare  was  to  be  applied. 
Hubbard  v.  Moore  (La.),  128. 

8.  Contract  against  public  policy —  Petition  for  street  improvements.]  Some  of 
the  abutters  on  a  street,  in  order  to  secure  the  requisite  number  of  sifl^uk- 
tures  to  a  petition  for  the  improvement  of  the  street,  agreed  to  pay  part  of 
the  sum  assessed  on  other  abutters,  provided  they  would  sign  the  petition. 
In  an  action  on  the  agreement,  hdd,  that  it  was  against  public  policy  and 
void.    McOuire  v.  Smock  (Ind.),  853. 

4.  Contracts  of  intoxicated  persons.]    The  contracts  of  a  person  intoxicated  at 

the  time  they  were  made  are  voidable,  but  not  void,  and  t)  defend  against 

a  contract  on  the  ground  of  drunkenness  it  must  have  been  rescinded  by 

restoring  whatever  was  received  as  the  consideration  thereol    Joest  r. 

WiUiams  (Ind.),  377,  and  note,  381. 

6.  In  restraint  of  trade.  Contract  not  Hmited  as  to  territory  void.]  Defendant 
agreed  with  plaintiff  not  to  engage  for  eight  years  in  the  manafacture  <rf 
a  certain  yeast  powder,  nor  in  any  branch  of  the  yeast  powder  businesB. 
Held,  void,  as  an  undue  restraint  of  trade.  Callahan  v.  DonnoUy  (Cal.X 
172,  and  note,  173. 

0.  Maritime  contracts.]  Contracts  for  building  ships  or  vessels  or  for  labor 
done  or  materials  furnished  in  their  construction  are  not  maritime  coa- 
tracts.  Tlie  Scow  M.  Tuttle  v.  Buck  (Ohio),  270,  and  note,  878 ;  see  alM, 
Edward  v.  EUioU,  463. 

Liability  of  otoner  of  vessel  on  contract  of  master.]  See  Ship  awd  SHUmre,  SOi 

To  tow.]  See  Snip  and  Shipping,  264. 

Illegal  contract  between  brokers.]  See  Brokers,  440. 

CONVERSION. 

Measure  of  damage.]    In  an  action  for  the  conversion  of  stock,  the  hlghert 

market  value  between  the  conversion  and  the  day  of  trial  Is  not  the  measart 

of  damage,  bat  it  seems  that  the  proper  measure  la  the  highest  pries 

reached  by  the  stock  after  the  conversion  and  notice  thereof  to  the  plain 

*  tiff,  ap  to  a  reasonable  time  for  him  to  replace  it.    Baker  t.  Drake  (N.  ?> 

507. 

COPYRIGHT. 

See  TR\DE-lfARK. 
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CORPORATION. 

1,  Tran$f0r  of  atoek,]   Mandamus  will  not  lie  to  compel  tl  > 
books  of  stock  in  a  private  corporation ;  the  one  entitle 
damages.    KimbaU  v.  The  Union  Water  Company  (Cal.  , 

%,  8vhaeription'payment,'\  The  statute  required  as  a  condit;  ; 
incorporation  of  a  company,  that  a  certain  amount  of  si  ) 
scribed  for,  and  ten  per  cent  in  cash  thereon  actually 
paid  in.  Held,  that  payment  of  the  ten  per  cent,  made  . 
check  drawn  against  a  sufficient  fund,  and  which  won  i 
on  presentation,  was  sufficient.  People  v.  TJie  Stockton  ai  ( 
Company  (Cal.),  178. 

8.  B&movdl  of  cause  to  federal  court]  Corporations  are  cil 
which  creates  them  within  the  meaning  of  that  clause  c  I 
of  the  United  States  which  extends  the  Judicial  power  o  ! 
United  States  to  controversies  between  citizens  of  dif  ( 
the  right  of  a  corporation  created  in  one  State  but  I 
another  State,  to  have  a  cause  transferred  to  the  fed  i 
abridged  by  an  act  of  the  latter  State,  making  the  wai  ' 
condition  to  doing  business  within  the  State.  Western 
Company  v.  Dickinson  (Ind.),  295 ;  Morse  v.  Home  Im ; 
Sup.  a.),  note,  297. 

Forfeiture  offranc7iise  by  non-performance,]  See  Fobfbitttb  s 

Bankruptcy  of — Subsequent  action  against.]  See  Bankbuftc  ' 

Liability  of  for  acts  of  agents.]  See  Master  and  Sbbyakt. 

COVENANT. 

Oonesminy  real  esttUe — wTien  personal  — Party  v>aU.]    V.  an(  I 
of  adjoining  lots,  and  D.  being  desirous  of  erecting  a  1 1 
lot,  entered  into  an  agreement  with  V.  whereby  it  wa  i 
wall  of  the  house  should  be  a  party  wall,  built  one-half 
V.  covenanted  that  whenever  he,  his  heirs  or  assigns,  sh  ( 
he  or  they  would  pay  D.  or  his  assigns  for  such  use,    Tl. 
and  the  agreement  recorded.    Subsequently  D.  assigned 
plaintiff  and  conveyed  his  lot  to  other  parties.    V.'s  lot 
various  conveyances,  to  defendant,  who  built  thereon,  us  i 
In  an  action  by  plaintiff  against  defendant  for  the  value 
so  used,  Tield,  that  the  agreement  between  V.  and  D.  did 
land  so  as  to  give  a  right  of  compensation  in  favor  of  t : 
nor  against  the  grantee  of  V.  or  the  defendant,  and  that  *: 
not  recover  against  defendant  although  the  latter  purchai 
tive  notice  of  the  agreement.    CoU  v.  Hughes  (N.  Y.),  61]. 

When  binding  on  grantee  in  deed  poU,]  See  Deed,  656. 

CRIMINAL  LAW. 

1  ChaUenges  by  J^€Ue.]  Where  two  or  more  persons  are  1 
Jointly,  the  State  is  entitled  to  no  more  peremptory  chalL 
the  trial  is  against  one  alone.    State  v.  Earle  (La.),  109. 


t>  Rape  —  iMinff  mnd  abMlng.}  A  penoa  whostuuU  bj  when  Ma  »ttenipl 
la  mftde  bj  olben  to  oommlt  a  npe,  bnt  who  doM  do  ftct  to  ftld,  ao^at  n 
kb«t  its  commisBion,  la  DOtgollt;  of  u)  attempt  to  oommlt  krapej  tbaqn«>- 
ttoD  of  bia  oompUcitj  U  for  the  J1U7.  Ftoplt  v.  Woodward  (CkL)  170,  and 
Roto,  177. 

8.  Laremy  fi-om  teterai  own«rt.Ti  Where  aoTOrtJfcrtlcleH  of  property  are  Btol« 

at  the  BUne  time,  the  traoMietlon  being  the  pame,  the  whole,  although  thef 
belong  to  dlSbrent  owaera,  may  be  embraced  In  one  oonat  of  the  Indict- 
ment and  Uie  taking  thereof  eliarged  as  one  ufibuw.    .State  t.  flwwawy 

(Ohio),  ioa. 

4.  ZopOMiy  —  Otiaintng  proptrtf  hf  artiflet.']  Defendant  falaelj  repnaented 
to  the  wife  of  M.  that  M.  had  been  amatedfor  a  crime,  and  Iiad  sent  him 
to  her  for  some  moaey.  The  wife  gave  him  a  watch  and  chain  to  pawn, 
the  money  and  ticket  to  be  given  to  M.  Defendant  made  the  repreeenls- 
tloni  and  received  the  goods  with  the  intent  to  appropriate  the  same  to 
hia  own  nae.  Setd,  that  he  was  gniltj  of  larceny.  AmM  v.  Ptople  (N.  Y.\ 
174. 

6.  .]  If  bytiick  or  artlflcetheownerof  ptopertyis  Indneed  to  partwlthtba 

cnatody  or  naked  posseaalon  to  one  who  lecelves  the  proper^  (nhm* 
fnrandi,  the  owner  etlll  meaning  to  retain  the  right  of  property,  the  taking 
will  be  larceny.  lb. 

S-  Fbrmer  aequitlal —  Wh«re»am«oet  e(ratM  death  ^tw) — IdtnUtg  of  erima.] 
Indictment  fortbe  mnrderof  A;  plea,  former  acquittal  of  the  marder  of  B, 
which  crime  "  wu  and  la  Identical  in  all  Ita  parts,  Incidents  and  clrcnm- 
Btances  with  the  crime  charged  In  the  Indictment "  on  trial,  and  that  **  the 
evidence  whereby  alone  the  State  will  attempt  to  prove  the  indictment  In 
this  canse  ta  the  same  and  no  wise  different  from  tliat  employed  on  Uie 
trial "  of  the  former  indictment.  Held,  that  the  plea  was  good  wltbonl  an 
averment  of  the  Identity  of  A  and  B.     CUm  v.  SlaU  (Ind.),  869. 

7.  — .]  Where  the  aams  act  reenlts  in  tbe  death  of  two  or  more  persona,  and 

the  person  committing  tbe  act  ia  oonvlcted  or  acqaltted  on  the  trial  of  an 
Indictment  for  the  mnrder  of  one,  he  cannot  be  Indicted  for  the  murder  of 
the  other.  lb. 
&  Beidenee  of  one  erimt  to  prove  anothtr.]  Defendant  was  indicted  for  the 
ronrder  of  his  wife  by  poison.  There  was  evidence  of  hla  criminal  Inti- 
macy with  the  wife  of  S.,  on  whose  life  waa  an  Inaatanoe,  the  proceeda  of 
which  on  his  death  defendant  tried  to  procure.  SM,  that  evidence  tliat 
8.  died  with  tbe  same  eymptams  aa  defendant's  wife,  and  bad  been  attended 
by  defendant,  was  ioadmlaaible.    Shaffaer  v.  CommonmeaUh  (Penn.),  S4B. 

9.  Bomicidt — nidance  of  Ihreali.]    On  the  trial  of  a  prisoner  for  marder  evi- 

dence was  given  making  It  a  qneation  for  tbe  Jury  whether  the  case  w*a 
one  of  excusable  homicide  on  the  ground  of  aelf-defenee,  evident*  waa 
then  offered  of  violent  tlireats  made  by  the  deceased  bat  not  oommnnlottod 
to  the  prisoner.  This  was  excluded.  S^d,  error.  The  svldenM  mm 
admisaible  to  show  whether  deceaaeddldlnfact  attempt  to  do  the  priaoatn 
bodily  harm.  Btoka  v.  PtopU  (S.  Y.),  492. 
1ft  WUneu — in^Mtiring  orodSMiti/.]  On  a  murder  trial  T.  was  a  material  wit- 
ness fortbe  aocutuKl,  and  00  croes-ei  ami  nation  for  the  pnrpnM  of  impair 
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ing  her  credibilitj,  ahe  was  asked  whether  she  had  not  taken  thingi  whiek 
did  not  belong  to  her  when  she  left  M.,  her  employer.  The  proseentloa 
was  then  allowed  to  contradict  T.,  in  this  collateral  matter,  bj  the  testi- 
monj  of  M.    Heldf  error.  2b, 

VL  Endente  of  another  indictment.]  The  minutes  of  the  grand  jarj,  showing 
that  an  indictment  had  been  found  against  the  accused,  upon  the  com- 
plaint of  the  deceased,  for  blackmailing,  were  received  in  evidence.  MMt 
enor,  there  being  no  proof  to  show  that  the  deceased  knew  of  the  action 
of  the  grand  jury.  This  evidence  was  not  admissible,  even  to  show  thai 
the  accused  had  been  guilty  of  another  crime.  Jb. 

Vk  Murd&r — burden  of  proof,]  The  Judge  at  the  trial  instructed  the  Joij  tn 
eflfbct  that  the  law  implied  motive  and  consequently  the  crime  of  mordet 
In  the  first  degree,  from  the  proof  of  killing  the  deceased  by  the  prisoner, 
and  that  upon  this  proof  they  should  find  him  guilty  of  that  crime,  onleM 
he  had  given  evidence  satisfying  them  that  it  was  manslaughter  or  exoiu^ 
Able  homicide.  Held,  error ;  nor  was  the  error  cured  by  a  sabseqnent 
charge  that  if  the  evidence  was  doubtful,  or  if  the  Jury  entertain  roaion> 
able  donbts,  so  that  they«do  not  know  where  the  truth  lies»  the  prisoner  la 
entitled  to  the  benefit  of  that  doubt.  lb. 

i8L  Written  testimony  of  deeetued  toitness.]  A  prisoner  was  charged  with  mur- 
der, and  on  a  preliminary  hearing  before  the  magistrate  the  testimony  of 
a  witness  for  the  State  was  taken  in  writing.  Meld,  that  the  notes  of  the 
testimony  were  admissible  in  evidence  on  the  trial  of  the  prisoner,  tho 
witness  having  died.    Brown  v.  Commonwealth  (Penn.),  740. 

li.  Dying  declarations,]  A  man  bearing  marks  of  violence  was  found  dead 
about  three  hundred  yards  from  his  house.  His  wife  was  found  In  the 
boose  with  wounds  of  which  she  subsequently  died«  The  house  had  the 
Appearance  of  having  been  robbed.  Seld,  that  the  dying  deelaratloM  of 
the  wife  were  not  admissible  on  the  trial  of  a  prisoner  for  the  murder  of 
the  husband.  lb, 

OkaOenffe  qf  Jurors,  aa  retoHng  to,]  See  Jxs&y,  403. 

CUSTOM. 

qf  not  <tdmi$sible  to  change  legal  ^eet  of  eoniracti,]  Sales  of  foodB 
to  arrive  by  "  a  certain  time  do  not  import  a  warranty  that  the  goodtk 
ahall  arrive  by  the  day  named,  and  evidence  that  by  the  cnatom  of  meti- 
ehants  the  words  "  to  arrive  by"  a  certain  time,  mean  '* deliverabla  bj" 
that  time,  is  inadmissible  as  tending  to  change  the  legal  eflbct  of  tho  ooa* 
ftiaet.    Rogers  y.  Woodruff  (Oldo),  27^, 

DAMAGEa 

1.  Lose  qf  profits,]  Loss  of  profits  may  be  recovered  as  damagee  lor  the  non- 
performance of  a  contract,  if  the  loss  results  directly  from  the  breach  of 
the  contract  itself,  or  is  such  as  might  reasonably  be  supposed  to  have 
been  in  the  contemplation  of  both  parties  at  the  time  of  the  making  of  tho 
oontract  as  the  result  of  non-performance ;  provided  that  the  profits  to  bo 
eompensated  for  are  such  as  are  capable  of  being  ascertained  by  the  roles 
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of  evidence,  to  a  reasonable  degree  of  certaintj.     Wolcati  7.  JWc  Mi  (N.  J.X 
488. 

1.  Jftcuure  of  daTnages  for  cojwersion  of  stook.]  Defondanta  as  broken  bon^t 
stock  for  plaintiff,  which  they  were  to  hold  subject  to  plaintiffs  order. 
Plaintiff  deposited  a  "  margin  "  with  defendants,  bat  otherwise  paid  noth- 
ing for  the  stock.  In  an  action  for  an  anaathorized  sale,the  Jadge  charged 
the  jury  that  plaintiff  was  entitled  to  recover  the  difference  between  the 
amount  for  which  the  stock  was  sold  and  the  highest  market  value  which 
it  reached  at  any  time  after  the  sale  and  down  to  the  day  of  triaL  MM, 
error.  It  seems  that  the  advance  In  the  market  price  of  the  stock  from 
the  time  of  the  sale  up  to  a  reasonable  time  to  replace  it»  after  plaintlif 
had  received  notice  of  the  sale,  is  the  true  measure  of  damages.  (Over- 
ruling Markham  v.  Jaudon,  41  N.  Y.  235.)    Baker  v.  Drake  (N.  Y.)»  607. 

3l  To  land — when  claim  for  does  not  pan  by  deed  of  i?ie  land,]  Plaintiff  was 
the  owner  of  land  through  which  a  railroad  was  constructed  damaging  the 
land.  She  contracted  to  sell  the  land  to  S.,  who  assigned  the  contract  to 
defendant.  Defendant  effected  a  settlement  with  the  railroad  company 
iar  damages  done  to  the  land  in  constructing  the  road.  Plaintiff  without 
knowledge  that  defendant  had  received  the  damages  from  the  oompany. 
delivered  the  deed  to  defendant  pursuant  to  contract.  Held,  that  she  could 
recover  the  damages  of  defendant.  Such  damages  are  personal,  and  do 
not  run  with  the  land  or  pass  by  the  deed.    McFadden  v.  Johneon  (Penn.), 

esi. 

4k  BDdouiorp  contracts— rights  of  otoignee — Measure  of  damages  for  n&K'per 
ffrmance.  Market  value  — hate  determined,}  A  sold  oil  to  B  '*  to  be  deli  / 
ered,  seller's  option/'  at  any  time  until  December  Slst,  at  thirteen  and  om^ 
half  cents  per  gallon.  B  assigned  the  contract  to  C,  and  afterward  B 
entered  into  a  combination  to  raise  the  price  of  the  oil  in  market.  G  was 
not  implicated  in  the  combination.  In  an  action  against  A  for  nom-deliv- 
eiy  of  the  oil,  held,  that  the  right  of  C  to  recover  was  not  alfected  by  the 
nets  of  B;  but  that  in  estimating  the  damages,  the  fictitious  and  temponuy 
price  of  the  oil,  resulting  from  the  "  comer  "  in  the  market,  wae  not  the 
tme  market  value,  and  the  jury  would  be  at  liberty  to  determine, 
the  prices  immediately  before  and  after  the  date  for  delivery  and 
other  sources  of  inf ormntion,  the  actual  market  value  of  the  oiL  KamUB 
▼.  Khrkpairiek  (Penn.),  687,  and  note,  696. 

qf  damages  for  breach  qf  warrant  of  garden  seeds,"]  See  S1alb»  488l 


DEED. 

1.  BiMplian  of  paH  taken  for  a  road,]  Grant  by  deed  of  land,  '*  saving  end 
excepting  from  the  premises  hereby  conveyed,  all  and  so  much  and  ench 
part  and  parts  thereof  as  has  been  lawfully  taken  for  a  public  xoed."  HM^ 
that  the  fee  in  the  soil  of  the  road,  and  not  merely  an  easement,  wae 
reserved  to  the  grantor.    Munn  v.  WarraU  (N.  T.),470. 

ti  LMiUty  of  grantee  in  deed  poU^'Cfeet  of  covenant,]  Plaintiif  eonv^yed  lo 
W.  land  by  warranty  deed,  signed  only  by  plaintlfll  The  deed  cnntafaied 
a  eovenmit  on  behalf  of  W.  and  his  heizB  and  asfllgne  thnt  Hhi&j  woold  aol 
erect  npon  the  land  any  dlstlllerf .    A  portion  of  the  land  eame  Into  po» 


DTD 

of  defendants  through  yaric 
aoi  eontain  the  covenant  agidnst  1 
qnentlj  erected  one.  Held,  that  an 
defendants  from  nsing  the  diatillei 
narignii,  althoogh  he  did  not  ugn  tl 
Jkfck  Otrnptm^  v.  LeaoUt  (N.  Y.),  55 

BmfmrfrmMtmii  deed  ofwffe  U  Undini 

DEVIA' 
^SmShipahdS 

DEVI 
aeeW 

DOW 

Udmm  offtf  J^mifTiffrTif  ffirrif  ]  Areleas 
joins  her  hnsband  for  that  porpose 
binding  only  as  against  the  releasei 
Inodnleht  conyeyanoe  is  set  aside  at 
tnosfer  of  the  premises,  as  against  1 
lifly  the  wlf e,  in  the  OTont  of  her  sa 
dower  as  against  such  owner.     Bidi 


DBAINAGI   . 
Bee  ComfrxTUTioi  . 

DRUNKEI  i 
HfW  4fm  spulragto.]  See  Oortbacts,  87  . 

DTING  DECLi  \ 

AfORDONAL    I 

EASEME  i 

1.  Am  tefmm  ofeurfau  waU/r,'\    A  superi^  i 
have  the  snrfSsce  water  flow  from  hie  I 
owner  of  the  lower  lands  will  be  liabl 
T.  OowihOT  (Gal.),  218. 

%.  BemmefiUafUgM^-'Uhen  eustainedJl  j  . 
light  will  be  sustained  only  in  cases  c  ! 
or  rejected  in  cases  where  It  appears  1 1 
can,  at  a  reasonable  cost,  have  or  sul  i 
Powia  y.  dimme  (W.  Va.),  629. 

IL  The  English  common-law  doctrine  of  A  i 

EJECTMI 

L  J^ftdnetoffeniitfVMedSUUee'^IVerog: 
be  bronght  against  an  officer  of  the  a ! 
of  the  demaiwled  premises : 


or  (oitlflc&tton  nnder  tte  diiaetioa  of  the  Be<iieUt7  of  Wu  oi  of  Uie  Piwi 
dant  of  the  United  StAtes.    Polaek  *.  Man^fiM  (CaL),  lOL 

S,  Ai/ainft  tnortffOfM.]  Ejectment  will  oot  lie  bf  a  mortgigor  ■galiurt  »  ueti 
gi«ee  in  poaaewuon  m  long  u  the  mortgrnge  aubeUta.  ^«&MJ  t.  JUmImi 
(N.  T.).  519. 

ELECTION. 

DUquaHfieaUon  ^  otn  candidate — Different  offleen  in  lamt  AmtiI.]  At  an  e1e» 
tlon  of  conuoIetloDera,  whete  it  wft>  doabtfol  m  to  whether  two  or  thna 
TMkndets  existed,  A  and  B  were  elected  to  fill  the  two  conceded  vacut- 
deSiUid  C  wu  ftlaodecUiedelected  "incase  a  TBcaDeriafoand  to  eilrt." 
C  theranpon  iipplled  for  a  mand&mua  to  compel  the  delireiy  to  ^il™  of  a 
eouuniMlon  on  the  gronnd  that  A  was  diaqnaliSed.  E^d,  that  C  was  not 
.snUtled  to  the  office,  even  if  A  waa  dluquaUfled .     Price  r.  BaJi«r  (Ind.),  H0. 

EMINENT  DOMAIN. 

Ar  priiaU  road.^  A  atatnte  anthorisf ng  the  taking  of  lands  for  a  private  lOttd 
bj  eminent  domain  la  nnconaUtDtlonaL  Wiid  t.  Deig  (Ind.),  8M,  and  w^ 
404. 

ESTATE. 

tkilm—Xfee^aU—Rmahtdar—Povitr.'^  H.  beqneatlwd  to  hit  wUa,  If  Ov- 
Ing  at  his  death,  the  whole  of  hie  etstate  for  ose  and  dlapooil  for  Ulb,  and 
"  what  Is  remaining  at  her  deoeaae  Qudispoaed  of  b;  her,"  to  D.  On  tlw 
death  of  H.,  hla  widow  (who  had  also  propertj,  teal  and  personal.  In  har 
own  right)  took  paaHeaBion  of  hU  estaie  under  aaid  wlU.  The  widow  then 
made  her  will,  in  which,  after  some  specific  devisea,  she  bequeathed  to  B, 
"  all  the  reat  and  realdiie  of  (her)  eatate.  real,  peraonal  and  mixed,  wher- 
ever found  and  however  sitnated."  EM,  (1)  that  b^  the  flnt  will,  the 
widow  took  an  eatate  for  life  with  a  power  to  defeat  the  lemalnder,  and 
that  D.  took,  not  an  execntorj  devise,  bat  a  vested  remainder ;  (2)  that 
the  aeoond  will  did  not  operate  to  defeat  the  reminder  glv«n  to  D.  bj  th* 
flm.    Bwrttigh  T.  Oiim^  (N.  H.),  28. 

EVIDENCE. 

1.  Foralgnivdgmma  —proof  qf  afl»r  tierdM.]  Plaintiff  offered  In  erUeDm  » 
ec^  of  a  record  of  a  Judgment  rendered  In  another  Htate,  The  eopy  waa 
not  dnlj  authenticated  but  the  oonrt  admitted  It  and  the  pUntiff  had  ft 
verdict.  Eeld,  that  the  verdict  might  stajid  and  Judgment  be  rendered 
thereon,  upon  the  pUlDtiff's  f amlBhlng  to  the  court  a  ixHj  aathenU(»led 
eopy  of  the  record.    HaUAim  v.  Qerrith  (N,  H.),  19. 

%.  Cfd^tet  in  h\gKwi]i.'\  In  an  action  against  a  town  for  iqjnriea  oocashmed 
\ij  a  defect  or  obetmctloD  In  the  highway  which  frightened  plalntiff'a 
horse,  evidence  that  other  horses  have  been  frightened  bj  the  same  defect 
Isadmiaaible.    DarUng  y.WeamaTeland(Vi.B..),K. 

B.  Waiter  ^  <ibfteticn  to — motion  to  itrike  i>u(.]  If  one  party  offbra  hlmaelf  aa  ■ 
wltneaa,  and  the  other  objects  because  the  objector  is  the  repreaentattvo 
of  a  deceased  person,  and  the  court  decides  to  take  the  evidence  with  leave 
to  Uie  other  party  to  move  to  strike  It  out,  the  motion  to  strike  ont  muil 


be  mads  vhen  tba  direut  ezamiDatlOD  Is  closed,  B;  croeB-ezuuinlng  tha 
wltneBBgenenUj,  the  other  putj  wkIvbb  tha  motion  toatrikaoat.  Si»t, 
T.  Haney  (Cat).  317- 

i.  Ta  amtradict  n^datit  of  ttibmribing  witntu  U>  wtfl.J  The  leeoid  of  •  will, 
together  wltli  the  affidavit  of  the  anbecrlbliig  vitDfaaee  made  at  the  tbn* 
ol  probate,  being  offered  in  evldeaee;  hM,  competent  toi  the  oppoB;iig 
party  to  show  Btatementa  made  out  of  court  by  one  of  the  Bobeerlbliig 
witoeaaea,  tu  order  to  ooQlnuUet  the  etatemeuta  of  aaeh  affidavit  aa  to  (he 
dae  execution  of  the  will.    Oti«f-«o»  v.  Bofford  (N.  J.)>  430. 

9.  Vntttmped  inttrvment.]  A  written  agreement  made  In  April,  1868,  bnt  not 
■tamped  according  to  Act  ol  Coagreaa,  ia  not  admladble  in  erldenee  In  a 
State  court.  GkarUeri  <C  Bobiaian  Turnpike  Chmpaan  t.  MeJfamara, 
(Fenn.),  073,  Midaeen^,  081. 

Qfaj^lieation  of  a  liM.]  Sw  Libel.  169. 

Ofmuti>m  net  admUHbU  to  wry  kneJ]  Bee  CcEcrOM,  S7& 

Qfatdvepa**agao/*tat>itM.]  &c  Btatdteb. 

QfmarHaee.}  See  Marbuqb,  783. 

(ffmi»rtprMtiUatii»i»applieat(>m/orintuTaaee.]  8tt  timnuXCE.  4011. 
8te  Crdiinai.  Law  ;  Wrmua,  88. 

EXCEPTION. 
See  Deed,  470. 

EXECUTOR 
A  piomlae  bj  one  of  two  or  more  executors  la  aaffieient  to  take  %  debt  of  tba 
teMator  oat  of  the  StMnte  of  Limitatioaa.    Shr»M  t.  Joyu  (N.  J.),  417. 

EXPLOSION. 
Bm  Inhubancb,  S38. 

EXPKESS  COMPANY. 
Whm  UdbUfar  moMge  eoUeeted,  at  agent,  on  a  forged  dr^fl.}  Bit  AoMKOt. 
tiaUUtu  (^  a*  Barrier.}  See  Coumos  Carrieb. 

FIRE. 
OoittmmtetMm  ofbg  negtigenee.]  See  NKflLiaEHCB,  823. 

FIXTURES. 
When  bUention  viiU  control.]  The  owner  of  an  elevator  potchaaed  from  tlw 
plaintiff  an  en^ne  and  boiler  to  place  therein,  and  to  secure  a  part  of  tlM 
porchaae-mone/  gave  his  promiesor;  note,  secured  by  chattel  mortgag* 
Qpon  the  property,  wherein  It  was  stipulated  that  the  engine  and  bollei 
■honld  be  and  remain  persoDs]  propeKy  until  the  note  was  paid.  The; 
were  placed  upon  a  foundation  oatelde  of  the  elevator  and  a  house  bnlli 
over  them.  Held,  that  the  engine  and  t>oi1eT  continued  penunal  property 
Bntil  the  note  waa  paid,  aa  against  a  prior  mortgagee  ol  the  reaJ^ 
IVt»--H'orton(N.  T.).537. 


FOREIGN  JUDQHENT. 
rmf^^flm'mrMtl.}  Sat  Btidkkcb,  19. 

FOBFEITUBB. 
(y/hHMUM  Br  NoivjMt/omMMe.]  It  m  fnochlse  la  gtmatod  br  tha  li«;Uk. 
tan  to  wtutroet  a  ■ti«et  Milniad  within  a  cerbUs  timo.  wtth  ft  eoodHl  M  UmI 
U  thaprarUoiwof  tbea«t  are  not  complisd  with  tlio  fianeUM  ihallba 
fatt«lted,  a  faUora  to  laj  the  track  within  the  time  Ilmitad.  wcwki  ft  f(»- 
Mtsn  of  the  right  to  U7  the  same  without  a  Jodgmant  at  tha  salt  of 
tha  State  deolaring  a  torfaitare,  and  the  l^lalattue  mi^  eoote  Iha  baa- 
ddaa  npoD  any  other  eompau;  or  pereoa.  OaUamd  &.B.O».v.  OaMami, 
Bmtit*.  tU.,R.B.Oo.  (CU.),  18L 

FOBGBBT. 
A  Iftah  la  not  aflboted  bj  the  fact  that  an  Indorsement  on  ft  Aad^  palor  t» 

Ant  of  the  penoa  pTwantiiig  It  for  payment,  la  forged.    LmgY.Bmktf 

AmtrUMf^\\M. 
JWMlollMk,MilMtadbomJAyp<iymtNt<!r.]  &«BAHKi»,Ua 

FOaUEB  ACQUITTAL. 
Btt  CauoHAi.  La.w. 

FRANCHI8B. 
fufiHim  tf,  ty  rim^fmifomumM.\  8t«  Foofsitukb,  181. 

PHAUDULENT  CONVEYASCSL 
1.  meiierediler—Saiidtr.}    One  bavliiga  otase  of  aotlon  for  alaader  la  ft 

creditor  within  the  meaning  of  the  etatale  agt^nat  frandnlsBt  eonTejaacsft. 

Aean  t.  8>uig  (Ind.),  806. 
I. .]    The  defendant  in  an  action  of  Blander,  after  the  words  wcm  apokea, 

bnt  before  the  action  was  brought,  oonreTed  his  land  without  eonrfdeiaUaa 

todefeat  any  JadgmenttheplainUff  might  recover,    .B«U,  that  the  emnf- 

■nce  wma  frandolent.  lb. 

FRAUD. 

L  Aethnyi>r,lii/tB(f»  —  inchoate  right  of  di>wervS be ptvteeied.  Jetnt  aettiMftr 
eevenU  ir^riet.  Xttreprettntatioju  a*  to  vaiue.]  A  man  was  Indneed  bf 
frandnlent  representatlooH  to  eonvej  land,  hia  wife  joining  In  the  eonvef- 
anoe  to  release  dower.  HSid,  (1)  that  the  wife  had  a  right  of  acdon  lot 
deceit  in  rvepect  of  her  inchoate  right  of  dower ;  (3)  that  the  hoaband  and 
wife  eoold  uudntaln  a  joint  action ;  and,  (S)  that  whether  a  repreaentatkm 
fta  to  the  Talne  of  propertj  is  merelj  the  eipresslon  of  an  opinion  01  aa 
affirmation  of  a  fact.  Is  a  qaeation  for  the  jniy.  Bimar  t.  Cmadt^f  (N.T.)^ 
S2S. 

t.  SahofgoodtfraudvltrUlt/ebtaiiiad—ahenbonafldepunliMernolprtilMlti.} 
J.  B.  who  pretended  to  represent  B.  &  Co.  called  npoo  D.  and  eontnetad 
with  him  for  wool  to  be  consigned  to  B.  &  Co.  at  P.  J.  S.  also  oUed  npoa 
B.  &  Co.  and  pretended  to  be  the  son  of  D.  and  contracted  to  sell  then 
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wooL  The  wool  waa  shipped  bj  D.,  omudgned  to  B.  ft  Co.,  but  vat 
leeeiTed  bj  J.  S.  who  deliTored  it  to  B.  ft  Go.  and  reoeiTed  the  yalua  of  IL 
HM,  that  D.'a  title  waa  not  diyeated  and  that  B.  ft  Co.  were  liaUe  ta 
blm.  Barker  ▼.  Dimmore  (Penn.),  097. 
inffomiring  iiffnahire  to  a  promiuory  noto.]  B&e  Nxootiablb  ImTBinannt* 
LkMUif  nf  partMr  far  fraud  qf  eopartn&r,]  800  Pabtvbbehip.  4 

GOVEBNOR. 

1.  The  goTernor  of  a  State  cannot  be  compeUed  hj  mandamoa  to  perfom  aflt» 
leqnixed  by  law  to  be  done  by  him.  SUUs  ▼.  Wttmumth  (La.XtM^  aad 
n4fie,  128. 

t.  When  the  gorenior  has  power  to  ranoTe  an  officer  for  negleet  of  dvtjg  ha 
la  the  sole  Judge  whether  the  dntj  has  been  n^lected.  8Uri€  t.  I>okmi§ 
(lA.)»  181. 

8L  The  governor  of  a  State  maj  paxdon  for  eontempi.  8UU0  t.  Samwem^  Q^h 
116. 

HIGHWAT. 

i.  I>tfe€iin^0M&nM  <tf^  Where  an  action  waa  againat  a  town  for  dafael  hi 
a  highwaj,  and  the  alleged  defect  was  a  pile  of  lomber  bj  the  aide  of  the 
road  which  frightened  plaintiff's  horse»  evidence  waa  oflfered  to  ahow  that 
other  horses  were  frightened  in  passing  it.  EM,  that  such  evidence  waa 
admissible  and  its  exclusion  error.    Darling  v.  Wettmoreland  (N.  H.),  S8. 

%,  Law  of  the  road.]  When  a  driver  attempts  to  pass  another  going  in  the 
same  direction  on  a  pablic  road,  he  does  so  at  his  periL  At  least,  he  must 
be  responsible  for  all  damages  which  he  caases  to  the  one  whom  he 
attempts  to  pass,  and  whose  right  to  the  proper  use  of  the  road  is  as  greal 
as  his,  unless  the  latter  is  guilty  of  such  recklessness  or  even  gross  can- 
lessness  as  would  bring  disaster  upon  himself.  Avegno  v.  Hart  (La.X  188^ 
and  note,  185. 

8.  Improvement  of — petition  for — lUegai  compact,]  An  agreement  bj  soma 
of  the  abutters  on  a  street  to  paj  the  assessments  of  other  abutters  for  aa 
improvement  of  the  street,  in  consideration  that  the  latter  would  sign  the 
petition  for  the  improvement  in  order  to  get  the  requisite  number  of  nameai 
is  against  public  policy  and  void.    McQuire  v.  Smock  (Ind.),  868. 

4.  *-*.]  A  foot  traveler  has  no  priority  of  right  over  vehicles  on  the  streets  of 
a  city.    Baton  v.  Baxter  (N.  T.),  678. 

HUSBAND  AND  WIPE. 

L  TF|/V«  note — eureties.]  The  sureties  to  a  promissory  note  of  a  married  woman 
who  knew  of  the  coverture  at  the  time  of  signing,  are  liable  on  the  notOj 
even  though  the  principal  be  not.    Dcvok  v.  Btatts  (Ind.),  883. 

8.  Dower — court  vnU  protect  inchoate  right  of — Joint  action  for  fraud.}  Where 
a  man  was  induced  by  fraudulent  representations  to  convey  lands,  his  wife 
joining  in  the  deed  to  release  dower.  Held,  (1)  that  the  wife  had  a  right 
of  action  for  deceit  in  respect  of  her  inc'ioate  right  of  dower,  and  (3)  that 
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Stnar  t.  Canada^  (N.  T.),  633. 
JlntluU  MtmtfraudtiUjUtU^dU  binding  at  a  nteauqfdoiMr,]  SmDowm^VSI 
KtfJmiH  1^ marriage.]  Set  Mabouoe,  TS3, 

IMMORAL  CONTBACT8. 
8tt  CONTHACTS. 

INDICTMENT. 
i8m  NnuASCB  1  CBimirAL  IiAW. 

INDOBSBUENT. 
8t»  Bamkdio. 

mSUBANCB. 

FlKK  iNSURASCB. 

1.  CbMfTWtkm  t^peUef—Utt  of  karoteae  oil  for  UghU.]  When  ■  polfay  irf 
fln  InBaianM  npoa  goods  in  ft  atom  contftlDod  ft  clftooe  prohlbltiiig  Uw  SM 
of  M17  bnnilDg  fioid  01  chemical  oUb,  ftnd  ft  ftDbaeqaent  dftiue  expraMlf 
permlltingr  the  use  ol  kerosene  oUs  for  lights  in  dnslUngi.  Held,  Out  tht 
OM  ol  kerosene  oil  ua  light  in  the  store  rendered  the  policy  nnll  aad 
Told.    Ctr/T.  Eome  laturanoe  Vompany  (Csl.),  100. 

S.  What  eotutitutet  a  "  dwtUmg. "]  When  the  owoer  ot  >  store,  in  whldi  tfaa 
Inmired  goods  were,  slept  in  &  smsll  bsck  room  at  the  stora,  with  Us  olnki 
bat  kept  ft  keroeene  lamp  baralng  ftt  night  in  the  store,  for  protactiaa 
■g^nat  barglftni.  Stid,  thftt  soeh  nse  did  not  oonatitnte  the  prnmlwM  • 
dwelling,  ao  as  to  aroid  a  clsnse  in  the  poliej  which  prohibited  the  nae  ot 
keroaeiie  light  in  the  store.  lb. 

8.  OfHttruattonofpoUey^EieplotCon.}  Apollcf  of  inannnea  ftgalnatlONOr 
damage  bj  fire  coDtained  a  oondition  that  the  oompanr  would  Bot  ba 
liable  "  for  damage  to  property  bj'  lightning,  aside  from  Ore,  •  •  • 
nor  for  damages  occasioned  by  the  explosion  ot  a  steam-Iioiler,  BOr  tat 
damages  by  fire,  resnltiag  from  inch  explorioo,  nor  exptoolous  caaaod  bf 
gnD'powdsr,  gas,  or  other  eiplosiTe  substanoes."  Beld,  that  the  oompao/ 
!■  aot  exempted  by  this  clanee  Irom  UaUllt;  for  damage  b;  fire  teanlUBg 
from  an  exploaioii  of  gas,  bnt  is  therebj  exempted  from  damage  oetfr 
aloDed  bj  the  explosive  force  of  the  gas  without  oommanicatiiig  fire  to 
the  Insnred  property.  Boatfoon't  Fire  and  Marine  Iniuranee  Oon^toHf  t. 
Parker  (Ohio),  SS8. 

i.  Mutval  iimtranet  eompanp—Atttttmmt.]  In  an  action  to  leoorer  an  aMei» 
ment  upon  a  premlom  note  given  to  a  mutual  insurance  eompany ,  it  moat 
he  alleged  in  the  complaint,  and  proved  npun  the  trial,  that  the  losaei  %0 
be  paid  ftccmed  daring  the  membership  of  the  defendant  In  the  oompanj. 
ManioM  V.  Bmdtr  (Ind.),380. 

%•  Proof  of  It/tt.}  To  comply  with  the  oondlUon  of  a  Are  policy,  reqolrlngaa 
partlenlai  an  account  of  the  Iom  and  damage  as  the  nature  of  the  case  wlQ 
admit,  when  all  the  booka,  involcea  and   vonehen  an  pnserved,  the  1» 
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STued  mnBt  gi^e,  in  Us  preliminary  proofs, : 
his  loBfl.    Jansa  y.  IT^e  Mechanic^  Fire  Insun 

6L  Ifoiuid  of  defects  in  proofs  Waiver.]    If  the  ii 
defects  in  the  preliminary  proofs,  they  shoi 
that  he  may  amend  them  in  time,  if  he  can. 
on  other  g^unds,  it  is  evidence  of  waiver,  ii! 

7.  — ".]  If,  after  reasonable  time  to  examine  the  j 
the  insurers  do  not  object  to  them,  but  are  si! 
ment  has  expired,  or  is  about  to  expire,  such 
which  the  jury  may  infer  a  waiver  of  the  def 

8L  Hiitakes  in  appUeation,]  Fraud  and  false  8w< 
bat  mere  mistakes  in  stating  facts  which  d< 
its  conditions,  and  do  not  appear  to  be  willf  u 
defeat  the  action.  lb. 

9l  BMence  of  mia^atement.']  The  ledger  and  cas 
some  cases,  be  received  in  evidence,  lb, 

lOl  — — .]  A  witness,  in  the  same  business  in  anoth 
tions  are  unlike,  cannot  be  asked  the  propo: 
■ales,  to  raise  a  presumption  of  fraudulent  si 

11.  OoMtruetion  of  policy,]  A  policy  of  fire  insu 
that  if  petroleum  should  be  stored  in  the  ina 
ten  permission,  the  policy  should  be  void.  Ii 
to  the  keeping  of  petroleum  in  small  quantiti* 
of  the  insoied.     WiUiams  v.  Firemant^  Fund 

oaoL 

LiFB  iNSlTRANCaB. 

lift.  Insurable  inUrest.]  A  person  cannot  purchase 
and  as  a  matter  of  mere  speculation,  a  policy 
one  in  whose  life  he  has  no  insurable  interes 
Company  v.  HcaoMrd  (Ind.).  813. 

]SL  Assignment  ofpoUcy  to  one  not  having  interest 
insoiance  on  his  own  life,  sold  and  assigned  t 
the  company,  to  one  who  had  no  Insurable  in 
the  assignee  could  not  recover  on  the  policy,  , 

14.  JFbreign  company — Bfeet  of  war  on  poUey.]  ' 
insorance  company,  having  complied  with  1 
cany  on  business  in  New  York,  established 
agency  and  a  local  board  of  directors,  and  the 
imned  its  polides  as  a  distinct  organization, 
imned  prior  to  the  war  of  the  rebellion  to  a  c 
federate  States,  was  governed  by  the  same  i 
have  been  had  it  been  issned  by  a  domestic  cc 
of  the  preminm  thereon  was  excused  during 
inflored  died  before  the  dose  of  the  war  no  te: 
was  necessary  at  its  close,  bat  that  the  same  ( 
proper  dedactions  from  the  policy,  and  that 
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INTEREST. 
tfn^wVMX]  Bf  JuDSHMn,  4B4. 

INTOXICATION. 
i|fM  tf«n  »MUratt».\  8»t  ODantAOTS,  817. 

nrroxicATiNQ  uQuosa 

LtetttpMantMt—pomrttfteffUalwA,]  &•  OomnranoHUi Liw. 
JUDGMENT. 

SUfntt oitjudifPUiU.}  AJndgmantmsBntflMdwhoatbslegalntaof tailHHl 
wu  idx  p«r  cent,  ifidd,  that  inch  nla  ma  not  to  be  InaesMd  aftn  th* 
piwge  of  ui  Kt  nukUng  aeren  per  cent  Uw  ■fagKl  nto.  Cbs  t,  JfarliW 
(N.  J.),  454. 

QrMMMwatots— Av^^.]  AaBriDzmn. 

JUEISDICTION. 
fivrHM  0^  pToett*  on  Tumritiident.]  A  Joint  aetioB  ma  tomtit  in  ]lna» 
chnaatta  ag^jiat  A,  a  realdent  of  that  Btata,  wai  B,  a  naident  of  Pauujl- 
ranla.  Ptoceaa  was  aerred  on  A,  and  tbe  conrt  ordered  tlut  the  plaintiff 
giro  notica  to  B  bj  Berrice  of  a  oop7  of  the  order.  B,  In  Fennajlvania, 
Indoraed  tb«  order,  "  I  accept  aerriee  of  this  mtt."  A  Judgment  by 
defanlt  was  obtained  againat  txitb  defendants,  and  the  plaintiff aned  B  In 
PmnB^lvania,  on  the  Judgment.  Hfld,  Uiat  the  HaBsaoltnaetta  oonrt 
obtained  no  jurisdiction  over  B,  and  that  the  Jadgment  agalnat  hln  wai 
Invalid.    SeoUY.JfaUe  (Peon.),  eS8. 

JUBT. 
dMtngeof—aa  rekUing  to.]  The  NewTorkAotof  1ST3, raUtIng to obd- 
lenge  of  Jorors  in  crlnUnal  cases,  provides  that  tbe  preTions  formation  4t 
axpresdon  of  an  opinion  or  impresedon  in  reference  to  the  drenmstaaaafl 
npon  which  anj  ciiminal  action  at  law  la  based,  or  in  reference  to  tbo 
gnllt  or  innocence  of  the  prisoner,  or  a  present  opinion  or  Impreaaiaa  in 
reference  thereto,  shall  not  I>e  a  snffident  gronnd  of  challenge  for  prtn> 
dpal  caoae  to  anj  person  who  is  otherwise  legally  qoallfled  to  serve  as  K 
Jnrar  apon  the  trial  of  ench  action,  provided  the  person  propoaedaatt 
juror  who  maj' have  formed  or  expresaed,  or  has  aneh  an  opinion  oi 
expression,  shall  declare  on  oath  tliat  he  ttelievee  tliat  he  cvi  render  as 
impartial  verdict,  and  provided  that  the  oonrt  shall  be  satlaflsd  tiutt  tho 
person  so  proposed  aa  a  Jnror  does  not  entertain  snch  a  present  oplnlom  M 
would  Inflnenca  hla  verdict  SM,  eoostitntional.  The  act  pnp«i)r 
■pi^ias  to  trials  of  offbnses  oommltted  before  Its  passage  SMtti  T,  Tkt 
FtopU  (N.  T.), «». 
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i4ABCENr. 
jg$  CBDCor  AL  Law. 

LEX  LOCL 

^B  MttoQ  maj  Iw  maintained  agaiiuit  a  oommon  canler  In  the  oouli  ol  obb 
Stale  for  an  u^nat  dlaerimination  practioed  in  another  State  in  TkdatkMiol 
the  laws  theieot  Mtlhigu  ▼.  Portland d  Boeksiter  B.B.Ooi,QS.  H.)»Ti^ 
andfMte»87. 

UBEL. 

1  SmdeMetftheappUMiicnqfthsUbeL]  In  an  action  for  a  libel  in  whieh  the 
name  of  tlie  pUintifl  ia  not  mentioned,  the  plaintiff  maj,  for  the  purpoee 
of  proving  that  the  libel  refened  to  him»  introdnoe  witneeeea  to  teatifj 
that  ihaj  knew  the  partiea  and  were  familiar  with  the  relatione  o^f*i«g 
between  them  immediatelj  prior  to  and  at  the  time  of  the  publication,  and 
that  on  reading  the  publication  thej  understood  the  pUdntiff  to  be  the  per- 
■qh  referred  ta    BuatU  t.  KeUey  (Gal.),  109. 

%  6tA9$puirU  pubUattionJ]  In  an  action  for  a  libel  in  which  the  name  of  the 
plaintiff  ia  not  mentioned,  a  enbaequent  publication  by  the  defendant,  in 
which  the  plaintiff's  name  is  mentioned,  maj  be  introduced  In  eridenee 
to  ahow  that  the  former  publication  referred  to  the  plaintUC  lb. 

LIEN. 

A  hut  Imposed  bj  a  State  statute  in  favor  of  one  who  furnishes  materials  ta 
the  coostmetion  of  a  ressel  maj  be  enforced  in  the  ooorts  of  the  State 
TAe  Aew  JL  TuUle  ▼.  Buck  (Ohio),  370,  and  no<0,  t». 

LIFE  ESTATE. 
^SSmEstatb. 

LIFE  INSURANCE. 

^  INBTTRAKOI. 

UGHT. 
JmImI— JfiMSMMfil  ^.]  8&e  Easements,  829. 

LIMITATION  OF  ACTION& 

1.  AeUaneannoi  be  reirioed  qfUrumce  barred.]  After  the  bar  of  tlie  statute  el 
ttmitation  has  become  complete,  neither  the  legislature  nor  a  oonstitutloiial 
eoBTention  can  revive  the  remedj  or  furnish  a  new  one.  Tancif  t.  JoiMf 
(Tenn.),  5. 

fL  Method  €f  computing  time,']  The  statute  provided  that  actions  for  account 
should  be  commenced  *' within  six  jears  next  after  the  cause  of  suoh 
actions,  and  not  after."  The  last  item  of  an  account  was  dated  October  6^ 
1803,  and  an  action  thereon  was  commenced  October  6, 1868.  HM^  that 
the  action  was  not  barred.    Mengee  v.  Friek  (Penn.),  781,  and  note,  788. 

9L  Ftomiee  bg  executor.]    A  promise  by  one  of  two  or  more  executors  is  sulll> 
dent  to  take  a  debt  of  the  testator  out  of  the  statute  of  limitatioiMk 
T.  Jo^  (N.  J.),  417. 
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4i  Bar  of  ttatute  doe9  not  operate  as  paymeni,]  E.  Babscribea  for  tweiiwj  shMsm 
of  the  capital  stock  of  a  railroad  company,  amoimting  to  $3,000,  mnd  paid 
all  bat  $1,000.  The  oompanj  brought  an  action  againet  E.  for  the  h^ii^nf>t 
due  on  his  subBcription.  E.  saccessfallj  interposed  the  statute  of  limita- 
tions, in  respect  to  $800  of  the  amount  claimed.  Plaintiff,  the  receiver  of 
the  estate  of  E.,  afterward  commenced  an  action  against  the  railroad  oom 
pany  to  compel  it  to  issue  the  twenty  shares  subscribed  for  hj  E.  JBdd^ 
that  the  statute  of  limitations  did  not  pay  the  subscription,  and  plaintifP 
was  not  entitled  to  the  relief  demanded.  Johnson  T.  Albany,  0U,,  B,  B,Cfo, 
(N.  T.),  m. 

LIQUOR. 

Locai  opUon  ianM^potoor  qf  legislature  as  to.]  See  Oohwatutiokal  Law. 

LOCAL  OPTION  LAWS. 
See  OoHSTiTunoKAL  Law. 

MANDAMUS. 

L  Affoinsi  a  gowmor,]  The  governor  of  a  State  cannot  be  eompeUed  hj 
mandamus  to  perform  acts  required  by  law  to  be  done  by  bim.  StaU  t. 
Warmouth,  Qotemor  (La.),  126,  and  note,  128. 

t.  Wm  not  He  to  compel  transfer  of  stock,]  One  entitled  to  stock  in  a  private 
corporation  has  a  right  of  action  for  damages  against  the  corporation  for 
the  refusal  of  its  officers  to  transfer  the  stock  to  him  upon  the  company*! 
books,  and  therefore  mandamus  will  not  lie  to  compel  the  transfer.  Kim' 
baa  r.  The  Union  Water  Company  (Cal.),  157. 

8.  By  2  R.S.  587,  §87,  it  is  provided  that  in  case  a  verdict  shall  be  found  for 
the  person  suing  out  an  alternative  writ  of  mandamus,  a  peremptory  man- 
damus shall  be  granted  to  him  without  delay.  SM,  that  the  relator  la 
not  entitled  to  a  peremptory  mandamus  after  verdict  in  hia  favor,  whan 
the  record  shows  no  legal  right  in  respect  to  matters  of  fael.  PeopU  ▼• 
Baiehelor(S.  Y,),A90, 

MARITIME  OONTBACTS. 

L  Lien  for  materials  for  construction  ofvessdsJ]  Oontracta  for  bnildlngahipaor 
▼easels,  or  for  labor  done,  or  materials  furnished  in  their  constructlony  an 
not  maritime  contracts.  The  Scow  M.  TaUle  v.  Buck  (Ohio),  870,  and  net^ 
878 ;  See  Edtoard  v.  Miott,  468. 

t.  — .]  Under  the  act  to  proviae  for  the  collection  of  dalma  against  ateamboate 
and  other  water-craft,  one  who  furnishes  materials  for  the  oanatradlan  ot 
a  vessel,  has  a  lien  on  the  vessel,  and  such  lien  may  be  enforoed  In  the 
oonrte  of  the  State  in  the  mode  prescribed  in  the  act.  lb, 

MARRIAGE. 

9Mence  of^  Defendant  and  M.  lived  together  as  husband  and  wife  for  nearly 
forty  years ;  they  addressed  each  other  as  husband  and  wile ;  ahe  bore  hb 
name ;  land  was  conveyed  to  her  as  his  wife ;  and  she  made  a  will  dea- 
eribing  herself  as  his  wife.  In  an  action  by  a  devisee  of  M.  to  reoovet 
poasessioc  of  premises  claimed  by  defendant  as  tenant  by  courtesy, defend- 
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tat  testified  "  bj  mutoal  confient  we  lived  as  man  and  wife,"  and  again 
**ihe  marriage  ceremony  was  never  performed  only  by  matnal  consent ;" 
I  promised  to  marry  her."  Uetd,  that  these  facts  were  evidence  of  A 
^alid  marriage  not  only  as  to  third  persons  bat  as  between  M.  and  defendp 
•at    Biehard  v.  Brehm  (Penn.),  733. 

MARRIED  WOMEN. 
See  Husband  and  Wifb. 

MASTER  AND  SERVANT.  « 

1.  Dvtif  qfrnoiter  to  noHfif  servant  of  unusual  dangers.]  Defendant  elatmed 
titie  to  land  occapied  by  other  persons,  and  who  threatened  to  resist  bj 
force  any  interference  with  their  possession.  Defendant  knowing  this, 
bat  without  communicating  it  to  plaintiff,  employed  plaintiff  to  go  with 
him  to  the  land  to  do  some  work,  in  doing  which  plaintiff  was  shot  by  ths 
persons  in  possession.  Held^  that  he  might  recover  against  defendant  fof 
the  damage  so  safibred  by  him.  Baxter  v.  Boberts  (OaL),  160,  and  noUt 
164. 

%, .]  If  the  master  has  knowledge  that  the  particular  employment  is,  fram 

extraneous  causes,  hazardous  or  dangerous  to  a  degree  beyond  what  It 
fairly  imports  or  is  understood  by  the  servant  to  be,  he  is  bound  to  inform 
the  servant  of  the  fact,  and  if  he  fails  to  do  so,  he  is  liable  to  the  servant 
for  such  damages  as  he  sustains  by  reason  of  such  causes,  lb. 

8b  LtabUUy  of  corporation  for  acts  of  its  agents  —  injury  to  eo-servani.']  Defend- 
ant's agent,  whose  duty  it  was  to  make  up  and  dispatch  trains  and  to  em- 
ploy and  station  brakemen  thereon,  sent  out  a  train  without  the  requiidta 
nnmber  of  brakemen.  The  train  parted,  and  in  consequence  of  the  want 
of  necessary  brakemen,  one  part  collided  with  another  train,  killing  plaio- 
tiff's  intestate,  who  was  also  a  servant  of  defendant.  Held,  that  the 
defendant  was  liable,  and  that  it  was  no  defense  that  the  agent  had  enb 
ployed  necessary  brakemen,  who  failed  to  appear  in  time  to  go  apon  ths 
tnin.    FVke  v.  The  Boston  db  Albany  Bailroad  (Jompany  (N.  T.),  ML 

^  •*— .]  Per  Chubch,  C.  J.    A  corporation  is  liable  for  negligence  or  want  ai 

pgopet  care,  in  respect  to  such  acts  and  duties  as  it  is  reqaired  to  perfona 

and  dischaige  as  master  or  principal,  without  regard  to  the  rank  or  title 

of  the  agent  intrusted  with  their  performance.    As  to  such  acts  the  agont 

oooapiee  the  place  of  the  corporation,  and  the  latter  shonld  be  deemed 

present  and  consequently  liable  for  the  manner  In  which  they  are  pMu 

formed,  lb. 

Bee  Aqbxcy, 

MERCANTILE  AGENCT. 
IMOUy  ef  om  eoOeeUng  agents,]  See  Aobkot. 

m 

MORTGAQB. 

L  Mortgagee  in  peeseetkm  —  Bents  and  proJUs.]  In  an  aetion  of  ejectment  by 
the  grantee  of  a  mortgagor  against  the  grantee  of  a  mortgagee,  plaintiff 
offered  evidence  to  show  that  the  mortgage  debt  had  been  paid  by  tha 


iMilpt  hj  Uu  mortgngee  wUb  In  the  poHMrion  of  Uie  land,  ct  nata  ud 
pndti  mffldest  to  ntlafy  It.  Htld,  that  tlie  evldeiMa  wu  properij  «b- 
dtutod.  In  the  abBenea  of  an  agrMneitt  batwoen  th«  partiM  than  la  na 
legal  aatlafactloD  of  a  mortgage  bj  the  receipt  of  renta  and  proflla  bj  a 
mMtgagee  Id  poaMadon  to  an  amount  miffleient  to  sattaty  it,  and  Ua  diaN 
Mter  aa  mortgagee  In  poweHton  u  not  divested  ontll  the  lenta  aad  pmAta 
an  applied  t^  Judgment  of  a  ooart  In  satlafaetlaa  of  tba  mortgaga. 
B^bbtU  T.  JTewtem  (N.  T.),  S19. 

I.  ITAm  ijtetmmt  mU  not  lit  agaiiut  mortgagee.]  EUeotment  will  not  lie  by  a 
mortgagor  againat  a  mortgagee  In  pojeowtoo,  m  loog  aa  the  mortg^a 
■abaUtB.  lb. 

%.  Bjvttfi  of  rtdemption — »ai»ofon  taemUion.'\  A  mortgagee  of  teal  eatato,  1> 
poaaeorion  after  debnlt,  maj  caose  the  equity  of  redeniptlon  of  the  miw^ 
gagor  to  be  aold  on  ezeention  and  become  the  porchaaer  of  the  aame,  aad, 
afterobtalnlngtheiheiilF'Bdeed.eet  np  hU  title  thaa  aeqnfaed  nail 
the  claim  of  the  mortgagor  to  redeem  from  the  mortgagB,  gWwT.JftiJ 
(N.  T.),  088. 

A  ——.I  Iaw  ezampttog  mortgagee  from  taxation ;  Aaid  nneonrtltatlaML 

Sat  COMflTlTUTIOMU.  LaV,  148L 

Atkntmltilgmmt  ^—pant  atUmtet  at  to.]  n liiiniiiiimiiiMiii_Mi 

JtHtmwwtwflwdreBfagftoct.]  &«  Baiiaoas,  650. 

UUHICIPAL  COBPORATION. 
Bm  OoMRiTcnoNAjb  Law  ;  Tom. 

MUBDEB. 
Bm  Csixnrja.  Lam. 

IfDTDAL  QtBDBANCS  OOUPAITT. 

jSm  IxniRAHOB. 

NATIONAL  BANE. 
VaUUg  ^  mvrtQOQo  io.\    P.  gare  to  a  national  bank  a  Mait|]««  •»  SMOi 

aotea  thereafter  to  be  dlaconnted  for  him.  HM,  that  sadar  tba  Btfkasi 
antnnejr  aot  of  Jane  S,  1864,  the  mortgage  waa  raid,  aad  eoold  Bot.  ha 
ontoned  against  tha  aaalgnee  of  F.  for  benefit  of  credllcta  o<  P.  JMw 
▼.  SaiO^  (Fenn.),  CM. 

NATIQABLE  BITER. 
Btt  Watbr  axs  WATXB^xtOBaia,  9SB,  Mt 

NISQLIQBNCB. 

:  QwiMMwrflaWgir^Jli't— fwortwuito  aiMl  rwwto  eaw— wiM«rwrttoa  9fMm- 

MiafetMfi:]   InahitUribnlIcUogwaadectra7edb7fin,«atuadbT9Briu 

ttam.  the  dhlmner  of  defendanf a  breweij.    Both  bnlldlnga  war*  dtaatea 

la  a  popaloaa  part  of  a  large  and  rapidly  Increaalng  oltj.    In  aa  aatloB  la> 

■iPUntUr  alleged,  flret,  that  the  chimney  waa  Improparir  eak- 


INDEX. 

■tntotod,  and,  Beocmd,  tliat  the  defendant  web  i 
fumaoe  and  chimney.  Held,  that,  hy  reas 
bieweiy,  the  defenduit  was  bound  to  exerdBe 
•kUl,  both  in  the  oonstnietion  and  in  the  ase  c 
and  that  he  waa  liable  for  any  injury  caused  1 
and  BkilL    Goffg  t.  VetUr  (Ind.),  822. 

t.  MiuUr  and  ienant.]  The  driver  of  a  horse  car 
ger  80  as  to  render  such  paosenger  chargeable 
dxiyer.   Bennett  t.  New  Jereey  BaUroad  and  Ti 

8w  CkmtribuUfrff  negligence,]    Where  a  passenger 
the  carelesanesa  of  the  engineer  of  a  railroad  c 
of  his  looomotiYe,  it  is  no  defense  to  show  con 
driver  of  the  horse  car.  lb. 

i.  Qf  carrier — eantrHnUary  negligence  of  paesenge 
ger  in  a  stage  sleigh  used  by  defendant,  a  city 
qnence  of  a  snow  storm  which  had  obstructed 
not  run.  The  sleigh  was  furnished  with  foot 
plaintiff  was  riding,  the  inside  of  tbe  sleigh  li 
allowed  to  ride  in  this  position,  and  their  fareti 
tion.  Plaintiff  was  injured  while  so  riding,  I; 
with  the  stage  sleigh.  Heldt  that  plaintiff  wa 
negligence  per  ae;  and  that  where  the  dri^* 
negligent,  the  negligence  of  the  driver  of  tl 
telieve  defendant  from  responsibility  for  the  ! 
T.  BrooM^  Oitp  BaUroad  Go.  (N.  Y.),  670. 

0.  OentrHmtorpnegligenceof  traveler  at  railroad  ett 

road  was  obstructed  from  the  view  of  a  travc  ] 
approaching  a  eroesing  in  a  wagon.  He  did  n  ( 
attempting  to  cross  the  track.  ffeld,ihtLt  this  i 
defeating  a  recovery  for  the  death  of  the  trav  i 
ing  train  at  the  crossing.    Pennsyhania  Bailr ; 

8.  The  failure  of  a  traveler  to  stop,  immediatel  i 
track,  is  negJlgence  per  ae.  Ih. 

7.  Highway — it^ury  to  foot  trawler  by  coUiaion.]  I 
street  in  a  dty  and  seeing  a  car  coming  and  '  i 
going  faster  than  the  car,  made  his  "  calculate : 
front  of  the  car  "  before  the  cart  could  get  up  ' 
attempt  to  cross  and  passed  in  front  of  the  ca  ' 
the  cart  and  was  injured.  In  an  action  agaii  i 
held,  that  plaintiff  was  guilty  of  contribul : 
recovery.    Belton  v.  Baxter  (N.  T.),  578. 

LIMUtif  itfeofporation  for  negligence  of  agenta.]  1 1 

NEGOTIABLS  INSTBUM:  ! 

1.  Fremiaaory  note-^  Blank  —  right  of  holder  tofli . 

on  its  face  payable  at  a  bank,  the  place  for  the  i 
at  a  town  named,  authorizes  the  payee,  befon 


inaeit  tbe  nune  of  a  particolu'  bkok  at  nach  town,  In  the  bluik  bpm«,  m 
tli&t,  trhAtever  llmlutioa  of  AUtborit;  nuj  hsTs  been  Impend  bj>  th* 
m^er  on  the  payee,  tUa  note  will  be  aegotiable  nod  governed  hy  the  law 
mercli&nt  in  tL^  hauda  of  a  bona  Jld«  Indoraae.  QVietpU  t.  Kelity  (Ind.), 
818. 

I. .]  Delendaot  made  bla  promlBB0i7  note  payable  to  himaelf  and  indorsed 

It.  No  place  of  pajment  wag  inaerted,  there  being  a  blank  after  the  word 
"  at."  Defendant  delirered  the  note  to  J,  B.  upon  the  a^p^ement  that  it 
■bonld  not  be  negotiatad  or  stamped,  and  Inteodiiig  that  U  ehoold  opeiaM 
almptjr  aa  a  receipt.  J.  8.  aubeeqnentlj  stamped  the  note  and  Inaertod  a 
place  of  payment  In  the  blank  and  uegoUated  it.  Seid,  that  defeodaat  was 
liable  on  the  note  to  a  bojutfitU  bolder  for  Talne.  BeMieA  t.  DoU  (N.  T.), 
07S,  and  w>t6, 078. 

%,  AUtrtUion — making  note  rM^otfoNs.]  A  material  alteration  of  a  prom- 
iwoij  note,  snoh  aa,  for  initanee,  changing  it  to  a  negotiable  note,  withont 
the  knowledge  or  ooDBent,  either  expreaa  or  Implied,  of  the  promiaor,  Tltl- 
atea  it,  although  it  may  he  In  the  handa  of  an  Innooent  holder.  M»raluad 
T.  FarkerAttrgh  Naiiimal  Bank  (W,  Va.),  686. 

i.  Antul  in  (ibtaining  ilffTiatitn — woni  ^  (MtMry.]  The  maker  <d  * 
promisBory  note  waa  indooed  by  the  fraud  and  drcamvention  of  the  pajea 
to  idgn  hia  name  to  Bach  note,  when  he  honestly  supposed  and  t>elieTed 
that  he  was  writing  hla  name  on  a  blank  piece  of  paper,  to  enable  the 
payee  to  see  how  hie  name  was  spelled  or  written,  and  the  maker  did  not, 
after  be  diaoorered  tiiat  he  had  so  signed  hia  name  to  the  note,  volnntarily 
deliTer  it  to  the  payee,  but  It  waa  taken  possession  of  wrongfully  and 
fordbly  by  the  payee,  and  by  him  curled  away  against  the  consent  of  the 
maker  and  negotiated.  Held,  that  the  maker  was  not  liable  on  the  note  to 
an  innooent  purchaaer  for  Talne  and  before  maturity,  Ist,  becauBe  of  the 
fraud,  and,  2d,  becanse  of  the  want  of  delivery.  Clint  v.  Cfwthrie  (lad.), 
8B7. 

&  iTdtiH  of  proteH—BS'Mi  of  war  m  vairtn»r*Up  UoMHHm.]  Defendant, 
a  member  of  a  firm  doing  bntineea  In  New  Orleans,  Indorsed  the  firm  nasM 
<u  oerti^  notes.  Defendant  Tedded  In  Hew  Tork,  and  while  there  tha 
war  of  the  retieUloa  broke  oat.  The  other  members  of  the  firm  « 
buBiaeBB  In  New  Orleana,  and  the  notes,  on  becoming  dne,  ^ 
at  the  flrm'a  place  of  bQainess,  where  they  were  made  payal>le,  and  pi»- 
leated  for  non-payment.  Notices  of  protest  were  served  at  the  same  plaea, 
part  of  the  notices  being  served  personally  on  B.  whom  defendant  had  nak- 
■tituted  his  agent  before  the  war.  2«I[I,tbatdefendant  waa  not  discharged 
from  liability  as  indoraer.  The  notioea  of  protest  were  properly  serred* 
although  by  virtue  of  the  existence  of  the  war  the  partnership  was  dhi- 
solved.     HMiAari  v.  JToSAmm  (N.  T.),  S63. 

6.  indorsement.]    It  seema  that  a    prior   indorser  may  recover  a^dnat   « 

snbseqnent  indoiBer  on  proof  of  the  proper  Intent  of  the  partiea.  Jh. 

7.  Btolenhondt—pfirehauof—laAf — liotMfidtpv*«}M»»r--Bridmeo.\    Inan 

action  to  recover  the  valne  of  two  negotiable  United  States  bonda,  H 
appeared  that  the  bonda,  with  othen,  were  stolen  from  plalnUff  and  pur- 
Aaied  on  the  day  after  the  theft,  by  defendant,  a  national  bank ;  that  cw 


piaduafttion, itkttng  that  "I  dohanbjr  iMten  aUd  V.  toaILi)(k:k«l 
dttaandklp  poMeMsd  bj  Urn  baton  Urn  eonvktlaB,'*  «te.  AM  fhat  tUi 
WM  Bot  »  pMkin  ineli  u  would  nitan  IX  *■  eompitMcy  m  m  wttai^ 
Aopb  V.  frnm  (CU.),  148, 


A  n/brmM  M  bmOt—fiwidultiU  aeU  and  r^prwwtfgKan*— iftrfflUr  ^mc 
paHiur  far  fraud  ttf  eapartntr.}  Defendut  witAred  Into  »  writtm  ^n^ 
nanl  to  piiMlia»a,  le«M  uid  Uke  refuBftla  of  Unda  (ui  thair  JoiiLt  '^fiiiV 
•nd  to  Mil,  leue  or  work  tlie  landa  k>  obtained,  all  Icimm,  wtpwawa,  galM 

and  praflta  to  be  divided  aqoallj  tunong  th*  pvttea  to  tha  m ■! 

^Mn  was  artdanoe  that  thla  agnament  had  prarlomlj  baan  la  axMMW 
bgrparoL  R,oiiaoftba  defendsota,  npraaeitod  to  phlndflb  thM  A» 
lasda  wara  4dl-pndneliig,  whareaa  the  Indicattona  of  oU  had  bam  pndMal 
bf  petroleum  pouted  on  the  lands  thntogh  the  erauiiranee  of  J^  aaotkv 
of  die  defendantB.  B,  wa«  oognlunt  of  the  fnad,  bnt  It  did  not  appaay 
tbat  D.,  another  defendant,  knew  of  iL  PlaintUb  pnrduaad  tha  laadi, 
and  aflar  dlaeoraring  the  ftaod,  broaght  an  actltm  agalnat  defsndaath 
AM,  that  the  agreement  entered  Into  b^  defendants  waa  a  partanAlp 
and  was  valid  aran  when  axlatlng  by  parol ;  alao  that  D.  was  llabl*  wtt 
J.  and  B.  for  their  frandnlent  acta  and  repreeentationa  In  tha  tnaaoliiA 
o(  the  pattnenhip  eaterprlaa.    (Jhet»r  t.  IHekma*  (K.  T.).  SSa 

Mfftet  ^^tar  o»partMrMp  Uabiiil^.\  Sm  Nbootublb  InvniTOHm,  Hi. 
PAHTT  WALU 

WUn  mgnammt  o*  to  dsN  met  rvm  wUh  Ou  ImAI  Bit  Oonauxr.  SIL 


na  drlrer  of  a  hoTB»«ar  la  not  the  agent  of  a 

the  latter  ebargeabla  with  the  negligence  of  tb«  fonsa.    SmimM  r.  Jftm 
Jtntg.  «>-.  Sg.  Oo.  (N.  3.),  4SS. 

PATBNTB. 

&at»  IvWadtn  eaniut  rtfulaU  eontraeU  a*  to^ 
tkat  auj  petaon  taking  a  written  obligation,  the  o 
A  pateat-ri^t,  aball.  before  sneb  obligation  ia  signed  t^  the  n 
tnthebodythetaof -givanfM-apatAnt-tlght.''  mifiT.  nnnninHtilln— T.M 
tntaifarlng  with  tha  exdoMre  power  of  Congreaa  to  iag«Ua  paiMlK 
Afai  T.  nnt  NMatua  Bank  ^f  Swatngton  (lad.),  8SS. 

PAYMENT. 
tfmoMg  on  aoM  onmmmnI.]  8ei  ^imiiiMiiniii. 
<ifilotk  mtaonlpMan.]  Bf  OttPOKiTiOM. 

PLRADISQ. 
WknaUwIamBaeastHntlaaaltliatfaatwmbeeoMUand  wUoB  hi  IM 
l^baaBptaKlad.    PtopU t.  OommMoiun  ^O^ma^PK. Ti.  t 

PBINOIPAL  AHS  kQWFt, 

Bet  AemcY. 
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PRINCIPAL  AND  SUBBTl. 

T»  ma  aetfoB  on  «  piomlMOiy  note^the  deftuM  wm  that  the  ilniMirtiBli 
anoalod  the  note  m  mivtlM,  thai  no  cdnaldeTatian  morad  to  tbm  aal 
that  the  iKrindpal  maker  waa  a  rnanied  woman,  and  ao  not  liabla^  of  ah 
wfaiehidBlatUrhadnotioe.  IJMil  that  the  anietleaweiellaMe  on  the  note 
then  helog  no  frand*  diiie8B»  or  deodt  on  the  part  of  the  pejee  In  pvoeur 
lifnldBote.    Deaii  T.  Aaft»  (Ind.),  888. 

t  Wkm  UabOiig  qf  9ur€tif  mu^eeied  bjf  aeU  ^priM^pal.]  A  laaaad  pramlaee 
to  0»  and  B  heeame  anxefy  for  the  rent.  A  dlatralned  for  noii-paTment  of 
lanft^  hat  G  lepleTled  and  re-poaaeaaed  himaelf  of  t£e  goodap  Aid,  that 
the  pendency  <if  the  replevin  anit  waa  not  a  bar  to  an  aetioii  bj  A  againat 

PRITATB  ROAD. 

IWHwy  lendi  far  hg  aminmU  domain,']  A  atatnte  authoriilBf  the  taUnf  of 
laada  for  a  priTate  road  hj  eminent  domain  ia  Toid.  WM  t.  Jkig  (fad,) 
a09»  and  iMf«»  401 

PB0MI8BL 
t^p^tlfltrdi§ckarg$ii^haMkrupieg.]  See  Bajmufjui,  5I& 

PBOHISSOBT  NOTB. 
See  Nbgotiablb  TxtmxjMMtmi 

PBOXDiATB  AND  REMOTE  OAUUi 
See  Ship  ajstd  SHnriNe*  Ml 

PUBLICATION, 
See  LiBBL,  169. 

PUBUG  POLICY. 
/SSm  GoHTBAcra. 

RAILROAD. 

L  BMMgUcekp&reonal  property -^  Mortgage  ^JtHng  qf^HgMttf  direotare,] 
In  an  action  to  foredoae  two  mortgagea  on  a  railroad  and  ita  frandaea  and 
eqoipmenta  it  appeared  that  the  rolling  stock  had,  anbaequent  to  the  glvt> 
Ing  of  the  mortgagea,  been  sold  on  ezecation  and  purchased  at  a  aheriffa 
aala  under  Jndgmenta  in  faror  of  J.  S.,  a  director  of  the  railroad  companj. 
SM,  that  the  rolling  stock  of  the  railroad  was  personal  propert  j  and  the 
mortgage  should  hare  been  filed  aa  a  chattel  mortgage  under  the  law 
requiring  mortgages  of  personal  property  to  be  filed  when  the  poeseeaiiM 
of  the  propertj  remains  with  the  mortgagor ;  that  such  mortgagea  having 
been  given  before  the  Act  of  1868  (enacting  tliat  mortgagea  hy  railroad  oom. 
panlea  of  real  and  personal  propertj  need  not  be  filed  aa  chattel  mortgages 
If  recorded  properlj  aa  real  estate  mortgagos),  were  void  as  against  Judg* 
ment  ereditora  ;  and  tliat  J.  S.  could  retain  the  propertj  purchaaed  bj  him 


wider  Um  Jndgmeiit  and  eieoatloD,  u  •gftlnst  Uie  aoi^agtem  mtUag  (a 

fondoM.    SttgU  Y.  PlatlAwyh  d  Jtmtnai  B.S.Oo^  VSm  (N.  T.}.  SHL  ^ 
%  Megvtationt—UmUatvmoftiek«U.'\    A  UmlUUoo  on  a  nUraad  tUkat.  ttwt 

It  ibftU  )w  "  Oood  this  Aay  onlj,"  la  rauoiuble  utd  Talid.    Slmtn  v. 

AMd«(N.T.),U7. 
(L  Zand  diMMVM.]    Where  land  ia  sold  after  »  r«llro«d  is  Uld  ont  ttuOBcMt.bat 

bttoro  tba  IftDd  duiiag««  are  p«^d,  the  right  to  mch  dJUaagM  doM  not  p*M 

totbeTendee.    Jfe^iuldm  r.  JMfiJim  (Penu.),  681. 
^  Iftfifffotee  lit  ertMtiitff.]    The  failure  of  •  tnTeler  on  a  hl^waj,  which 

enmtm  a  i^lroad,  to  stop  before  eroSBing  the  railroad  Una  to  look  for 

tralna,  b  n^Ugence,  par  m.    Prntugltania  A.  A  0*.  r.  BttU  (PnoJ,  TK 
JMMw  te  Mart  train  m  Hum.]  <Sm  Casbixb,  97. 

BAIBED  CHECK. 
WhmhmitbMUii^pafmmttif.]  8m  Bxbxisq.  190, 
RAPE. 
Su  CRDinrAL  Law,  172,  and  nolf.  ITS. 

BBLIGION. 
BiKgltiii  fMfnMKm  in  pvbKc  tehocU.]  Sm  CkwermrnoKU  Law. 

BBHOVAL  OF  OAUBB. 

L  OrdtrftfT  appeal  qft«r— wbn  eauttnag  b«  r«moMel—aet  mmMmMmhCJ 
In  an  action  eommeaced  b]r  a  cititen  of  another  State  agalnit  a  dtiaen  of 
Indiana,  the  court,  on  plaintiff's  application,  and  afl«r  a  trial.  In  wUch  th« 
Jorj  disagreed,  ordered  the  canse  to  be  removed  into  the  drcait  ooart  of 
the  United  Btaiea  under  the  acts  of  Congresa.  Held,  (1>  that  the  order 
was  appealable ;  <2)  that  the  eaoBe  ooald  be  removed  at  an;  time  belar« 
another  trial ;  and  (3)  that  the  acta  of  Congrem  allowing  a  plaintiff  to 
iMSove  a  cause  into  the  Federal  Courts  were  oonBtitntlonaL  Bitrttm  T. 
Th»  Nation/^  Park  Bank  of  Ifew  Turk  (lud.),  285,  and  nol4, 2W. 

%  Corporation — eitittTUlup.']  CorporatiouB  are  dtixene,  within  the  meaning 
of  the  clause  of  the  constitution  of  the  United  States  which  extend*  the 
Jndldal  panet  of  the  courts  of  the  United  States  to  eontrorerdee  between 
the  dtlzens  of  diffbreut  Btates ;  and  they  are  dtizens  onl;  of  the  State  or 
■orerelgntj  that  created  them.  77is  Wetttrn  Union  Telegraph  Co.  w.  Diek- 
iiuan  (Ind.),  39S ;  Hon*  y.  Some  Int.  Co.  (U.  S.  Sap.  Ct.),  note,  307. 

1.  BtmoteU  of  oanie  by  foreign  eorp<trat()m^  The  right  to  hare  a  caniw  tnjw- 
ferred  from  a  Slate  court  to  the  United  States  oonrt  la  not  eootrolled  or 
abridged  bj  tlie  act  of  the  leglalatare  of  a  State  antborialng  the  aervka  <A 
proeeaa  on  the  agent  of  a  foreign  corporation.  lb. 

1  •^—.  State  Hatrtte  limUing  right  of,  vneonstUutiojial.}  A  State  atatnta 
providing  that  It  ahall  not  be  lawful  tor  a  corporetion,  organised  under 
the  laws  of  any  other  State  or  conotry.  to  transact  badneaa  within  the 
fltate,  without  Brat  appointing  an  agent  on  whom  process  can  be  aerred, 
Wd  agreeing  not  to  remove  anita  Into  the  United  States  oourta,  Mi 
ttuoutttatioDal  and  void.    Morie  y.  Son*  Ins.  Oo.  (U.  B.  Sup,  Ct.).  M7 
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wrrNBBflL 

1  ISM^gi^d^kndmUwkmwiiiuii  In  kit  amm  May.]  Whosa  oteia 
vpon  trial  oAnd  hiniMU  m  a  witnaM  in  hSi  owa  behalf  and  wm  aakad 
qaMtion  on  ewwiii  nrainlnattmi  bj  Stale's  altomej*  wUeh  be  ^'^^^^^ 
aaewer,  on  the  plea  that  be  oonld  not  be  oampeOed  to  loniUh  erldeoi 
■gainst  himself,  and  the  State's  attoney  aigned  fram  snoh  dedlenBion  1 
the  Jnij  nnder  objection  bj  defeDdant»  whidi  tlie  court  ofnroled,  an 
diaiged  the  jniy  that  they  bad  the  rigbt  to  consider  eocii  declension.  Bdi 
that  the  respondent  bad  waived  the  right  daimed  when  he  oflbred  bin 
self  tof  a  witness,  and  that  he  then  became  subject  to  all  the  roles  an 
testa  applicable  to  aaj  other  witness.    iStals  t.  (Xer  (N.  H.)i  ^  and  neik 


JL  Wkm  affsraiy  aiay  he,]   ijiattofnegr  who  baa  opened  a  case  and 

witnaaswi  is  a  competent  witness  lor  his  eUsnt  WaMisiT.  WUUr(PHa; 

•H.  

WOMEN. 

Womb  an  not  enHfled  to  ^ota  bj  Tbrtne  of  tbe  14th  and  UM  ^OMadasMliti 
the  Untied  States  Oooatltntlon.    Vm  Vattmbmrik  t.  Bhktm  (QsLX  IML 

WOBD& 
''Jlifa<s<fifai.*'J  Aw  GtanoB,  9M. 
^JhmOkig.'^  Bm  ImnunoB,  1(18. 
•'MtdarUif^mmKitndeML'^  fiMSriTons^6iOl 

•T  8i$ 


Bf  Of  a  biMgs  MBOM  a  n?M',  wMie  ui*  MUg*  mb  imhwmj  m 
wnatraotod  m  u  not  to  deatioj  tlw  iwTlgKtdlltT  of  tbs  linr.  A 

'  Itgitlaltm  powr—traia  Ium  vmttr%td.\  Wbua  tlw  tegUataA  hM 
powsr  to  nquin  one  public  eauMineDt  to  ylold  to  MWtbw  mraa  Impartwt. 
Ill*  Intention  to  gnnt  aQeli  power  mnat  ftppeu  bj  axpiiM  wotds,  «  bj 
■MOMHj  impUwtloD  i  uid  indi  ImpllMtlui  ubM  onijr  wben  nqnUt*  ta 
tlw  aqjojinont  of  the  powon  axpiesalj  gnmtad,  *aA  an  bo  oxtiBdad  no 
futhM  than  mdi  neiwrity  nqoliM.  A. 

9.  ^^O  ^Ae  eoDunlMlonen  of  Leke  ooantf ,  nnder  their  powen  m  •■eh  mm 
BDdMiaaen  or  m  the  aaocMMwa  of  the  I^k«  nnd  Tnudmll  PUak««d  OOk 
bd^  ompowered  onlr  In  goneml  tenu  to  eiMt  n  bridge  nooM  Gtaal 
rlw,  en  not  ftnthmlwd  to  eoutnut  U  in  neb  n  nnnan  that  It  vlll 
prevrat  the  navigation  of  the  itnr.  A. 

UL  ^aK9aN«rifMr— f^At<>/f^par<m4>murfeMMttll«/]  The  ovmt  a< 
land  bordering  on  a  naTigaUe  ctrenin  vimj  bnHd  a  wharf  lor  Ua  own  im 
or  for  the  nae  of  the  pnblie,  but  be  mnat  ao  oontmet  it  aa  not  to  faMartMS 
wltlL  thefTM  naTlgmtknof  tberlnr.  SUriMfe  t.  AiMri4|«  (lad.),  BDI^ 
and  MOM,  81S. 

U.  AlvMt^pfrMfUiMN^iptMtVarfMrfoiutvJlM/.]  One  nnTlgatliw*rtw 
haa  the  ^bt  to  land  at  andi  wharf  aa  anlta  hi«  eoawtanee,  and  if  In  ao 
dohig  the  cnrrent  of  the  rirer  or  Mher  efnunatanoea  eanlea  the  atara  «< 
Ui  boat  down  atream  ao  that  a  portion  of  hia  boat's  laogth  Uaa  in  front  of 
aa  adJolii]]ig  wharf,  bnt  atill  in  the  naTigaUe  water  of  the  rirer,  he  la  not 
n  treapaaeer  and  cannot  bo  made  liable  foe  anj  oonMqnMttlal  damagoa 
vhleh  mmj  be  snatalned  \tf  the  owner  of  the  wharf,  provided  ha  nae  daa 
eare  and  dispatch,  and  aaljeet  otbera  to  no  nnneaewaiy  tariwiTialwifw  Jk 

WHABF. 

JMrUq^fV«riX*#MMrtefrNaf— IWI!^.]  Sm  WATU  AHD  WATlMWraUb 

WILL. 

1.  Dmi»»—iif6utattva\pi>»ertoi^»atremaina4r.'\  Rdrriaadlohlairifeth* 
wbola  of  hlfl  eetats  for  obb  and  dlapoeal  tat  life,  and  'what  la  laiiialaliig 
at  her  deoeaae,  nndlapoaed  of  bj  bar,"  to  D.  On  bla  death  the  widow, 
who  had  property  in  her  own  light,  took  'poaaaaaton  of  hia  aatate.  She 
•Aerward  made  a  will,  when  ahe  bequeathed  to  &"  all  thereat  and  raaldna 
fldO>»r)eBMte."  f  Did.  (I)  that  t^  the  wlU  of  H.  the  widow  to(A  on  Mtata 
te  life  with  power  to  defeat  the  remainder,  and  that  D.  took,  not  an  azeoii. 
10(7  devise,  bat  a  vested  remalndsr  ;  (S)  that  the  aeoond  will  did  not  opei^ 
(Bt«  to  defeat  the  remainder.    BurMgh  v.  Oloiigh  (N.  H.),  18. 

%.  MtUmee  to  emtradict  affidavit  of  ttOtoribirie  altntu.]  The  reeoid  of  a  will 
together  with  the  affldavlt  of  the  anbecrlbing  wltneaaea  made  at  the  tlnw 
of  probata,  being  offered  In  evldenee ;  Aeld,  oompetent  to  ahow  atatOOMBto 
node  ont  of  conn  bj  one  of  ancb  wHniaaaa,  in  order  to  eoatiaaiet  tha 
Matementa  of  the  affidavit  aa  to  tho  due  exeentlon  of  the  wUL  OMrtM 
V.  Bafori  (S.  J.),  189. 


WAlVJUt. 

Or^^MitiiyMif^lMi.]    HMlmiAuKiii.408. 

WAB. 
4fM^Mf«f«Mnt»ttiBaNNL]  AMNasotuuaInni»Bn.«aiL 

WABRANTT. 
On  Mb  ^(wdi.]    Whetlur  ■Mtenuntt  made  br  ■  nadn  In  «la  of  foodi  nt 
mnelf  BTpwwIoBi  of  opinion,  or  »  wuno^,  la  n  qoMtkn  of  tMt  lor  ttt 
Jn>r.    ir«to«T.J&imt(N.^),4SaL 
JMplWiMmN*.]    a«BAiJi,48S. 

WATEB  AND  WATEEO>UBBBa    . 

1  Brnftnmttte—ti^Mor  Imiter  «wm<«  gWnw*— JRhwhwH.]  "■«— «i^ 
ovnliy  tenda  adloinln^  utd  ImIow  anocmplMl  pnbUo  buida  of  tha  Uattad 
BMm,  bunt  an  amlMuikment  along  Ua  lauda  to  obatraet  the  flow  of  As 
■orfMa-waMr  bam  the  adjoining  landa.  Plaintiff  afterward  pniduMd 
Bftld  pnbUo  landa,  and  branght  this  action  to  reoovAr  lot  damage*  done  «» 
Ua  land  and  eropa  by  mean*  of  aald  embankment.  Edd,  (1)  that  plalatlff 
bad  ■  natnral  eaaemant  to  hare  tlte  anrfaoe  water  from  hia  landa  flow  ott 
open  tbe  landi  below.and  that  defendant  wmaliaUe  for Injnrieeoeeaalaaid 
bf  obetntctlng  aneh  flow ;  (9)  that  defendant  eoold  gain  no  pteaeilptlTS 
(l^t  agalnat  the  tJnlted  Statea,  and  that,  therefore,  the  plaintiff  waa  aot 
prejvdieed  hj  tha  fact  that  the  embankment  waa  built  liefore  he  pnrohaaad 
the  land.    Ogbitrn  t.  Oonwr  (Cal.),  818. 

I<  JWffAl  0/  bnd-ovntr  U>  drain  utrfoM  vat»  Mt>  ttnan.]  Defendant  dng 
dltehefl  in  Ite  own  land  to  drain  the  anrface  water  therefrom  into  a  atream 
whloh  waa  It*  natnial  oatlet,  therebj  sometimea  Increasing  and  at  otliar 
timoB  deciea^g  the  qnantitj  of  water  in  the  etream.  to  the  ii^nrf  of 
plaintiff,  who  waa  an  inferior  iierltor.  Held,  thax  plaintiff  had  no  canae  ol 
aedoo.    W(^  t.  Tht  Ntta  York  Oentral  BaSroad  Qmpani/  (N.  Y.),  4m. 

%,  MatlgaNt  riMrt.}  The  rivera  of  thla  State,  to  the  extent  that  they  an  la  fMI 
■MtgaUe,  are  poblio  highwaji.    Sielcok  t.  Ein*  (Ohio),  9S5,  and  imM,MI 

^  ^^.}  A  rlrerla  regarded  navigable  which  la  capable  of  tranaportlng  the  pio 
dnot*  of  the  ooontrj,  or  upon  which  commerce  maj  be  condaoted ;  and  ttl 
eharaelM  aa  a  highway  la  determined  bj  its  navigable  eapadtj  rather  thaa 
bj  the  fTeqaen<7  of  It*  nae  for  navigation.  Jb. 

8,  •^— .  Obitfrwtion  ofb)/  bridge^  The  entire  obetmetion  of  a  navigable  tivw 
where  It  1*  naed  bj  the  pnblle,  la  a  public  nnlBanDe,  and  wtiere  andi  nBl< 
aanoe  worki  a  private  Injnrj,  the  party  Injared  may  reetialn  it*  eontiaa- 
ance  by  Injunction.  lb. 

%,  — .]  Thelandlngaandwarehonaeaof  Indiridoalaontlietiankof  anavigaUo 
liver  need  In  connection  thsrewitb,  are  anch  private  property  aa  may  bo 
braparaUy  IqJBred  by  the  deatmotion  of  the  navigability  of  the  river  lo 
ndh  landinga  and  warehoneea.  St. 

V,  — ■]  Owporatloni  or  pnbllo  offieets  are  not  anthorlaed  to  obatmet  the  navt 
gMlon  of  a  river,  nnder  a  lefl^alatlve  grant  of  power,  metely  tor  the  hvUA 
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t.  Wbrd»  n§ed  not  be  nem.}  The  words  wUeh  oompoie  a  tndMBUk  sMd  nol 
meh  be  new.  II  tlie  wimhiBetkm  thereof  be  new  and  bedeeooipttfe  of  tte 
oilgln  of  the  goode  and  their  ownenhip  b j  the  mannfactnier  who  deirlne 
the  mark,  it  will  be  unlawful  lor  any  other  person  to  filch  theoombinatloa 
or  any  important  part  ihereol  ifr. 

8w  Mi^firk^femeiU.]  It  ie  nnlawfnl  to  put  ap  imitation  goode  under  Uie  name  ol 
the  real  manafeotorer,  and  the  ezooae  that  each  an  aet  waa  anthulMd  hp 
a  pereon  of  the  nme  name  ae  that  mannfactorer,  is  abaoKL  &. 

1  J>tf(m$$.}  The  feet  that  a  trade-mark  label  ia  eopj-rlghted,  bat  the  date  ol 
entrj  ie  not  given  ae  required  bj  the  aot  ol  eongreeB,  iaol  no  importaaee 
in  a  eoit  in  a  State  ooort  lor  damagee  lor  imitation  ol  a  trademark.  l(u 

ft.  Maker^ename^^OeograpkhtUtu^demripHioewardi.]  WoUehadloraloiig 
time  made  and  sold  gin  labeled  "  WoUe'e  Aromatio  Schiedam  Schnappa.* 
Ouein  began  the  manafactnre  ol  gin,  which  he  bottled  in  tmitatlna  ol 
WoUe's,  and  labeled  "  Van  Wolfe  "  or  «  Von  Wolfe  Aromatie  Hehledam 
Betmappe."  HM,  that  Oaaein  would  be  restrained  from  nsiiig  aaj  eolov> 
able  imitation  ol  Wdlle's  name,  or  bottles  or  labels,  but  thai  neither  ni 
the  words  "Aromatie  Schiedam  Schnapps  "  was  entitled  to  pioleetloB  ss  a 
tiade-mark.    Bvrke  t.  Ckmin  (OaLX  904. 

TRADB. 
am/mini  ^-3  Am  OoHnucn^  178,  and  fid<«,  178. 

TREB& 
M$  ^dtmdkig  trm.]  8e$  Salb,  488. 

UNITBD  STATES. 

SgeetmmU  a(falnd  agenttf,]  An  action  ol  ejectment  msj  be  sustained  agynel 
an  oflicer  ol  Uie  United  States  army  who  is  in  possession  of  the  dmnsnded 
premises  for  the  purpoees  ol  a  military  camp  or  liortifleatlon,  under  the 
direetion  ol  the  Secretary  ol  War  or  the  President  ol  the  United  States 
POack  T.  ManaflM  (Osl.),  151. 

VENDOR  AND  PUBCHASEB. 

Where  land  is  sold  alter  a  railroad  has  been  laid  out  thereoA  bnt  beion  the 
land  damages  are  paid,  the  right  to  each  damages  doea  not  pass  to  the 
sendee.    McFadd&n  t.  Johnson  (Penn.),  081. 

VERDICT. 

Impeachment  cf-^AJflda/oUofjwrore,]  The  affidayits  ol  Jurors  dMwiag  thisl 
they  agreed  upon  a  basis  upon  which  the  calculation  ol  the  amount  to  be 
reoorered  ohoald  be  made,  and  that  there  was  a  mistake  tai  maUag  tlM 
calculation,  cannot  be  received  on  a  motion  lor  a  new  trial*  HMsw  v. 
JViwtft  (Ind.),  88a 

VESTED  BEMAINDEB. 
See  EsTATB,  88. 

WA0EB. 

Wk^emUraei  hated  an  net  iOeg^a.]  /Sm  Ooosmucv,  ft 
Vol.  Xm.— 100 
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g(to  STATUTE  OF  FRAl 

STOLEN  BONDfl 
^i     I      PurckfOBe  ^— moMm  (d  puroAottfr.]  ^Sm  Nbgotu 


STOCK. 
JTiMMtrv  ^imnag^foT  towM/nion  of.]  See  Damai 
0  Bee  GoRPORATiON. 

i 


SURFACE  WATE] 
Aw  Watbb  and  Watsim) 


TAXATION. 


\i     ' 

^  '  Sumpiloii  from  **  texes  or  asBeBflments,"  indv   i 

(  ^       from  load  Improrrmneiitfl.    State  ▼.  Nenoaitk     I 

II  Hw  Ml  jNirf<0uter  jH'vsMftif— ^^tia^  of  ttm  I 

Law,  747. 

.  Of  morigtigeB,]  See  MovrsAaBa 

See  AasEataoan. 

c 

TIMBER. 
Arii  ^JtofuNivlifiifttfr.]  See  Sale,  489. 

TIME. 
Cbipirfgtfgii  ^.]  5m  Ldotatioh  of  Aonovflk  TU 

TOW  BOAT. 
JCWatt|y^at«MMM»Mrr<0r.]  i6lM  Coiocoh  Gas  i 

TOWN. 

JAMiUif  nffoT  aeU  qfagerU,\   Where  the  oommiti  ! 

0  one  to  ^e«r  land  belonging  to  the  town  for  a  [ 

contractor,  in  doing  the  work,  was  gulltj  of  n  > 

tifl^  hM,  that  the  members  of  the  committee  i 

bat  quote  would  the  town  be  liable.     Wright  ' 

Aid  to  raiRroade.]  See  COHflrrrruTiONAL  Law,  480. 

TRADE.MARKS. 

i  Whnk  protected.]  The  leading  principle  of  th< 
the  mannfactarer  or  merchant  who  has  prodi  i 
an  article  of  ose  or  consumption  that  has  f  oon ! 
who,  bj  affixing  to  it  some  name,  devioe  or  sji  i 
gaish  it  as  Me,  and  to  dlstingaiah  it  from  all  o . 
Tldnal  gaarant J  of  its  valae,  shall  receive  the  1 1 
not  be  deprired  thereof  by  infringement  or  1 : 
(La.),  111. 


Aiaal»4ffMNto«iilM«Mamin(y.]  8m  Bujt, 4116. 
BESIQNATION. 

aSSPONDBAT  SUFEBI<ffi. 
See  AasKCT. 

RESTRAINT  OF  TBADR. 
At  CoKTitACTS,  ITS,  Mid  note,  Ulk 

BIPASIAN  OWNEH. 
&»  Watkr  and  Wateb^uhbok 

EIVEE. 

Bm  Watkb  add  Watkb^wobsh. 

ROAD. 

ftftuJi  rood— M^MiK  dmndin.]    A  at&tate  AnthorUng  tlw  taUflg  ol  hada 

for  ft  ptlT»U  roftd,  hj  «iuliient  dom^n,  la  rotd.     WSd  t.  Dtlg  (bd.),  m. 


SALE, 

I.  aaU-f<>arrlM"b)faeertaintime.  C^MtM»— ««M«nM«^.]  W.eontnwledwlth 
B.fi>r  thoaileof  MdttoarrtvB.theooiitTMt  betngiDthaM  worda;  "Cbidn- 
MtU.  October  IS,  1869.  Sold  J.  H.  Rogen  one  thoannd  aLoki  ooftne  liraf 
pool,  utd  two  thouBand  ucks  Sue  Liverpool  B»lt,at  tS.10  per  iKk,  to 
uilve  bf  the  ISth  of  November."  Id  ah  Action  on  such  eonUact  bf  the 
pnrchuer  Ag^nat  the  ■oiler,  for  failing  to  deliver  the  Mlt ;  Md,  1,  HiM 
the  worda  "  to  arrive  b^  the  ISth  of  November,"  are  worda  of  eoodBic 
and  deocription  onlj,  and  do  not  import  a  warrant;  that  the  aalt  ahall 
arrive  b;  the  day  itamed.  3.  Id  anch  action,  teatlmon;  oSbred  by  tba 
pnrchaaer  to  shoff  thatby  the  cuetom  of  merchanta  the  words  "touilv* 
by  the  15th  of  November,"  meant  "deliverable  bvthe  IBthof  November," 
waa  properljr  eselnded.     Eogeri  v.  Woodruff  (Ohto),  STS. 

%.  Of  itanding  timber.}  A aale  of  Btanding  timber,  by  theownerof  thefre*- 
hold,  la  not  a  sale  of  a  chattel  interest,  bat  of  an  Interest  Is  lauda,  abd  li 
not  controlled  by  the  doctrine  of  waTranty  of  title  In  aa  ~ 
property.    Soeum  v,  Septuntr  (N.  J.),  483. 

t>  BUmdtTig  tree*  reatty.]    In  no  aenae  can  treea,  the  natural  and  p 

growth  of  the  ooil,  1m  r^arded  aa  partaking  of  the  diaraeter  of  amh 
menta  oifntetiu  induttriaiet,  bat  are  a  part  of  the  Inheiitanee,  and  a 
only  iMoome  peisonaliy  by  aetnal  aeveranee,  or  by  a  Mvetance  la  m 
templatlon  of  law,  aa  the  effect  of  a  proper  Inatmment  of  wilting  A. 

I  Blatvte  offrmid.'\  When  a  contract  comprehends  an  IntereM  In  toa 
■tandlng,  with  a  right  In  the  vendee  to  aever  them,  the  anhjiirt  mat**' 
Aen  an  interest  in  laud  within  the  atatnte  of  fianda.  ifi. 
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